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SUPREME COURT OF THE STATE OF VERMONT.

'9 ‘COUNTY OF WINDSOR.

Manon TERM, 1849.

[Continued from Vol. 2i, page 418.]

Passmrr:

HoN. STEPHEN ROYCE,

CHIEF Junoa.

Hos. ISAAC F. REDFIELD,

HoN. DANIEL KELLOGG,

Hos. HILAND HALL,

Hos. LUKE P. POLAND,

AssIsTANT JunGas.

JoHN P. BnowN v. FRANKLIN Bummes.

(Windsor, March Term, 1849.)

The action upon book account, to recover for prop

erty claimed to have been sold by the plaintiff to

the defendant. but where the property was in

fact sold and delivered to a third person, who

was doing business in the name of the defend

ant, and who, as between himself and the de

fendant, had no right to pledge the credit of the

defendant for the purchase of the roperty, can

not be sustained upon the groun , merely, that

the plaintiff was justified in regarding the de

fondant as the nncipal in the business, unless

he also had so cient grounds for believing, that

such third person was authorized to make the

purchase upon the credit of the defendant. And

such authority cannot be established merely by

showing, that such third person had in a few in

stmmes made purchases in the name of the de

fondant, such purchases having been in fact un

authorired by him before they were made, and

not understandingly sanctioned and adopted

afterwards.

‘10 ‘Book account. Judgment to ac

count was rendered in the county

court, and an auditor was appofnted, who

reported the facts substantially as follows.

The plaintiff claimed to recover of the de

fendant $456,73,for wool sold by him under

the following circumstances. Some time

%revious to July, 1842, Pliny Parker and

enjamin Billings were engaged in manu

facturing woolen goods in Ludlow, under

the firm of Parker & Billings, and in Sep

tember, 1842, they failed in business, and

their property was attached by one Spald

ing, as constable. After the attachment

was made, Spalding carried on the manu

facturing business in his own name, for the

attaching creditors and the debtors, until

and some other personal property belong

ing to Parker & Billings, to the defendant.

After the sale the defendant agreed with

Parker & Billings, that he would go im

mediately to Boston and make such ar

rangements there, as would enable them to

procure the materials for dyeingin thename

of Spalding,—to which arrangement Spald

ing assented,—and also make arrangements

with some firm in Boston, to have thegoods

thereafter manufactured by Parker & Bill

ings consigned in the name of the defend

ant. The defendant accordingly made the

proposed arrangements in Boston, and the

materials for dyeingwere procured by Park

er & Billings, upon orders drawn in the

name of Spalding, for about one year, and

then Spalding gave notice to Parker & Bill

ings, and also to the defendant, that his

name must be no longer used for that pur

pose. Upon receiving this notice Parker &

Billings informed Spalding, that the busi

ness of manufacturing was all the defend

ant’s, and that he might as well order the

materials for dyeing in his ownname; and

after that they were ordered by Parker &

Billings in the name of the defendant. All

the goods sent to market were forwarded

in the defendant’s name from February,

1843, to July, 1847, and all consignments,

bills, orders and papers relating thereto,

were made and signed by Parker & Billings

for the defendant, or by the defendant in

his own name. Aboutthe time the defend

ant went to Boston, for the purpose of mak

ing arrangements for the materials for col

oring and for the sale of the cloth. it Ivas

agreed between the defendant and Parker

& Billings, that the defendant should lur

nish them with stock, so far as he

could conveniently, and thatfrom the ‘11

‘avails of cloth, consigned as above

mentioned, the defendant should receive his

pay for stock, so furnished by him, and for

any other liabilities he might hzwe assumed

for Parker & Billings.

Under this agreement the defendant, un

til June, orJuly,1846,furnished a large por

tion of the wool manufactured by Parker

& Billings; and in manufacturing no at

tempt was made by the defendant, or by

Parker & Billings, to keep the wool, which

each furnished, in separate parcels, but it

was mingled before manufacturing. The

defendant was to have the avails of the

cloth first sent to market, whether it was

November 28, 1842. when he sold the cloth, manufactured from wool furnished by him
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self, or by Parker & Billings. Parker &’but that he would look into it; and in a

Billings, during the time above mentioned, short time afterwards he informed Barton,

were in the habit of hiring help and paying that he would pay the balance of his bill,

them from the stores in Ludlow, and in

such cases the arcounts were usually kept

against Parker & Billings and were paid in

cloth manufactured by them. They also,

in a great measure, supported their families

by the sale of cloth in the country, and by

manufacturing cloth by the yard, or on

shares, and from the avails of the business

they were enabled to pay some of their old

debts. Parker & Billings, during the same

time, made a few purchases of wool upon

the defendant’s credit; but there was no

evidence tending to show, that they were

authorized by the defendant to do so, or

that the defendant was ever advised, that

his credit had been pledged by them, until

about the time, that he ceased to furnish

stock; neither had the plaintiff been in

formed, previous to the sale of his wool, of

but one instance, where the de1-endant’s

credit had been pledged by Parker & Bill

ings for the purchase of wool ;—and Parker

6| Billings. as bet ween them and thedefend

ant, were not in fact authorized to buy

wool upon the defendant’s credit. The

boxes and barrels in and about the factory

building, containing goods for market, or

goods brought from market, were marked

with the defendant’s name; and the stock

and other property in said building were

represented by Parker & Billings, until the

spring of 1847, as being the property of the

defendant; and the defendant, in Novem

ber, 1844, in an application to an insurance

company for insurance upon the stock in

said building, represented the stock to be

his, and this application was renewed by

the defendant from time to time until the

spring of 1847. When the contract was

made between the defendant and Parker &

Billings, both parties understood,

‘12 that it would have the ‘effect, to

place the property in the factory be

yond the reach of the creditors ofParker &

Billings; but, as between themselves, it was

only made for the purpose of securing the

defendant for all advances he might make

for stock and other articles put into the fac

tory; but thebusiness was so conducted by

them, that the community generally under- ,

stood, that the defendant was principal

and Parker & Billings his agents, and the

reports, made by Benjamin Billings and

others, came to the plaintiffs knowledge

before the sale of wool by the plaintiff. On

the twenty seventh day of November. 1844,

the machinery in the factory, which had

been attached as above mentioned, was

sold at sheriffs sale, and was purchased by

the defendant and left in the factory, under

acontruct with Parker& Billings, that they

should pay to the defendant nine per cent.

on the cost, yearly, with the privilege of

purchasing the same at cost. The freight

ing for the factory, to and from Boston.

from November. 1844, to January, 1847, was

done by one Barton, who received from

Parker & Billings about $150 therefor. in

January, 1847, the defendant called upon

Barton, and inquired to whom he charged

the freighting, and, on being informed, that

the whole account had been charged to

him, he said. that be doubted his liability,

which was then about $250,110. Under the

circumstances above related, Benjamin

Billings, on the eighth day of September,

1846, purchased of the plaintiff the wool

sought to be recovered for in this action,

which was charged by the plaintiff to the

defendant soon after the purchase, and was

delivered to Parker&Bil1ings. The county

court, May Term, 1848,—Rl-:DFlELD. J., pre

siding,—rendered judgment for the defend

arf1It,upon the report. Exceptions by plain

ti .

R. Washbum and Washhum & Marsh for

plaintiff, insisted, that, under the circum

stances, the defendant was liable to the

plaintiff for the wool, and that it was im

material, what was the secret arrangement

between Parker & Billings and the defend

ant, inasmuch as the defendant held him

self out as the principal, and suffered Parker

& Billings to hold him out as the

principal, and them‘selves as his ‘13

agents, in the business,—and cited

Pickering v. Busk, 15 East 38; Long on

Sales 233; Munn v. Commission Co., 15

Johns. 44; Perkins v. Washington Ins. Co.,

4 Cow. 659; Andrews v. Kneeland, 6 Cow.

354; Williams v. Mitchell,17 Mass. 98; Odi

orne v. Maxcy, 13 Mass. 178; Whitehead v.

Tuckctt, 15 East 407, 412.

S. Fullam, for defendant, insisted, that

in order to charge the defendant, the au

ditor should have found, that Benjamin

Billings bought the wool upon the defend

ant’s credit, and that he was authorized

to do so by the defendant.

The opinion of thecourt was delivered by

RorCE, Ch. J. The plaintiffcanuotbe en

titled to succeed in his present suit, unless

the transaction between him and Benjamin

Billings can be treated as a direct sale of

the wool to the defendant. and to him alone.

On no otherground is this action of book

account adapted to the case. And that it

was not in fact such a sale, considered as

between the defendant and Benjamin Bill

ings. or Parker & Billings, is rendered cer

tain by the finding of the auditor. The de

fendant did not authorize the purchase. nor

did the property go to his use, or enure to

his benefit,in such a sense as to render him

liable in the character of a purchaser.

But the plaintiff contends, that he had a

right to consider the defendant the real

purchaser, though he may not have been

such, as between himself and the firm of

Parker & Billings. This is claimed on the

strength of those numerous facts and cir

cumstances, which are detailed in the au

ditor’s report. It is apparent, that several

of these had a direct and strong tendency

to show, that the defendant, for a consid

erable period, was the owner and principal

in the operations of the factory, and, of

course, the party for whom purchases of

stock for the prosecution of that business

would be made. it was not enough, how

ever, that the plaintiff might be justified in

regarding the defendant as the principal,

unless he also had sufficient grounds for

believing, that Parker and Billings were

authorized to make the purchase on his

2 22 v -1-.
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credit. Now the only evidence of their an-I

thority to buy wool on the defendant’s

credit arosefrom the few instances of their

assuming to make such purchases,

‘14 only one of which had ‘come to the

plaintiffs knowledge. But these, be

ing unauthorized by the defendant, could

not legally affect him, unless it appeared,

that he had understandingly sanctioned

and adopted them, as purchases made on

his account. And if there was any evi

dence, properly tendingto show this,it was

not of a character to be at all conclusive.

The same remark may be made in relation

to any supposed recognition by the defend

ant of the purchase in question.

But all the facts and attending circum

stances, when duly considered in connec

tion, would not seem to have indicated, at

any time, that the defendant was the party

solely, if even chieffy,interested in the busi

ness ofthe establishment. Theentireprop

erty and business had previously belonged

to Parker& Billings,who continued all the

while to prosecute thesame business in the

same place. And though it was doubtless

notorious. that the defendant furnished

much of the stock, yet it must have been

equally well known, that Parker & Billings

also furnished stock; and this they must

have done with thelrown means and credit,

as they never, except on a few occasions,

and then without his knowledge, or con

sent, assumed to use the name or credit of

the defendant. It also appears, that they

not only hired and paid the laborers from

the avails of the business, but supported

their own families, and paid some of their

former debts, from the same source. They

would appear, indeed, to have been con

stantly and openly in the performance of

those acts and the exercise of those privi

leges, which would not properly belong to

their character and situation as mere

agents. With all these facts within his ob

servotion, we think the plaintiff could not

reasonably regard the conduct of the de

fendant as certain or satisfactory evidence

of his absolute and sole ownership. And

hence we conclude, that such a liability was

not fixed upon the defendant by the sale in

question, as would be requisite to sustain

the present action.

Judgment of county court affirmed.

"15 ‘COUNTY OF ORANGE.

MARon TERM, 1849.
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JoaN Wnrrr: v. Moses Moaros.

(Orange, March Term, 1849.)

Declarations made by the owner of a farm in the

presence of the occupant of the farm, and during

his occupancy, and assented to by the occupant,

at the time, as tothe terms upon which the occu

pant is managing the farm, may be proved by

the occupant, in a suit in his favor against an

attaching officer, for taking the products of the

farm as the property of the owner, for the pur

pose of showing, that the occupant, by the con

tract between him and the owner, was entitled

to an undivided half of the produce of the farm.

Declarations of the owner of afarm, while the farm

is in the occupancy of another person, with whom

the owner in ors in carrying on the farm, made

in connection with some act of the owner, in

carrying on the farm, may be proved by the oc

cupant of the farm, in a suit between him and

another person, for the purpose of proving the

conéraet, under which the farm was occu

p1e .

‘One tenant in common of personal property

may sustain trover against an officer for his

undivided moiety of the property, when the offi

cer has sold the whole property upon execution

against the co-tenanh

Trover for a quantity of straw, hay and

grain. Plea, the general issue, with notice

of special matter of defence, and trial by

jury, December Term, 1848,—REi)FlELD, J .,

presiding. On trial it appeared, that the

defendant took the property in question,

as belonging to David White, upon a writ

in favor of Hutchins & Buchanan against

David White, and sold it, in due form of

law, upon the execution obtained in that

suit. The plaintiff gave evidence tending

to prove, that he took a farm of David

White, in 1846, to cultivate and have half

the produce, and that the property sued

for was the produce of the farm that year,

and that it was taken by the defendant be

fore any division had been made. The plain

tiff, to prove the contract with David

White, under which he occupied the farm,

offered to prove certain declarations made

by David White in 1846, it appearing, that

David White labored with the plaintiff in

carrying on the farm; to which evidence

the defendant objected, but it was admit

ted by the court; but the court instructed

the jury, that any declaration. made by

David White in the presence ofthe plaintiff,

as to the plaintiffs cultivating the farm for

one half of the produce. would amount to

nothing, unless assented to by the plain

tiff, and then only from that time, or

unless made in connection with some

act of David White in carrying on the

farm,—and that, to this extent. the decla

rations were competent evidence. The de

fendant offcred David White as a witness,

to prove, that the plaintiff did not take the

farm upon shares; but he was objected to

by the plaintiff and excluded by the court.

The defendant requested the court to

charge the jury, that, if they found, that

the propertysued for was the common and

undivided property of the plaintiff and Da

vid White, at the time of the attachment

and sale on execution, the plaintiff could

not recover for it in this form of action.

But the court instructed thejury, that this

action would lie for the plaintiffs undivided

half of the crops, after sale on execution.

Verdict for plaintiff. Exceptions by defend

ant.

‘A. Underwood and C. B. Leslie for ‘17

defendant.

J. Potts for plaintiff.

The opinion of the court was delivered by

‘16
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RoYCE, Ch. J. This was trover for a

quantity of straw, hay and grain, which

the defendant, as deputy sheriff, attached

and sold on process against one David

White and as his property. The plaintiff

claimed, that he was a jofnt owner of the

property with David White. on the ground

of having raised it upon the farm of David

White, while he, plaintiff, carried on the

farm upon shares, or at the halves, in the

season of 1846. And to prove that he was

so carrying on the farm, when these crops

grew upon it. the plaintiff offered in evi

dence the declarations of David White. that

such was the fact. From the statement in

the bill of exceptions and the charge of the

judge, we must understand the jury to have

found, that these declarations were made

in the season of 1846, in the presence of the

plaintiff, and were assented to by him; or

else, that they were made in that season,

“in connection with some act of David

White in carrying on the farm.”—it appear

ing, that helabored uponthe farm with the

plaintiff.

We consider, that this evidence was ad

missible, either as showing a mutual recog

nition by David White and the plaintiff of

the terms on which the plaintiff was culti

vating the larm,—or as proving declara

tions of David White properly constituting

part of the resgestw. Wehave no occasion

to decide, whether a mere isolated admis

sion ol David White, during that period,

would be admissible to affect the defendant,

as a party claiming under him ; for the rul

ing of the county court did not go to that

extent. And forthis reason,if forno other,

the case is distinguishable from that of

Hines ct al. v. Soule, 14 Vt. 99, Carpenter v.

Hollister, l3 Vt. 552. and Warner v. McGary,

4 Vt. 507. It was as admissions. merely, that

the declarations offered in those cases were

held not to be admissible. See, also, 1

Stark. Ev. 47, et seq.; Pool v. Bridges, 4

Pick. 378; Boyden v. Moore, 11 Pick. 362;

Elkins v. Hamilton, 20 Vt. 627.

The other decisions that the trial,—as

that David White was not an admissible

witness for the defendant, and that

‘18 trover would ‘lie for the plaintiff’s

undivided moiety of the crops, when

the defendant had sold the whole upon the

execution,—have not been questioned in the

argument. It is sufiicient to say, that both

of these decisions are sustained by repeated

determinations of this court. Judgment

afiirmed.

SusaNssn EnsoN v. SrLas TRAsx, and

LsoNaao B. SMITH, Trustee;—Su.As

Taasx, Claimant.

(Orange, March Term, 1849.)

One who contracts to sell personal property, in his

ssession, but of which he is not the owner, to

E2 delivered at a future day, and receives the

purchase money, but does not deliver the prop

erty by reason of its havin been reclaimed by

the real owner, may be he d as trustee of the

vendee for the amount of such purchase money.

And it makes no difference, in this respect, that

the property, thus contracted to be sold, would

have been exempt from attachment and execu

tl.li-on in the hands of the vendee, if received by

un. .stove, except at the election of Trask.

Trustee process. The suit was appealed

by the plaintiff from the judgment of a jus

tice of the peace discharging the trustee.

In the county court the principal debtor.

Trask, appeared and entered as claimant,

and a hearing was had upon the trustee’s

disclosure, stating the facts substantially

as follows. In April, 1848, the trustee pur

chased ofBeiknap& Steele a cookingstove,

for $17,62, and gave his promissory note for

it, payable on demand, subject to a condi

tion, that the stove was to remain the prop

erty ol Belknap & Steele, until it was paid

for. In May, 1848, the trustee sold to

Trask, the principal debtor, the house |n

which he lived, together with the stove,

and Trask was to have possession of the

house and stove on the first of September,

1848; and Trask paid to the trustee $15,00

for the stove. But, the note executed by

the trustee not having been paid, Beiknap

& Steele demanded and received back the

stove; and the trustee acknowledged, that

he was indebted to Trask for the amount

of the $15,00, and interest, paid by Trask

to him lorthestove. Trask owned no

‘stove, unless he owned the one sold ‘19

to him by Smith, the trustee. The

county court, December Term, l8-iS,—RED

FIELD, J ., presiding,—adjudged the trustee

chargeable, upon his disclosure, for the

$15,0u and the interest. Exceptions by

claimant.

E. Weston, for claimant, insisted,—1.

That Trask’s claim upon Smith was for a

cooking stove, which was an article ex

empt from attachment, and that so Smith

could not be held trustee for goods and ef

fects of Trask;—2. That if ’1-rask’s claim

were not for acooking stove, it was for

damages for the breach of the implied war

ranty of title to the same; that trask did

not give Smith credit and that Smith was

not a mere debtor to him ;—3. That Smith

was liable to Trask in case for deceit, in

selling him a stove, and receiving payment,

when he knew he did not own it ;—and cit

ed Hart v. Hyde, 5 Vt. 328; Crocker v.

Spencer, 2 D.Ch.68; Adams v. Newell & Tr.,

8 Vt. 190; Parks v. Cushman & Tr., 9 Vt.

320; Rev. St. 190, § 4; Strong v. Barnes, 11

Vt. 221; 2 Steph. N. P. 1016; 1 Chit. Pl. 130;

and Smith v. White, 6 Bing. N. C. 218; [37

E. C. L. 591.]

J. P. Kidder, for plaintiff, insisted, that

the money, which Trask paid for the prop

erty, was a mere credit in the hands of the

trustee, and cited Way et al. v. Raymond,

16 Vt. 371; Weeks v. Hunt, 13 Vt. 144; and

Vt. State Bank v. Stoddard, 1 D. Ch. 157.

The opinion of the court was delivered by

BoroE, Ch. J. Two questions are pre

sented in this case,—1. Whetherthe liability

of Smith to Trask was of such a character,

as to renderhim atrustee, within the mean

ing of the statute,—-and 2. Whether Trask

was entitled to claim and hold the benefit

of that liability against the plaintiff, his

creditor, under the provisions of law ex

empting certain property to a limited

amount from attachment and execution.

As between Trask and Smith, the latter

was not liable simply as a debtor for the

fifteen dollars received in payment for the

He

4 22 vr.
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was at liberty to sue in special assumpsit

upon the contract, and go for all actual

damages,including the consideration paid,

or to proceed in general assumpsit

‘20 for ‘theconsideration only. But this

choice of remedies on the part of

Trask could not, of itself, prevent his cred

itor from holding Smith a trustee for the

amount of consideration received by him.

To that extent his liability would be clear

and certain in either action. it is urged,

however, that there was no such indebted

ness on the part of Smith, as could proper

ly be deemed acredit, and much less acredit

intrusted with him, within the intent of

sec. 4, ch. 29 of the Revised Statutes. His

liability for the fifteen dollars did not, it is

true, result from any stipulation to refund

it; for the agreement did not contemplate

a re-payment of the money,but onlya spe

cific fulfilment of the contract. But it was

none the less acertain and definiteliability,

arising directly from a violation of the con

tract, and as such we consider it a kind of

indebtedness embraced within the statute.

The case would seem to be quite analogous

to that of Williams v. Reed, 5 Pick. 480,

where a guardian undertook to convey the

estate of his w-1rd under a license, and the

conveyance being defective,so that no title

passed or was claimed under it, the guard

ian was held changeable, as trustee of the

purchaser, for such part of the purchase

money as he had received. An engagement

to indemnify has been holden to constitute

a suiiicient indebtedness for this purpose,

after a right of action had accrued upon it

in consequence of actual damniiication.

Downer v. Topliff& Tr., 19 Vt. 399. Indeed,

as there is now but a very limited right to

enforce the collection of debts by arrest of

the person, it is obvious, that the statu

tory provisions for reaching the effects of

debtors in the hands of third persons should

be liberallyexpounded in favor of creditors.

See Brown v. Davis 8: Tr., 18 Vt. 211.

There was also a trust and credit given

to Smith for theexecution of the agreement

on his part; for it was not found by the

county court, that thesale had been perfect

ed by any delivery of the stove, but Smith

had contracted to sell it to Trask. together

with the house in which it was, and to

give possession by a day appointed. And

in the meantime’l-rask had paid the consid

eration. There is notenough stated in the

case to warrant us in assuming, that the

money could onlyhave been obtained from

Trask through actual fraud and imposition

practised by Smith. The case is, therefore,

within none of those rules excluding a re

sort to this kind of process, which are rec

ognized in Barker v. Esty & Tr., 19

‘21 Vt. 'l3l. It is insisted, however, that

there was, at least, an implied war

ranty of title, and that in prosecuting upon

that warranty Trask might sue in case,in

stead of assumpsit. But a declaration in

the old form of- case upon a warranty,

though it allege fraud, does not, as a mat

ter of course, require that any actual fraud

should be proved; the plaintiff will beenti

tled to recover on proof of the warranty

and a breach of it. Williamson v. Allison,

2 East 446. Beeman v. Buck,3Vt.53. Vail

V. Strong, 10 Vt. 457.

for the present purpose, that there was

such a warranty, and such a right to sue

upon it, yet we consider, that, in the ab

sence of such fraud as would convert the

transaction into a positive tort, the right

to elect between the two forms of action

would be no more decisive against the trus

tee process, than the right of choosing be

tween special and general assumpsit. The

result is, that in our opinion the liability of

Smith was such, that the trustee process

might well be sustained againsthim ; espe

cially, upon the comprehensive construction

which see. 4 of chap. 29 of the Revised Stat

utes is to receive under the statute of No

vember 5, 1845.

The second question is easily disposed of.

The statutory exemptions of property in

favor of debtors are uniformly limited to

specific chattels, and do not extend to debts

or pecuniary claims due to the debtor, (ii

suificient in amount to be attachable by

trustee process,) with the single exception,

so far as I recollect, of debts or claims due

for pension money. Now it is, indeed, set

tled by the cases cited, that had Trask, the

claimant, acquired a title to the cook stove

by his purchase,it would not have been at

tachable in his own possession, or in that

of Smith, since it appears, that he had no

other. But he in fact acquired only acause

of action against Smith; and that, as we

have already considered, was of a charac

ter to be liable to this form of attachment.

Judgment of county court affirmed.

‘COUNTY OF LAMOILLE.

APRIL TeaM, 1849.
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'22

JoaN B. Dowssa v. Homes DANA mm

Euuu NonTo1\’.-l

(Lomoill-e, April Term, 1849.)

Where one of two defendants, in an action er con

tmctu, suffers default, and judgment is rendered

against the other defendant upon hearing, al

though the rendition of separate judgments

would be erroneous yet a judgment so rendered

against one of the defendants would not be abso

lutely void.

But if the defendant, who appears, enterareview,

the effect is to vacate the judgment as to both

defendants, and to carry the whole case to the

next succeeding term, notwithstanding a sep

arate3udgznont may have been entered upon the

recor against the defendant who was defaulted.

And if execution issue upon such separate jud I

ment, against the defendant who was defaulte ,

iPoz.ssn, J., having been of counsel in this case,

So that admitting, did not sit at the tria

22 vr. 5
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and the defendant be committed to jail, and exe

cute a jail bond, such commitment is illegal,

and no action can be sustained upon the jail

bond.1

‘23 ‘The statute of 1835 [Acts of 1835, p. which

provided for a severance of defen ants in

actions ea: contruciu, in certain cases, had no ap

plication to a case where all the defendants were

parties to the contract in suit.

Debt upon a jail bond. The plaintiff al

leged in his declaration, that he recovered

judgment againt the defendant Dana at

the September Adjourned Term. 1838, of

Lamoille county court, for $510,67 dam

ages, and $15.99 cost, that execution was

issued thereon October 6, 1838, that Dana

was committed to jail December 4, 1838,

that the defendants executed a jail bond for

the admission of Dana to the liberties April

12, 1839, that Dana committed a breach of

the condition of the bond September 24,

1842, and that the bond was duly assigned

to the plaintiff April 2,1843. The deiend

ants pleaded non est factum, and also plead

ed, that there was no such record of judg

ment, as alleged in the declaration; and

upon these pleas issue was joined. Trial

by jury, June Term, 1844,—RoYcE, Ch. J.,

presiding. On trial it appeared, that the

plaintiff commenced an action against the

defendant Dana and Solomon Downer, up

on a note executed by them jointly, at the

December Term, 1837. of Lamofile county

court; that at the September Adjourned

Term, 1838, of the same court Dana suffered

a default, and judgment was thereupon

rendered against him, u on the note, for

$510,67, damages, and 15,99 costs; and

that upon this judgment execution was is

sued, and Dana committed to jail, and the

jail bond executed as alleged in the decla

ration; that at the same September Ad

journed Term judgment was rendered in the

same suit against Solomon Downer, and

he entered a review, and that at the De

cember Term, 1838, of the same court, final

judgment was rendered against him for

$516.69 damages, and $5.57 costs, upon

which last judgment execution was issued

against him. Thecounty court decided/that

there was no such record, as that alleged in

the declaration, and directed a verdict for

the defendants. Exceptions by plaintiff.

L. P. Poland for plaintiff.

In order to support the decision of the

county court, the judgment against Dana

must have been so illegal and irregu

‘24 far, that the ‘imprisonment of Dana

upon theexecution was unlawful and

the plaintiff liable in trespass for false im

prisonment; for if the imprisonment were

lawful, and the judgment a justification to

the plaintiff, the jail bond taken was also

legal. Witt v. Marsh et al., 14 Vt. 303. Al

len v. Huntington et al., 2 Aik. 249.

Whether this judgment was erroneous,

even, and might have been avoided by a

writ oferror, the authorities are contradict

ory. Minor v. Mech. Bank, 1 Pet. 46. Tut

tie v. Cooper, 10 Pick. 281. Hall v. Roches

ter, 3 Cow. 374. Shirreff v. Wilks et al., 1

East 48. Butin none of the cases is it held,

that such judgment would be vofd, or that

1See Jones v. Spear dc ’1-r., 21 Vt. 426; Paine et

al. v. Tilden et al., 20 Vt. 554.

it would not be valid, to all intents, until

set aside,—butthecontrary. Allen v. Fish

er et al., 1 1). Ch. 277. Fletcher v. Mott, 1

Aik. 339. Walbridge v. Hall, 3 Vt. 114. Al

len v. Carpenter, 7 Vt. 397. Gibson v. Scott

et al., lb. 147. Evarts v. Gove, 10 Vt. 161.

Bank of Whitehall v. Pettes, 13 Vt. 395.

Sewell v. Harrington, 11 Vt. 144. Chase v.

Scott. l4Vt. 77. Butler v. Haynes, 3N. II. 21.

Gorrill v. Whittier. lb. 265. Cate v. Pecker

et al.,6 Ib. 417. Clasou v. Morris, 10 Johns.

524. Perry et al. v. Hyde et al., 10 Conn.329.

And when such a judgment comes in ques

tion collaterally, the court must presume

every thing in favor of the record. By

Dana’s suffering a default, and judgment

being rendered in the plaintiff’s favorthere

on, Dana and his co-defendant became le

gally severed, so that the farther course or

result of the cause, as to Solomon Downer,

did not in any way affect the judgment al

ready rendered against Dana. One of sev

eral defendants, in an action ex contractu.

may appear for himself alone; and if he so

appear, and another defendant be default

ed, he can only enter a review for himself.

This judgment was recovered, while the

statute of 1835 was in force, applying the

same rule to partiesln actions ex contractu,

as in actions ex delicto; and under that

statute the parties were so farseveral, that

one could review for himself, and not for

his co-defendant, -who had not appeared.

Acts of 1835, p. 7.

H. P. Smith for defendants.

The record does not show a valid and

subsisting judgment against Dana, author

izing the issuing of the execution and the

commitment. The action against Dana

and Solomon Downer was upon a

jofnt ‘contract, and, by the principles *25

of the common law, they could not

be severed by separate judgments at differ

ent times. United States v. Linn et al., 1

How. 108. Hall v. Rochester,3 Cow. 374.

2 Tidd 803. 1 Chit. Pl. 567. Scott v. Larkin,

13 Vt. 112. Gaylord v. Payne et al.,4 Conn.

190. By the review the judgment against

Dana was vacated. The statute of 1835

applied only to cases, where some of the de

fendants were not parties to the contract,

—which is not this case. Scott v. Larkin,

13 Vt. 112. But if the judgment against

Dana were not void,but would protect the

plaintiff in an action for false imprisonment,

the defendants may yet show its irregu

larity in defence of this suit upon the jail

bond. Witt v. Marsh et al., 14 Vt. 303.

The opinion of thecourt was delivered by

BENNETT, J. This is an action of debt

upon a jail bond; and the important ques

tion arises under the defendants’ picar

that there is no such record of judgment, as

is alleged in the declaration. The caseis one

of some difficulty, and has now been argued,

at this and previous terms, before all the

members of the court; and I will now pro

ceed to pronounce the opinion of a major

ity of the court.

It has been argued forthe defendants, that

the several judgments rendered against

Solomon Downer and Dana, at the Septem

ber Adjourned Term of the county court,

1838, were absolutely vofd; but 1 am not

prepared to assent to that proposition.
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The court had jurisdiction of the subjectflaw,

matterof the action, and ofthe parties. The

judgments were no doubt erroneous, and

might have been reversed upon error. The

question, however, now is as to the effect,

which the review entered by Solomon

Downer shall have upon the judgment

against Dana.

The action against Dana and Solomon

Downer was upon a jofnt contract; and,

upon common principles, the recovery must

have been had against both defendants, or

neither of them. A defence interposed by

one of them would enure to the benefit of

the other. Though one suffer a default, yet

if the other interpose a successful defence,

no damagescan be assessed, or costs taxed,

against him. Though co-defendants may

severin their defence, yet there can legally be

but a single assessment of damages, an

that must be against all of them.

‘26 ‘if the co-defendants sever in their

pleas, and an entire judgment is ren

dered against all, it is obvious, that a re

view entered by one of them must vacate the

judgment as to all, and have the effect to

carry the cause over to the next term of the

courtasto all of them. The question,then,

is, shall the separate and erroneous assess

ment of damages against Dana prevent the

review of Solomon Downer from havingthe

likeeffect? Ithink it should not. It seems

but reasonable, thatthe review should oper

ate to open theentire cause of action against

all the defendants. If the review did not

have the effect to vacate the judgment

against Dana and carry the cause over as

against both, there could legally be no

recovery against Solomon Downer at

the next term; and if Dana should fail to

satisfy thejudgment against him,the plain

tiffcould have no remedy against Solomon

Downer. The review should have the same

effect. as if there had been but a single as

sessment of damages.

The statute of 1835, which has been re

ferred to, does not help the plaintiff. It

was not madeto reach acase like this. Both

Dana and Solomon Downer were parties

to the note.

On the whole, then, a majority of the court

think, there is no valid judgment. upon

which the jail bond can be supported; and

thejudgment of thecounty court is affirmed.

GALEN MsmaM AND ORvIs B. PERRY v.

i\imrrm ARMs-i-RoNG.i-

(Lamotlle, April Term, 1849.)

A sheriff, who arrests a debtor upon mesneprocess,

may himself become bail for such debtor by in

dorsing his own name ugon the back of the writ,

in the manner required y statute.

A sheriff, who arrests a debtor upon mesne pro

cess, and then becomes bail byindorsing his own

name upon the writ, and returns, that he has

thus become bail, is estopped, when scire fachw

is brought by the creditor against him as such

hail, from contesting his legal competency thus

to become bail upon process served by himself.

‘27 ‘Seize faclas, brought against the

defendant as bail upon mesne process

for one Edmund Clark,—the plaintiffs alleg

ing,thatthey sued out awrit, in dueform of

tPonuw, J., having been of counsel, did not sit

upon the trial of this suit.

 

against Clark, and delivered it to the

l defendant. who was sheriff. to serve and re

turn. and that the defendant arrested Clark

thereon, and then becamebail for him by in

dorsing his own name upon the back ofthe

writ, and made return that he had so be

come bail, and that the plaintiffs subse

quently recovered judgment against Clark,

and took out execution, and that a return

of non est inventus was made thereon, in

due form. To this declaration the defend

ant demurred. Thecounty court, December

Term, 1844,—RoYcE, Ch. J., presiding,—

rendered judgment, that the declaration

was insufficient. Exceptions by plaintiffs.

L. P. Poland and D. A. Smalley, for de

fendant, insisted, that an officer, serving a

writ, cannot become bail thereon, or be le

gally liable, as such, to the creditor,—and

d relied upon Rev. St. chap. 28, § 23 et seq.;

Brown v. Lord, Kirby 209.

S. Wires and W. IV. White, for plaintiffs,

insisted, that the defendant might well be

come bail,—but that at least, under the cir

cumstances, he was estopped from contest

ing his liability as such.

Theopinion of thecourt was delivered by

BENNETT, J . The present action is scim

facfas against the defendant, as bail upon

mesne process, which issued in favor of the

present plaintiffs against one Edmund

Clark. The defendant, being sheriff of the

county, received the writ to serve, and, hav

ing served it, he entered his own name as

bail upon the back of the writ, and made

return, that he, Martin Armstrong,became

bail, &c. No question is made, but that all

the necessary proceedings were had to

charge the defendant as bail, provided the

plaintiffscan be justifiedin so treating him;

and this is the only question raised on the

demurrer to the present declaration.

it is said in argument by the defendant’s

counsel,thattheplaintiffs should havesued

the defendant foroffieial neglect,in nottak

ing bail ; and that to maintain this ac

tion would be at war with gen‘eral ‘28

principles, against sound policy, and

in contravention of the statute law of the

state. The first question, however, for con

sideration will be, whether the defendant

can be permitted to aver his own want of

capacity to become bail.

It is a familiar principle, that many ad

missions operate, in effect, as an estoppel,

and may be pleaded by way of estoppel in

pals; andin the case of Simmons v. Brad

ford, 15 Mass.32,it was held, that the same

principle applied to thecase of asheriff, who

falsely returned, that he had taken bail.

In that case the sheriff was sued fornot de

livering to the creditorthe bail bond on re

quest, he never having returned it into the

clerk’s office. The defence set up was, that

the only bond taken by the defendant’s

deputy was one executed by the debtor

alone, without any surety, and that the

deputy offered to deliver to theplaintiff this

bond, when the latter called upon him for

it. But the court say, “that inasmuch as

this is not a bail bond, there being no bail,

to whom the principal was supposed to

havebeen delivered, and no surety liable for

him in case of his avoidance. to allow this

as a defense to the action would be to al

22 W. 7
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low the sheriff to ever and prove, that the

deputy did not take bail, in direct contra

diction to his return ,—which cannot be

done.” Though the plaintiff, in such acase,

might disafii rm thereturn of the officer and

showits falsity, yet that right is not recip

rocal. See, also,thecase of Eaton v.Ogier,

2 Greenl. 46.

In the present case, as the creditors have

seen fit to affirm the officer’s return, by de

claring against him as bail, we do not think,

that it is competent for him to defeat the

action,by averring,in contravention of his

return,that no bail was in legal effect taken

by him. This would be to permit a party

to take advantage of his own wrong. The

officer voluntarily assumed the situation of

bail, and he should be held subject to allits

liabilities, even although he might not be

enabled to avail himself of allits privileges.

When the sheriff returned, that he had be

come bail by indorsing his name on the

back of the writ, he must have intended,

that he would, in effect, become surety for

the debtor’s appearance at court, and that

the creditors should have all the security,

which they could have had,if bail had been

regularly put in; and the creditors having,

in this respect, affirmed the doings of the

sheriff, hecannot be allowed to repudiate his

acts, and turn them round to an ac

‘29 tion on the case, ‘even though it be

granted, that they might, at their elec

tiomhavedisaffirmed his acts and sued him

in an action on the case. This is no hard

ship upon the officer; for it is difficult to

see, how an action on the case would have

been more to his advantage, than the pres

ent proceeding. But if so, it would be a

sufficient answer to say,that he might have

avofded the hardship by a strict perform

ance of his duty. We think, then, upon

this ground the present declaration should

be held sufficient.

But we see no insuperable difficulty in

considering the ball as regularly and le

gally put in. The Revised Statutes, chap

ter 28, section 23, provide, that when the

body of a person is arrested on mesne pro

cess, it shall be the duty of the officer to

commit such person to j ail , unless the person

so arrested shall expose personal property,

sufficient to secure such officer, or procure

some person to become surety, to the sat

isfaction of such officer, by such surety’s in

dorsing his name on the back of such writ,

as bail thereon. If the person arrested ap

plies to the officer to become his bail and

indorse the writ, and the officer sees fit to

do it, we see no good reason, why, from

that time, the relation between the officer

and the person arrested should not be sim

ply that of bail and principal. The bail is

not, by our law, by way of a bail bond

taken to the sheriff and by him assigned to

the creditor, but is taken, by means of the

indorsement upon the back of the writ, di

rect to the creditor; and the person ar

rested being in the custody of the officer,

when he becomes bail, no formal delivery

of the principal to the surety can be required.

The creditor, it is true, has the right to

have the bail sufficient, at the time it is

taken; and the officer, in his official capac

ity, is responsibie for all damages occa

sioned by its insufficiency, unless he shall

proveon the trial, that the surety was suffi

cient,when taken. Wesee no reason, why,

if the officer, or his bail, are sued for neg

lect of official duty in not taking sufficient

bail on the writ, the rights of the creditor

are prejudiced by the officer being the bail

himself. The question as to his sufficiency

can as well be tested by evidence,as the suf

ficiency of a third person.

But it is said in argument, that, if it is

once settled, that a sheriff may become

bail on the back of the writ, it is to be

feared, that the practice will become gener

al, and consequently the future solv

ency *of the officer endangered, and ‘30

thereby the rights of the creditor put

in jeopardy. But it is a non scquitur,

that the practice would become general.

There is no reason, why it should be so.

The officer must be supposed to have the

same regard to his future solvency. as oth

er individuals. But if so I apprehend the

officer could not be deprived of hisjustifica

tion, in anycase,simply on the ground that

the person taken as bail was engaged in a

business,that might more or less endanger

his future solvency,—though perhaps this

might be an element entering into the con

sideration of the question as to the suffi

ciency of the bail.

It is said, that the statute provides,that

the surety may call upon the officer, who

served the writ, for a bail piece; and that

the officer could not make a bail piece to

himself ;—but why not? The bail piece

is not process, or any thing in the nat

ure of process; but it is merely a memo

rial, or record, of the delivery of the prin

cipal to his bail; and by the statute the

bail piece is made sufficient evidence, to

entitle the surety to a warrant from any

justice of the peaceto take the body of

the principal. The bail have the right,

at any time, to arrest the principal; and

this right grows out of their relation,

without any bail piece, or process issued

upon it; and the object of the statute, giv

ing the surety a right to apply for a war

rant, was to enable him to call to his aid

the officers of the government, which he

could not do upon common principles, in

dependent of the statute. Butsuppose the

sheriff, in his official capacity, could not

make a bail piece to himself. as the bail of

the principal; does it follow, that he could

not legally become ball? This provision in

the statute, for a warant to take the body

of the principal, is for the benefit of the

surety; and if, in such case, it is incompat

ible with principle, that the sheriff should

have a bail piece, it might well be consid

ered, that be waived this privilege, when

he consented to become bail.

We have been referred to thecase of Brown

v. Lord, Kirby 209, as an authority against

this view of the subject; but it is to be re

marked, that at that time the bail on mesne

process, by the Connecticut statute, was

by the way of a bail bond to the sheriff;

and it might well be held, that the sheriff

could not beboth obligorand obligee. But

with us there is no privity of obligation

between the bail and the sheriff; but it is

between the bail and the plaintiff in

‘the process. The officer, who makes '31

the arrest, in a. certain sense acts as

8 22 van
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the agent of the plaintiff, both in making spondent was acting gratuitously as the

the arrest, and in taking the bail. servant of Hunt, in the manner nlmve indi

The result, then. must be, that the judg- cated, he would not be responsible crimi

ment of the county court is reversed, and nally, even though Hunt might have no

judgment entered, that the declaration is legal authority to sell liquors; and that a

suiiicient. single act of selling at a tent, on a public

occasion, or even continuing to sell at one

Ppvn application of thedefendant, he had 1 time for an hour or two, did not present a

liberty to re-plead, upon terms, and the I case within the true intent and meaning of

cause was continued. the statute, as charged in either count of

the information. But the court instructed

thejury,that in orderto constitute dealing

in spirituous liquors in quantities less than

one pint, it was not necessary to find, that

'82 ‘COUNTY OF ORLEANS. the respondent received any pecuniary ben

efit from the sale; that selling for another

would subject the respondent to the same

APRIL TERM, 1849- penalty, as if he were selling for himself, un

—— less he had reason to believe, that his prin

, cipal was legally authorized to sell in the

[Continued from volI 31- page 502-] manner he did; that the testimony on the

—— part of the prosecution tended to prove,

PREsENT: thatthe respondent had nolicense; that no

evidence had been put in on the part of the

HoN STEPHEN ROYCE’ prosecution, tending to show that Hunt

CHIEF JuDGE’ had not a license, and that the respondent

HoN. MILO L. BENNETT, had put in none tending to show that he

HoN. LUKE P- POLAND, . had,orthatthe respondentbelieved he had,

ABBXBTANT JuDosB- at that time; that they could take

__ judicial notice, in the ab‘sence of any ‘34

proof either way, that neither the

STATE v- ABEL BoGBEE. judges of the county court. nor any other

(Orleans, April Term, 1849.) body or board of men, had authority by

One who sells spirituous liquors as the servant of law to gra-nt-llcensesI extending to the P9

another, neither he nor his principal having any riot! in question, to sell liquors, except for

license, under the statutes of this state, is liable medicinal, chemical and mechanical pur

personallytoindictuleut, although he acted with- poses; and that nothing appeared in the

°I_“‘ °°mPe“5“-“°“ _"- m“1f"E-g the s'-‘1°- cae, nor was it claimed by the respondent,

A smgle act of- selhug spirituous hquor, without 1 that the selling by the respondent, H any’

heense, constitutes an offence, under the statute i was of that l.esm.icted character; and that

°t 1846- | a single act of unauthorized selling, and

1
wf1:§1r:e:i;e3?&’g§e°n"ttc':u§{1;'Eggt§;t’?uI:;sI-.m:';.;’t more especially aseries of acts of that kind,

- - , d - - ’ h for an hour or two,if they found such to be€§mlLevl’Iiel%Zd$$§§§igv'L'i.‘t’;pZl ti.'e-i(r;i¥Zi;*'I,'II“d”in1,; :3 siwitsriIgtofgily proveg. wo1(111‘ii constituiga tége

e of the offences charge , t esupreme B a 11 0 ence, as c urge I) one, 0!‘ o ,£3-8¥i?v?li11 not arrest the sentence by granting a of the counts of the information. The jury

new trwl, but will 1I§P(%1e€hJudgm?ntl¢ “P0n $1105e returned a verdict -of guilty against the re

counts only, upon w 1c 0 convic l0n was pro- spondent hX(.ept-Ions by respondent

Perl)’ hm- G. C. Caboon for respondent.

"33 ‘Information, in two counts,—one ——state’s attorney.

for selling spirituous liquorin quanti- The opinion of thecourt was delivered by

ties less than one pint,the other for keeping

tavern. Plea,not guilty,and trial byjury, BENNETT, J. Two questions areraised in

June Term, 184S,—DA_vIs, J.,presiding. On this case. it is claimed, that if the respond

Zifilfitl$,°i'é;1li'}?.2‘i'Ze,?r3’$J'iifififii 3‘-'; °“%l,“ ““’‘'"-g “'° '£-I?’€i°'°“€ %““““i1l''"e
- as e mere servan 0 un , e wou nospondent, on the day allegediin the infor- be personally liable to indictment, though

mation, was present at a tent kept by one Hunt had no license. But we think this is

HIi§§iE3 °“;;;'-.ia2|;iitIZ3i“i§"il?.tb?iI'gmii’%,r§ “°£' Il°“ll--" H 3“ £fS"€-““eIii j“'“-“E “H”
ex ,— 1 ac 0 se mg un er un , as is prme pa ,

and selling various kinds of s;l)lir(iit}1oushliq- he must show an authority in his principal

uors to many persons,who ca e or t em to sell. The agent, who does the act, can

alIlid drank tihehm ang paid thg responttllent stand in no better situation than his prin

t erefor, an t at t e respon ent ha no cipal. He justifies under him; and if the

license granted h;1m,duniier the staftuts, for principal had no authority to sell, the

so doing; and t e ec arations o t e re- agent could have none.

spondent were proved, tending to show, It was immaterial, whether the agent

that he did assist Hunt, on that day, an had a compensation forhis scrvices,ornot.

hour or two, but that he did so without He none the less made the sale for his prin

solicitation, and without compensation, cipal, though he performed the acts of his

and thathe had no mterest whateverin the agency gratmtously. Hunt havmghad no

business. There was also testimony tend- license to sell, the respondent must stand

lkne%)€;(f)o[i).1-s()a-§g,al2:1£:;-;;lé)l€:za€a.l{s!rg.:(1:él;inIi§eYV?(:e as principal, so far as appertains to this

. r prosecu ion.

the respondent contended. that if the jury The court were called upon to charge the

believed, from the evidence, that the re- jury, that a single act of selling without
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license did not constitute an offence, under

the statute of 1846. But we think it did.

The language is in substance the same, as

in the sta tute oi i839; and that statute has

received a judicial construction by this i

‘35 court. If the respondent ‘attemptedI

to justify under llunt, it was for him

to show I-Iunt’s authority.

The court, it is true. told the jury, that if

they found the facts proved according to

what they had given them in charge, it

would constitute the statute offcnce, as

charged in one or both counts. There was

no evidence tending to support the second i

count, and the jury should have been so

charged.

count was right. Thecourt will not arrest

the sentence by granting a new trial, but

will sentence on that count alone, upon

which the conviction was properly bad,

though the jury returned a general verdict

of guilty. This is in analogy to cases,

where there has been a general verdict of

guilty on several counts, when a part of

them are bad. The court in such case do

not arrest the sentence, but proceed to sen

tence on the good counts alone.

The judgment of this court is, that the re

spondent take nothing by his exceptions,

and he is sentenced to pay a fine of ten dol

lars and costs.

Sn.vs.srER Ronmsos v. JurEs WmsoN.

(Orleans. April Term, 1849.)

Upon the trial of an action for an assault and bat

tery, where the defendant relies upon aprior as

sault by the laintiff as sjustification, the defend

ant will not he allowed to give in evidence the rec

ord of a conviction of the plaintiff, criminally, for

such prior assault.

The decision of the county court, in determiningl

that the cause of action arose from the wilfulI

and malicious act of the defendant, cannot be

revised by the supreme court, so far as it pro

ceeds upon matter of fact.

Upon the hearing before the court in reference to

the allowance of such certificate, the defendant

is not entitled to read atlidavits from the jurors,

who tried the case, stating that they did not con

sider the trespass wilful and malicious.

Neither has the defendant the right, upon such

hearing, to introduce evidence in reference to

the character of the trespass: but it rests in the

discretion of the court, whether to allow a far

ther hearing.

No legal inference, as to the character of the as

sault, is to be drawn from the amount of the ver

dict rendered by the jury.

‘36 ‘Trespass for assault and battery.

Plea, the general issue, with notice

that the defendant would justify, by prov

ing that the plaintiff committed the first

assault. Trial by jury, December Term,

1848,—PoLAND, J., presiding. On trial the

defendant offered in evidence the record of

a judgment against the plaintiff, upon a

criminal complaint, for the assault upon

the defendant set forth in the defendant’s

notice of justification: to the admission of

which the plaintiff objected, and it was ex

cluded by the court. Thejury returned a

verdict for the plaintiff for one cent dam

ages, and judgment was rendered upon the

verdict. The plaintiff then moved fora cer

tificate, that the trespass by the defendant

But the conviction on the first the court

was wilful and malicious. The defendant

then offered the affidavits of the jurors,

who tried the cause, to show,tlmt they did

not consider the assault wilful,or mali

cious, und that they considered the justifi

cation proved, but returned a verdict for

nominal damages on account of inadvert

ent excess of force used by the defendant

in self-defence. The defendant also offered

farther evidence in regard to the character

of the assault. But the court rejected all

the evidence so offered by him. The defend

ant then insisted, that the legal inference

from the verdict was, that the act of the de

fendant was not wilful, or malicious. But

granted the certificate, and al

lowed the plaintiff to recover full costs.

Exceptions by defendant.

T. P. Redfiehl for defendant.

J. Cooper for plaintiff.

The opinion of the court was delivered by

BENNETT, J. We think there was no er

ror in the county court, in excluding the

record of the conviction of the plaintiff in

the prosecution in behalf of the state. It

might have been procured by the testimony

of this very defendant, who now proposes

to use therecord. If put in,itwould prove

nothing as to the excess of force. Both

parties may be guilty of a breach of the

peace, and liable to be proceeded against

criminally.

In relation to the allowance ofthe certifi

cate by the county court. it is mostly a

question of fact; and the decision of

the county court ‘is not revisable, so ‘37

far as it proceeds on matter of fact.

If it were allowed in an improper case, it

would perhaps be otherwise. The opinion

of the jury, that they did not consider the

trespass wilful and malicious, is not mate

rial. The court are to determine that fact;

and they have the right to determine it up

on what was disclosed upon the trial.

Where there has been a full trial, it would

be absurd to hold, that, on the question

whether thecertificate ought to be allowed,

the court are bound, as matter of law, to

hear the case over again. We think it is

safe to hold, that it must rest in the sound

discretion of the county court, whether the

case is such an one, as to require a farther

hearing. We cannot perceive, that any le

gal inference, as to the character of the as

sault, is to be drawn from the verdict of the

jury. If any inferenceis to be drawn,it was

an inference of fact, which the county court

might draw.

From the verdict of the jury it might be

supposed, they considered the excess of force

as small; and it is not usual for juries to

measure the excess of force by so small a

scale, as was adopted in this case, provid

ed it was upon thatground theverdict was

given for the plaintiff; but probably it

might have been a compromised verdict.

But be this as it may, the amount of dam

ages given by the jury cannot control the

county court in relation to the certificate.

They are to judge for themselves, whether

it should be allowed on the ground that

the trespass was wilful and malicious, or

not.

The result, then, is, that the judgment of

the county court is in all things affirmed.

10 22v’1-.
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‘38 ‘COUNTY OF CALEDONIA.

MAY TERM, 1849.

[Continued from Vol. 21, page 519.]

Passmrr:

HoN. STEPHEN ROYCE,

CHIEF JoDGE.

Hos. MILO L. BENNETT,

HoN. LUKE P. POLAND,

AssIsTANT JunGEs.

JossPn FELCH v. H. C. GILMAN AND GEonoE

O. KEACII.

(Caledonia, May Term, 1849.)

After a highwa has been laid out by the select

men, and has een made by the town, and has

been kept in repair and travelled by the public

for some twelve or thirteen years, and the land

owner has accepted his land damages for the

laying out of the road and built his fences by the

side of it, and has acquiesced during all that

time in treating it as s ublic hi hway, he can

not sustain trespass on t e freeho d against those

who go upon the road to re air it, upon the

ground that the selectmen h never filed with

thgdtown clerk a certificate of the opening of the

re .

When a public highway is legally laid out, the

town, as incident to the right of way which they

obtain, acquire the right of digging the soil and

nsin the timber and other materials, found

withm the limits of the highway, in a reasona

ble manner, for theagurpose of making and re

pairing the re , or bridges upon it.t

'If, in repairing a hi hway, earth is improp

erly piled against t e fence of the adjacent

land owner, his remedy is not by an action of

trespass upon the freehold, but by a special ac

tion on the case.

Trespass quare clausum tlreglt. Pleas,

the general issue, and several pleas in bar.

Trial by jury, December Term, 1848,—l’o

LAND, J., presiding. On trial the plaintiff

introduced evidence tending to prove, that

there was a highway across the farm on

which he lived in Waterford, being the same

‘39

premises described in his declaration, pass

ing partly through woodland, and partly

through cleared land, which had been

worked and ti avelled for some eight or ten

years; that in the cleared land the road

was fenced on one side by a stonewall and

 

direction of the defendant Kcach, a maple

tree was cut in the woods, by the side of

the road, and used in repairing a bridge

upon the road, which had been broken

down by the plaintiff in drawing a load

over it just previously. The defendants

gave in evidence a copy of the record of the

laying out and survey of the road in ques

tion. by the seiectmen of Waterford, in

April, 1835, and also a copy of the record of

the survey and laying out of a continuation

of the same road, by the selcctmen of Wa

terford, in February,1840. The defendants

also gave evidence tending to prove, that

the town of Waterford constructed the

road across the plaintiffs land, soon after

it was laid out in 1835; that the plaintiff

Ifenced the road about the same time, and

the road had ever since been used and trav

elled by the public, without objection by

the plaintiff, and thatthe plaintiff had him

.self used the road considerably, and

- that the road, from the time it ‘was ‘40

monstructed, had been included in a

I highway district and kept in rcpair by high

way taxes. The defendants also gave evi

dence tending to prove, that the trees out

| by them stood within the limits of the sur

{ vey of 1835, and so near the travelled path,

that the road could not be made of sufficient

width, without removing them; that the

road, at that point, was out of repair. and

; that the trees were needed for the purpose,

-for which they were used; that the road in

the cleared land was on the side of a hill,

| and was less than two rods wide between

l the fences; that in the winter the snow

drifted into the road from the upper side,

so as to renderit difficult to pass; that the

!road was worked upon the extreme lower

iside of the line of the survey, to avofd the

’ drifts, and that there was no other feasible

way of avofding that difficulty; that the

board fence, against which the earth was

i piled, was within the limits of the road, as

|surveyed in 1835; and that when the con

- tinuation of the road was laid out in 1840,

the selectmen paid the plaintiff $l3,33, for

damages on account of the road laid across

his land in 1835, and that he accepted the

- same. It appeared, that the defendant

-Keach was appofnted highway surveyor,

i and the defendant Gilman agent,to expend

a certain tax upon this highway, and that

they were acting in those capacities in mak

, ing the repairs they did upon the road. It

i was admitted, that the selectmen of Water

on the other by a board fence; that in the - ford had never filed with the town clerk

woods the road was fenced on one side only, 1, an

b

ployment, went upon said highway

trees, standing

the road; that they also widened the road

in the cleared land, and in so dofng piled

the earth and sofl against the board fence,

standing on the lower side of the road, for

several rods, so as in some places to reach

as high as the top of the bottom board in

thefence; and that in the same autumn, by

+See Baxter v. Winooski Turnp. Co. s 114Chitfenden Co. ’ Po t’ ’

y certificate of the opening of this road,

y a brush fence- that in the autumn ofl - - .1846 the defendants, and others in their em- ’ prevlom to the “me wm“ the defendanm
- made the repairs complained of by the plain

tore--rn. Th rt h am - ltif
pair the same, and cut down three maple they e cou C arge 6 Jury, t la

found,that this road had been adopt

withlll a few feet of the; fW t d d -
travelled pathin the woods, and used them i :2 by the town 0 a e or and kept m

to make a wharfing upon the lower side of

‘ pair for the period attempted to be proved

1 by the defendants, that the plaintiff had ac

{cepted the damages offered him by the

ltown and had permitted the road to be

flravelled, without objecton, by the public,

for the period attempted to be proved, and

had kept the road fenced, he could not now

object, that the road had not been legally

opened by the sclcctmen,by a. certificntcfor

that purpose, and thereby make the defend

ants trespasscrs; that if the trees cut by

the defendants were within the surveyed
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limits of the highway, and it was necessary Smith, 1 Conn. 103, per SwIFT, J. 2 Metc.

to remove them, in order to make the road -I47, 151, 457, 467.

of sufficient width, or if they were needed In regard to the throwing the earth

for repairs ofthe road at that place, the de- against or by the side of the fence, we do

fendants had a right to take and use | not perceive, that the right to repair the

‘41 them for that purpose; that if thej

‘plaintiffs fence, in the cleared land, ; manner, in that res

road was exercised in an unreasonable

pect; and if it had been,

was within the surveyed limits of the road, ’trespass upon thefreehold would not liefor

and the earth was piled against it in mak- such an injury.

ing repairs of the road, the plaintiff could -

not maintain trespass therefor; and that,

The landholder’s remedy

must be by a special action on the case

The judgment of the county court is af

-if the fencestood on the trueline of the high- firmed.

way, but the natural formation of the land

was such, as to render it necessaryto build

the road upon the extreme lower side of the

line of the survey, in order to avoid drifts,

or for other good reason, and thereby the

earth was placed against the fence, as at

tempted to be proved by the plaintiff, the

defendants would not be trespassers. Ver

difcft for defendants. Exceptions by plain

ti

for plaintiff.

Peck & Folhy for defendants.

The opinion of the court was delivered by

BEssaTT, J. This is an action of tres

pass quare clausum fiegit. The first ques

tion presented is, can the plaintiff sustain

this action against the defendants for go

ing upon his lands to repair the highway,

upon the ground that the selectmen of the

town had not filed a certificate with the

town clerk of the opening of the road. We

think he cannot. This road was laid out

in 1835; it had been fenced by the plaintiff

about the same time, and he had accepted

his land damages, and the town had made

the road and kept it in repair. It had been

travelled by the public some twelve or thir

teen years, and this without any objection

from the plaintiff. It would nowindeed be

strange, if he should be allowed to turn

round and sue persons, who travel the road,

or should go on to it to repair it. The

road has in fact been recognized by the

town, as a public highway, and they are

bound to keep it in repair. The plaintiff

has acquiesced in treating it as a public high

way, and it is now too late for him to ob

ject, that the town have not the right to re

pair it.

The only remaining question is, can the

action be maintained in consequence of the

cutting of the trees to use in the necessary

reparation of the road? No doubt the fee

of the land remains in the landholder; and

he may maintain trespass, subject to such

rights, as are acquired under the easement,

which the public get. The public have sim

ply a right of way, and the powers and

privileges incidentto that right. We

I'42 think digging the sofl and ‘using the

timber and other materials, found

within the limits of the highway, in a rea

sonable manner, forthe purpose of making

and repairing the road, orbridges, are inci

dentto theeasement. Itis a common prin

ciple, that when the law gives a right, it at

the same time impliedly gives what is nec

essary to a reasonable enjoyment of that

right. This incidental, and to some extent

a contingent, right should no doubt be tak

en into the account in assessing the land

holder’s damages. See Jackson v. Hatha

way, 15 Johns. 453, per PLATT, J. Peck v.

DANIEL B. Dsrusos v. Jomv Tuna.

(Caledonia, May Term, 1849.)

Whether forgetfnluess of the day of court is such

an accident, or mistake, as will entitle a party to

sustain a petition to the county court to have a

default set aside, under chap. 33, sec. 8, of the

Revised Statutes, Qua:re.

One summoned as trustee, in a suit before ajus

tice of the peace, cannot maintain a petition, un

der chap. 33, sec. 8, of the Revised Statutes, to

vacate a judgment rendered against him.

Petition to vacate the judgment of a jus

tice of the peace, rendered upon default

against the petitioner, who was summoned

as trusteein the suitin which the judgment

was rendered,—the petitioner alleging, that

he was unjustly deprived of his day in court

by fraud, accident and mistake. The de

fendant, who was the plaintiff in the origi

nal suit, moved to dismiss the petition, up

on the ground, that one summoned as trus

tee cannot sustain such petition, under the

statute. The county court. June Term,

1848,—HALL, J.,presiding,—ordered the pe

tition dismissed. Exceptions by petitioner.

—--——, for petitioner, relied upon the

Revised Statutes, chap. 33, sec. 8.

‘G. C. Caboon, for defendant, cited ‘43

Huntington v. Bishop, Tr., 5 Vt. 186;

Earl v. Leland, 14 Vt. 328; Trombly et al.

v. Clark,13 Vt.118; and Sanford v.Huxley,

18 Vt. 170.

The opinion of thecourt was delivered by

BENNETT, J. It is stated, as the ground

of this petition, that the trustee was pre

vented from appearing at the day of the

justice court, in consequence of his having

forgotten the day of the court. It might

well be inquired, whether this is such a mis

take, or accident, as to come within the

spirit of the statute, upon which this pro

ceeding is professedly grounded; but we do

not find it necessary to pass upon this ques

tion.

We do not think a trusteecan in any case

maintain a petition under the statute to

vacate a judgment against him, and open

the cause for trial in the county court.

The language of the statute is, that when

ajudgment shall berendered bya justice of

the peace by default, and the defendant

shall have been unjustly deprived of his day

in court by fraud, accident, or mistake, or

when a party, from like cause, has been

prevented from entering his appeal, the

county court may sustain a petition, &c.

This court have held, that a trustee was

not so far a party to the suit, as, under the

general law, to be entitled to a review.

Neither could he appeal the cause from a

justice of the peace to the county court;
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and alter the statute was passed, which Petitionforwritofcertiorarl. Theselect

authorized a trustee to appeal the cause, men of Leicester, on the twenty fifth day

still it was held that he could not. under of January, 1848,caused a survey of a cross

the general law,tenderaconiesslon ofjudg- road, or lane, as a pent road, across the

ment. Wethink,the legislature, when they land of the petitioner and of John Bullock,

passed what has sometimes been denomi

nated the “fraud, accident, or mistakelaw,”

did not contemplateacase likethis. When

they used the word “defendant," they in

tended the party defendant in the action it

self, and not one brought into court inci

to be made and recorded, in which they

stated, that, havinggiven notice to the land

owners, and having viewed the premises,

they judged, “ that thepublic good and the

wants and necessities of individuals” re

quired such a road; and they set forth the

dentally, in whose hands goods, chattels, I termini. courses and distances of the centre

&c., have been attached, as beingthe prop- line, the road to be one and an hali rods

erty of the principal defendant. wide, and directed the erection of gates, or

Theremay besomereason, whythe fraud, bars, upon the roa.d,and ordered,thatthey

accident, or mistake law should be extend- should all he kept in repair by John Bul

ed to a trustee; but we think it was not so lock: and they assessed the damages of the

designed. it the legislature should think | petitioner at ffve dollars. taking into con

roper, they can so extend the law. It is

heir business to do it, rather than ours.

The judgment of the county court is ai

firmed.

‘44 ‘COUNTY OF ADDISON.

JANuARY TERM, 1849.

[Continued from Vol. 21, page 171.]

PasssNT:

Hos. ISAAC F. REI)l‘-iELD,

Hos. -DANIEL KELLOGG,

Hos. HILAND HALL,

Hos. LUKE P. POLAND,

ASsIsTANT Junoas.

Esoca PAIM: v. Towsr oF LEICEsTER.

(Add-isrm, Jan. Term, i849.)

Upon a writ of certierarl, in road cases, as upon a

writ of error, in cases where that writ lies, the

supreme court will revise the proceedings of the

inferior tribunal in matters of law: but their oe

cision upon questions of fact, involving the we|

ercise of discretion, can only be revised by lac

ing upon their proceedings the (acts, w ich

show that they could not in point of law, render

such judgment as they did.

And the supreme con rt, in such -cases, will presume

as much, and perhaps more, in favor of the reg

ulari' y of the proceedings of the inferior tribu

nal, as in actions at common law.

"45 ‘The questions, how far the public good, or

the necessity of individuals, ma require a

road, or how many persons live upon t e road, or

whether the road is laid to accommodate the land

of one‘person only, are all matters of fact, to be

decide exclusively by the commissioners and the

county court.

Upon application for awrit of certtorwri, the court

will exercise adiseretion in denying the remedy,

even where it is obvious, that some formal error

has intervened; and in this respect they will

00llisi(‘11eI- the amount of pecuniary interest in

v0 ve .

It is no objection to the validity of the proceedings

of the county court, in laying out a cross road

or lens, that it is laid only to land not occupied

as a dwelling place. The question, whether, or

not, there is convenient access to the land with

out lsyin out the road, is one of fact, to he do

tsrmined y the county court.

sideration the fact. stated by them, that

the land of the petitioner, across which

the road was laid, was a lot remaining en

tire, as originally divided among the pro

prietors of Leicester,in which there was an

allowance for highways, of which none

had been previously taken. The petitioner

then preferred his petition to Addison coun

ty court, at their June Term, 1848, praying

for the appointment of commissioners to

inquire into the necessity and convenience

of the road so laid out, and the manner in

which it was laid out, and the damages

sustained by the petitioner. Commission

ers were accordingly appointed, and re

ported, that the road, as laid by the select

men, ought to be established, subject to

the conditions in respect to bars and gates

imposed by them; that they found, that

the selectmen, on the twenty fourth day of

January, 1848, gave personal notice

to the petitioner and to John ‘Bul- ‘46

-lock, whose land was crossed by the

proposed line of road, that they would

meet on the twenty fifth day of January,

1848, at a place specified, for the purpose of

examiningthe road and assessingthe dam

| ages, and that the petitioner did not appear,

|and that the selectmen then proceeded to

|make their examination, and assessed the

’petitioner’s damages at five dollars,—Bul

lock waiving all claim for damages. The

,commissioners also reported, that the peti

{tioner’s land, across which the road was

{laid, was an entire lot, as originally divided

iamong the proprietors of the town, and

' that there were ten acres of allowance land

Iattached to the lot for roads; that John

’Bullock owned land upon the north and

south sides of the petitioner’s land, adjoin

ing a public highway upon the west, but

that between that highway and the easter

ly part of the lot north of the petitioner’s

land there was a high ridge of land, beyond

which there was a valley of improved land

belonging to the petitioner and to Bullock,

and also land of one Stanley, the products

of all which must either be transported

across the high bridge abovementioned, or

over the road laid by the selectmen; and

the commissioners appraised the petition

er’s damages at tlve dollars and reported

that Bullock relinquished all claim for dam

ages. The petitionerfiled exceptions to this

report; but the county court, at their De

cemher Term, 1848, accepted the report, and

ordered, that the road be established, and
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awar(led execution against the petitioner ' be proceeded with according to the orderof

ffii- rust.

Barber, Bushnell and .l. Pmut, for peti

tioner, insisted, that it did not appear,

that the“conveieuce of theinhahitanis and

the public good, ” required the laying outof

the road, as required by statute;—that it

appeared, that the road was not laid whol

ly at the expense of the town ;—that it ap

peared, that the road was laid wholly for

the convenience of oneindividual,—Bullock;

—that it did not appear, that the selectmen

acted on an application in writing of three

irceholders ;—that the road was not laid ab

solutely, but only upon condition, that Bul

lock should erect and keep in repair the

gates. orbars, across the road ;—that there

was error in relation to the damages, in

charging the making and keeping in repair

of the gates upon Bullock; and that there

was error in the county court, in not specify

ing a time for the payment of damages by

the town and awarding execution, in case

of failure to pay; and they relied up

‘47 on ‘Rev. St. ch. 20, §§ 1-6. 10,12, 26;

Commonwealth v. Sawin et al., 2

Pick. 547.

E. N. Briggs for petitionees.

The opinion of the court was delivered by

thesuperior court, butin the inferior court.

But in this state the jurisdiction in

all matters, both civil and ‘criminal, ‘48

being portioned out to separate

courts, and each jurisdiction being exclu

sive, it would tend to bringevery thinginto

utter confusion, to give the party an elec

tion, to remove his case, at will, into the

superior court. And when a writ of error

will lie, as it always will after judgment,

when the proceeding is in the ordinary

course of the common law, the remedy by

certiorari is needless.

But where the proceeding is in the nature

of an order of sessions, or decree of com

missioners, although done in a court of

record, a writ of error will not lie,—as

has been often held in regard to orders of

the county court laying out highways.

The only remedy in such cases is by cert-io

rari. or mandamus. But it must not be

,supposed, that this court intend to sit to

revise every determination of the county

court in regard to this very anomalous

and onerous portion of their jurisdiction.

Weknow very well, that neither our leisure,

or our education, have qualified us to ex

ercise uncommon wisdom in regard to the

subject of highways. If we could go upon

REDFIELD. J. It is perhaps hardly neces- the ground and spend the requisite time,

sary to go very fullyinto an examination of we could do something towardscoming to

all the questions raised in the discussion of a correct determination, perhaps. But

thiscaseatthebar. Butsuchcases aresome-‘ when the statutes of the state require us

what unirequent in our practice, and con-I to act as a supervising board of road com

iined within far narrower limits, than in the

English practice. One cannot fail to per

ceive, thatin the English courts ofchancery,

King’s Bench and common pleas the rem

edy by writ of certiorari is very extensive.

its more general use is, to bring up a judi

cial proceeding from an inferior court, at

some stage anterior to the judgment. It

seems, that writ will not lie in any case,

where the proceedings are according to the

course of the common law, and wherejudg

ment has been already rendered ,—the prop

er remedy then being by writ of error.

King v. Penegoes, 2 D. & R. 209; S. (J., 5

Petersd. Abr. 168, citing 1 Salk. 150, 6 Mod.

61, 2 Ld. Raym. 971, 13 East 411, 412, n. 11.

These cases, upon examination, will be

found to involve other points, and that

mainly; but the principal case decides the

very pofnt. for which we have cited it.

But in the English practice this writ is

used to bring up indictments, and proceed

ings of a summary character, in almost all

their stages of advancement, and upon al

most all grounds. as the reported cases

show,—which will be found thoroughly

digested in 5 Petersdorff-s Abr., and 2 Ba

con’sAbr.,Tit. Certiorari. The remedy has

not been used for any such purposes in this

state. Many of the objects. which in Eng

land have been obtained by certiorarf, are

here obtained by writ of mandamus from

this court to the inferior tribunal. requiring

them to proceed to give such a judgment, as

the law requires, or to do certain other acts.

'Ihe chief difference in the remedy by cer

tiorari and mandamus is, that by the for

mer the record is broughtinto the superior

missioners, we must do what we can. to

discharge the very cumbersome duty. But

we certainly have not, as yet, acquired any

such facility in such matters, or any such

assurance of the infallibility of our judg

mentsin regard to them, as would warrant

our frequent interference.

This remedy by certiorarf, in road cases,

is intended mainly, we believe, to answer

the objects and ends. which are intended to

be reached bya writ of error,in those cases

where that writ lies, that is, to revise the

proceedings of the inferior tribunal in mat

ters of law. Those matters, which rest in

discretion in the court below, are always.

mainly, matters of fact, and can be far bet

ter tried in the county court, than here.

Hence the question, how far the public

good, or the necessity of individuals, may

require a road, is matter of fact, to be

judged of exclusively by the commissioners

and the county court. And how many, or

how tew, persons may live upon the road,

or whether the road is laid to accommo

date the land of one person only, are all

questions of fact, upon which the discre

tion of the county court is to be exercised,

and which cannot be revised here, unless by

placing thefacts upon the proceedings

of the county ‘court which show that ‘49

they could not,in point of law, render

such a judgment, as they did.

Andit must not be supposed, that all the

facts, necessary to give the jurisdiction,

or to legalize the proceedings, must be

spread out, or else this court will quash

them. ltmay be true, thatsome cases may

be found in the state of New York, or else

court, and that court then proceeds with 1 where, in which some such reasoning may

the case, while by the latter the case is to l have fallen from the court. But surely no
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such rule can be fairly vindicated. We limit, of the kind attempted to be estab

should presume as much. perhaps more, in lished,to thediscreiion of the county court,

favor oftheregularity of these proceedings, in laying highways

as in actions at common law. This seems to dispose of the main ques

How,then,can it be said, that this court tion in this case. The other pofnts urged

are here imperiously called upon to quash are merely technical. and not sufficient

these proceedings? grounds for allowing the writ, in our dis

It must be always borne in mind. that, cretion, even if they were well founded in

in regard to all these prerogative writs. law,—which we think,indeed,they are not.

whereby this court assumes a supervisory The petition is dismissed, with costs to

jurisdiction over subordinate tribunals, we the petitionees.

have, and in many cases exercise, a discre

tion in withholding the remedy. even when ,

it is obvious, that some formal error has Hell?‘ 0I FMEND ADAM“ v-}_II_3-I-‘I ADAMs

intervened. Among the constant and im- .-I;\D_ _HARRY ADMTs, Adnlllnswators 0'

portnnt considerations, which should I- 1‘“-.-\D ADAMs- (In Chancery-)

guide the exercise of that discretion, is one (Addison, Jan. Term, 1849.)

gonsideration’ which applies with great Courtsof probate,in thisstate, hsvetheentire and

Orce to the Present (3a139, the very small exclusive -urisdiction of the settlement of es

umount of pecuniary mterest involI’€.Pd- tates, to t e same extent, that jurisdiction of

And when a civil case is utterly ins1g-mfi- matters of contract, or tort, ’l1-|.fG7"lJlu08, is given

cent in pofnt of pecuniary amount. it be- to the common law courts. The _court of chun

comes almost impossible to gird ourselves °°“Y has, n°‘ ¢on°“"‘ent l“Yi5diction; in "his “*

up to a pofnt of painful solemnity, in order! 5pect, “nth the “ham °°““- and “"11 “ob ii-“"r-

. . . _ fore in the sett emeut of estates except to aid
to dlscuss the vital lmpm tnnce of the prinI| the jurisdiction of the probate -court in those

ciples inv0lved- points only. wherein its functions and powers

W9 know, indeed, that fol- one man 170 are inade<iuete to the purposes of perfect

ask for a public highway across another ustice, and then in the same “degree, and ‘51

mun’s lnnd,for the mere purpose of accom- 0r the same reason, that_i1;-il1tel:fBl:es_in_ -

modatingand thereby increasing the value other cases, where the Principal Jurlsdlci-i0n is

of his own land, is, past all contradiction, in the °°-"-“ °K °°m}n°“ l'“”- _

a, most absurd request-,_ And we should be Unreasonable delay, in the probate court, in pro

unwilling to be11ev.e’.flm any board 01 sW -:22? 1'L“§1cI;lii-.?gii,Iiif$Iiii“oi’{h';“c§.i§i'.§i -.ii|-2I'3

lectmen, or commissioners, would lay a wry.

road under such circumstances- But it is Nor will the court of chsncery interfere to grant

impossible for us to say, in any given C359, relief where some of the parties affected by u

that a road is laid for any such purpose. decree of the probate court wereinfunts, and had

unlessitso appearby the report of the com- no proper guardians appointed, at the time the

missioners, or by the finding of the county decree passed

court. This court can no more revise the The mere fact, that an administrator, rendering

finding of those tribunals, than of a jury, hisflccou“tin the Probate ‘;0l-ir1,willnot Pr?dli¢e

in a given case_ the books and ggpers of his mtestate, and is not

_ com clled b t probate court to do so is no rea
And when it does appear by the reu)rd’ son grhy theycouri; of chancery should’ interfere

as in the present case, that the road is laid in the sememem of the esmte.

to accommodate the land of difiereut perI But when there are claims existing between the

sons, we could make no inference, that the administrator, or executor- and the estate which

Public good dld not require it.—bllt the 0011- he represents, the court of chsncery has -uris

trary. A highway may be as impor- diction to examine and ad-usi; them, and t o al

‘50 tant to accom'modate fm-ms, unoc- lowancc oi.’ the claim by 1; e commissioners will

cupied as dwelling places, as if they not, on account of the defect in parties at the

- - - hearing before the1n,—the administrator repre
were so occupled- The owners must m senting bothdebtor and credit0r,—beabertoits

some fair way have access to them for them- ,.e-examimm0n by me Cour, of °haucery_

selves and thelrcattle, summer and winter. Claims against an administrator’ for money and

An_d the reason no dwelling houses are roperty of the estate, which have come into his

bullt, 0r occupied, on many lands’ is the ands during the administration, are exclusively

want of highways. It surely requires no within the jurisdiction of the probate court.

l8.bo1I9d argument, to 9XDosQ the 0bB\ll-(1it,v The neglect of an administrator to cause an in

of requiring a man to cross a mountain veutory and appraisal tobe made of the choses

with his produce, or bargain with a crusty in action of the intestate is of no importance in

neighbor, as he best can, or commit a tres- any °°-““- _ _

pass, every time he enters upon his own Under theRevisedstatutesofthmstate realestate.

land, by crossing that of oth91.s-_which it to be regarded as an advancement, must be ex

pressed in the deed to be such. or be expressed
seems to me must be the result’ if one man to be conveyed for love and nffection; and if r.

may not a-_sk a highway, memly to “"c,("0mI pecuniary consideration be expressed in the deed,

lll0da159 11i5 l!1n(L How can he bnlld R the estate conveyed cannot be made an advance

house, ifhe should choose to,unless he have ment, by merely showing, that the deed was in

some convenient road to his land ? And fact execilted upon “I9 oo“sidelmion of love

whether he have, or not, is matter of fact, and afi°“-on

to be determined by the county court; and 1 The entire subject of advancement is within the

1

from their granting the land owner,in this J““sd-“-°n °7 the_PF°b"“"° con"

cnse, this i-Uad,this court Illust presurne he But where the adtnlnlstlIaiI0l-5 of an estate claim

had notasuitable road befo,.e_ If the pl.eS- title in themselves to land of the intestate, by

ent owner do not desire to build a house virtue 9I deeds t-use-rte‘-i to-have been Bxecutea

upon the land accommodated by this road by the mtestate in his life tune, and it appears to

he may wish to sell to one whfi “ml or hé the courtof chancery, thatthese deeds were false

A 9- and fabricated, or were obtained by the admin

may change his mind. We cannot see any istrutors out of the usual course, and not in good
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faith, that court will enjoin the administrators papers of theintestutc;—5. That the defend

from asserting title under such deeds, and will ants inventmied real estate- to the amount

require them to account for theland as the prop

erty of the estate.

Where administrators have received money as com

pensation for trespasses committed by a third

person upon the land of the intestate, the

‘52 court of chancery, ‘to avoid all doubt, may

take jurisdiction. so far as to cause an ac

count to bc taken in that court for the amount so

received. — although it would seem. that this

matter might be adjusted in the probate court.

Where, upon a bill in chancery being brought in

favor of the heirs of an estate against the ad

ministrators, itappeured,that the intestate, at the

time of his decease, held anote for8l000 against

the administrators, and had also acredit for$l000

upon the account book of the administrators, it

was held, that the court would resume.that these

represented different items 0 indebtedness, and

that it was not competent for the administrators,

b their answers, without evidence aliunde, to

s ow that the credit was entered for the same

indebtedness evidenced by the note; and that the

administrators could not avail themselves of an

alteration of the words, in which the credit was

entered u n their books, without evidence alb

unde of t eir right to make the alteration.

Where the plaintif!’s claim, as set forth in a bill of

chancerv, rests upon a written contract, and the

right of action is not barred by lapse of time,

the admission of the contract. bv the answer,

and the allegation of payment, or of any other

matter merely in discharge, are to be treated as

distinct, and the latter must be rovod, in order

to avail thedefendant; but, per anrmnn, J., if

the claim of the plaintiff rest wholly in oral proof,

and the answer of the defendant is relied upon,

to make out the plaintiffs case. the defendant

may admit such a contract, and allege, that it was

in its inception inoperative, or that it has been

subsequently paid, or released, and the whole

answer, upon both points, is to be regarded as

evidence,— although the court are not bound

equally to believe all parts of it, but may charge

- the party upon his admission, and refuse to be

lieve what he says in his excuse.

Where a will was suppressed by those interested in

the estate, and administration was taken with

out regard to it, and the will was never proved

in the robate court, the court of chancery de

creed t 6 payment of the legacies iven by it.

Mead et al. v. Heirs of Langdon, Was ington Co.,

1834, cited by Raonann, J.

Appeal from the court of chancery. The

case is sufficiently stated in the opinion

delivered by the court.

0. D. Ka-sson and (J. Linsley for orators.

E. F. Woodbridge and A.Peck fordefend

ants.

The opinion of the court was delivered by

REDFmLD, J. This is a bill in chancery,

wherein the plaintiffs in substance allege,

that they are heirs at law of Friend

‘53 Adams, late ‘of Panton,decensed, in

- testate, and bringthis bill for the ben

efit of all the heirs, or so many as may

choose to come in under theclaims set forth

in the bill.

The bill stntes,—1. That Friend Adams

deceased. intestate, on the nineteenth day

of April, 1839, leaving no widow, but leav

ing the plaintiffs and defendants and some

others, his children, and the representatives

of such as have deceased ;—2. That he had

a large property at the time of his decease;

—3. That on the second day of May, 1839,

administration was granted to the defend

ants;—4. That they hnmediately tuck and

of $69,776, and personal estate to the

amount of about $20.000;—6. That thees

tate was represented insolvent, commis

sioners were appofnted, and debts were al

lowed against the estate to the amount of

$12,213.92 ;—7. That from the time of the de

fendants’ appofntment untilApril,1844, the

defendants, without cause, wholly omitted

to make any farther progress in the settle

ment of theestate;—8. That on the twenty

first of April, 1844, the probate court re

quired the defendnnts to render their ac

count of administration on the third Mon

day of May following; that publication

was duly made; that this hearing was con

tinued from time to time until the second

day of April, 1845, when the defendants

made themselves chargeable for $23,389,69,

and charged such debts and expenses, as to

make the balance only $5,l06,0i, besides the

real estate, to be distributed among the

heirs; and that this account was duly

passed by the probate court ;—9. That the

defendants made application to the probate

court for distribution, which proceedings

are still pending ;—l0. That at the time of

thesettlement allthechildren of a daughter

of Friend Adams, who had married one

Ferris, and had deceased, except two, were

minors and had no guardians appofnted;

—ll. Thatin the proceedings before thepro

bate court the defendants would not bring

the i ntestnte’s papers and books into court,

and were not examined upon oath, and re

fused to give information of what they had

received as advancement. or of how much

they were owing the intestate at the time

of his decense, or of divers sums of money

and propcrty held by the defendants in

i trust for the decedent at the time of his de

Iceuse, and refused all access to the books

for the purpose of ascertaining these

‘facts ;—12. That on the day of ‘54

, A. D. 183—, Friend Adams was

the owner of the Gage lot, consisting of

two hundred acres in Addison. worth $5000;

that Gage was tenant to the deceased;

that the deceased conveyed this land to the

defendants, in trust, as the plaintiffs con

jecture and allege, to enable the defendants

to bring an action of ejectment to recover

of Gage for the benefit of their father, and,

after the recovery, to convey to him; and

that no consideration was paid;—or else,

that the conveyance was in mortgage;

—or else, on advancement;—or else, it

was for a consideration to be paid, but

which never was paid ;—nnd that Friend

Adams had some paper until, or near,

the time of his death, which would have

showed the true state of facts, and which

will show the defendants’ liability to ac

count for the value in some wny;—13.

That in the year 1834 theintestute con veyed

to the defendant Hiram Adams a farm in

the south west corner of Panton, of about

fifty acres, by a deed in the usual form, but

which was never recorded until after the

decease of his father. and that the land was

never occupied by Hiram, but by his father,

from that time; that the land was con

veyed by Friend Adams to Edwin Adams,

to make him a frecholder, and was by him

have kept possession of ull the books and occupied from 1835 until thedeath of Friend
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Adams, without claim upon the part of

Hiram; that Hiram, finding an old deed to

himself among his father’s papers, unde

stroyed,by means of it. and threatening to

turn Edwin out of possession, compelled

him to buy this fifty acres; and that this

has never been in any way accounted for

by Hiram,and should be;—14. That the in

testate, some time before his decease, con

veyed to the defendant Harry Adams the

house and lot where he lives in Vergennes,

of the value of $1500, without any consid

eration; that the deed was never recorded

until the ninth day of May, 1839; and that

this should be accounted for, the same as

the former land deeded ;—15. That the de

fendant Harry Adams, on occasion of his

forming a partnership with the Parkers,

applied to his father to help him to a capi

tal, and he sold the Hill & Hapgood place,

and turned in $500 of the notes, which were

the same as cash to Harry, and have never

been accounted for: and that this was not

known to the plaintiffs, at the time of the

settlement before the probate court ;—16.

That the intestate held, at the time of his

decease, a note for $750 against Harry, of

which Harry took possession after the

‘55 death ‘of his father, and for which he

refuses to account;—17. That Friend

Adams made advances to Harry, before he

went west, and took from him at that time

a certain paper writing, without date or

signature, showing that Harry had $1100

of his father’s property in his possession;

and that since the decease of the intestate

Harry admitted the liability for that sum,

and promised one of the plaintiffs to ac

count for it; but that before the probate

court he refused to give any account what

ever; and that be wholly refused to produce

the writing,—as he did also before the pro

bate court;—18. That about the year 1835

Enoch D. Woodbridge recovered a judg

ment against the proprietors of Addison,

for some $600, and levied his execution up

on land of the proprietors, undivided, near

Snake Mountain; that Friend Adams, be

ing one of these proprietors, and claiming

this land, gave a sum of money, about

$700, to satisfy the execution and release

the land; and that Harry either paid the

judgment, or suffered the land to vest in

Woodbridge, and then procured it assigned

to himself, but now wholly refuses to give

any account, either of the land or the

money ;—19. That the daughter of Friend

Adams, Cynthia, married one Ferris, and

their farm, in Chazy, became incumbered,

and Friend Adams gave to Hiram $1000,

with which to redeem it for the daughter,

as advancement towards her share, and

that Hiram redeemed the land and sold it

for $2000, and put the avails into his own

pocket;—20. That about the year 1837

Hiram borrowed $1000 and gave his note

to his father, which was among the papers

of the intestate, when they came into the

administrators’ possession; and that the

intestate also had a credit on the partner

ship books of H. & H. Adams of $1000 cash,

which they subsequently claimed to be for

the $1000, for which the note was given,

and finally altered to “ sheep,” and before

the probate court would only account for

$700 for both ;—21. That Hiram and Harry

occupied the brick store of the deceased, in

Vergennes, worth a yearly rent of $175, and

Hiram occupied the house of the dectas-ed,

in Vergennes, worth a yearly rent of $175,

and that Hiram occupied about four hun

dred acres of the Barnum farm, worth $300

annually, and that Harry occupied three

hundred acres of the same farm, worth $200

annually, and that they have given no ac

count whatever of the same ;—22. That

since the appointment of the defendants as

administrators, they have cut large

quantities of ‘valuable timber on the ‘56

Barnum farm, committing waste to

the amount of more than $1000, and have

refused to give any account whatever of

the same ;—23. That the defendants, about

the year 1843, received $200 of Twitchell.

for trespasses committed on the lands of

the intestate, for which they wholly refuse

to account ;—24. That the defendants did

not cause the notes and choses in action of

the estate to be fnventoried, or appraised,

and only entered such on their account, as

th y admitted their liability for, being

$1 ,000, and no more, when in fact the de

ceased died leaving choses in action of the

value of more than $30,000, which the de

fendants have put to their own use, as also

of large amounts of real estate, which they

held in trust for the other heirs ;—25. The

habit of the intestate, in making deeds of

land to his children for temporary or occa

sional purposes, and, when that purpose

was answered, their being surrendered, and

frequently not destroyed; that some such

were made, without having been ever de

livered, and were in the possession of the

intestate at the time of his decease, and

were obtained by the defendants. and that

the defendants claimed, that such as were

in their names conveyed title to them ;—

also, the intestate’s loose manner of keep

ing his papers, and the defendants’ having

access to them for three weeks before his

death, and examining them in an “eager

manner,” and their keeping them away

from the inspection of the other heirs, un

til they obtained letters of administration,

and eversince,—exceptthe“Chapin notes,”

which were for a short time delivered to

the plaintiff Daniel, and which contained a

memorandum of a settlement between

Friend Adams and H. & H. Adams but a

short time before his death, and which the

defendants refused to produce before the

probate court, pretending that they had

mislaid orlost thesame;—26. That Hiram

in the absence of the other heirs, obtained

an allowance of about $2118 by the com

missioners,—which was wholly fraudulent;

—27. That all the foregofng deeds, recorded

after the decease of Friend Adams, were

neverdelivered in hislife time ;—28. That in

January, 1840, the defendant Harry admit

ted to Edric Adams, the plaintiff, that the

two hundred acre farm in Addison and

the house andlot in Vergennes should be ac

counted lor by him, and the $1100 received

when he went west, and did write down,

“Ad.—200—$4000; House,Harry, $1500” ;

29. That the defendants have divers

‘books and papersin their possession, ‘57

by which allthis might be fully under

stood and justly settled, which they refuse

to produce; and that the plaintiffs have
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nmde application to the probate court for| themselves to the profession and the citizens

a re-examination of the account; which

proceeding is still pending; that the plain

tiffs are without any proof from witnesses

competent to testify in a court of common

law, and must therefore rely wholly upon

the oath of the defendants and the produc

tion of papers by them; that the defend

ants were never required by the probate

court to render an account under oath;

and that the extreme paucity and week

ness of the powers of the probate court to

vigorously compel a full and ample discov

ery, and to do complete justice, make it al

most a mockery to go there;—30. That

some of the heirs were infants, and had no

legal guardians appointed to appear for

them, and so had no legal notice. and that

others resided out of the state, and had no

legal notice ;—31. That the other heirs, on

application to them to become parties to

the bill. declined ;—32. And that the de

fendants have conspired together to defraud

the other heirs.

Very much of this bill may be disposed of,

without going at all into the answers, or

proofs, by reference simply to the appro

priate and settled and long and well recog

nized boundaries between the jurisdiction

of courts of probate in this state, and the

court of chancery In England it is un

doubtedly true, to a great extent, that the

subject of the settlement and distribution

of estates is a matter, over which the eccle

siastical courts and the court of chancery

exercise, in some sense, a concurrent juris

diction. And the court of chancery, in Eng

land, have so lightly esteemed the proceed

ings in the ecclesiastical courts, upon this

subject, that they have not hesitated to

take the subject from them, after they have

entered upon it, or even to revise their de

crees, after they have been definitely passed.

1 Story’s Eq. Jur. 513,§ 542, and cases cited

in the notes. This they profess to do. on

account of the lameness of the powers of

the ecclesiastical courts and their inability

to do perfect justice to all concerned to the

sameextent which could be done in a court

of equity. Ib. But the American courts of

equity have not gone to the same extent,

perhaps, in interfering with the settlement

of estates before probate courts. But

they have generally, I think, held the juris

diction to be concurrent. Seymourv.

‘58 ‘Seymour, 4 Johns. Ch. R. 409. Such

seems to have been the view taken by

the plaintiffs’ counsel in the present case.

But the law of this state is undoubtedly dif

ferent.

It has always been held here, that courts

of probate havens much theexclusivejuris

diction of the matters coming properly

within their cognizance, as any other

courts of law. Hence, when the court of

chancery have interfered in the settlement

of estates, it has been merely in aid of the

powers of the court of probate, and where,

from some defect of the adequate means, it

was not in their power to do the same jus

tice, in the same way, which could be done

in a court of equity, and which it seemed

desirable should be done in the particular

case. This is a policy established by along

and uniform course of decisions, upon

grounds which have al“-u.)s approved

at large, and which thereis no necessity and

no sufficient reason now to disregard.

It was clearly the intention of our legis

lature, from the very first. to give the en

tire jurisdiction of settlement of estates to

the probate courts, in the same manner,

and to the same extent, that the jurisdic

tion of other matters of contract, or tort,

inter vfvos, was given to the common law

courts. The contemporaneous and con

stant construction of all statutes passed

upon this subject, for more than seventy

years, and they have been numerous, and,

at different periods, somewhat dissimilar,

concur in the same conclusion. This has

all occurred with the full knowledge, that

thesubject was differently regarded in Eng

land,and,to some extent, also, in the other

American states. And whenever it has be

come necessary to resort to the aid of a

court of chancery in these matters, in this

state, which has been but seldom, indeed,

that court has uniformly,it is believed. dis

claimed any purpose of interfering general

ly, 0 as. in any sense, to exercise supervis

ion over the probate court.

The cases, in which the court of chancery

have, before this,interfered at all in theset

tlement of estates, so far as now occurs to

us, have been confined within the narrow

est iimits, as to the subject matter, as well

as the number of instances. In the case 0:-

unpaid legacies the court of chancery has

always exercised a kind of general concur

rent jurisdiction, as in matters of account.

Howard et ux v. Brown, 11 Vt. 361, and

cases cited. Sparhawk et al. v.

‘Ex’rs of Buell, 9 Vt. 41. In the case ‘59

of Mead et al. v. Heirs of Langdon, de

cided in Washington County in 1334. and

never reported, this court set up and de

creed the payment of legacies, given in a

will never proved in the probate court, but

which had been suppressed by those inter

ested in the estate and administration ob

tained without regard to the will. This

decision went mainly upon the ground, per

haps, of the destruction of the will, and the

consequent difficulty with regard to proper

parties in anyproceeding at law,inasmuch

as the lcgatees were not among the legal

heirs and not in the confidence of the ad

ministrator, so that the parties at law did

not in fact represent the interest of the

plaintiffs in the bill. This, too, was per

haps, mainly the ground of the equitable

interference in the case of Morse et al. v.

Slason,13 Vt. 296. There may be some few

other cases in our reports, which do not

now occur to me; but it is believed all will

be found to go upon the ground merely of

aiding thejurisdiction of the probate court

in those pofnts only, wherein its functions

and powers are inadequateto the purposes

of perfect justice, in the same degree, and

for the same reason, that it interferes in

othercases, where the principal ju risdiction

is in the courts of common law.

It is to be borne in mind, too, in determ

ining how fara court of chancery will inter

fere to aid the jurisdiction of the courts of

probate, that the probate courts aln-mly

have a very extensive chancery jurisdic

tion, by which claims, in some respects of

purely equitable cognizance, may be there
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adjusted. But for the most part that court

has not,by its mode of procedure, such ade

quate means of giving full redress in mat

ters of purely equitable nature, as exist in

the courts of equity. Hence, as a general

thing, no doubt, the court of chancery re

tains its ancillary jurisdiction to the same

extent over matters in the probate courts,

which it has over those in thecommon law

courts.

And now, to apply these general propo

sitions to the subject matter of this bill, it

must be appa rent,that most of it is clearly

and manifestly within the exclusive juris

diction of the probate court. We may in

this way fairly dispose of such parts of the

bill, for the reason, that, if the allegations

do not make out a case for the plaintiff, it

will be in vain to go into the proofs, inas

much as the plaintiffs must prevail, if at

all, secundum allegat et probata.

‘60 ‘In following the abstract, which I

have made of the bill, the seventhpoint

is the first, which seems to contain the least

ground of complaint against the defend

unts,—and that is mere delay. It will not,

I suppose, he expected. that this court will

establish the rule, that the court of chan

cery is to assume the jurisdiction and the

burden of settling all estates, where there

has been unreasonable delay in the probate

court. If this were to become a ground of

equity jurisdiction, it is very much to be

feared, that the entire business of the com

mon law courts would be absorbed by that

court. The eighth seems to us, as we shall

have occasion hereafter to show more at

length, to afford reasons against, rather

than in favor of, the equity interference.

The ninth seems to be ofnoimportance any

way, unless it be to give a fair and contin

uous history of the entire proceedings in

the probate court.

The tenth is certainly no ground, ordi

narily,ofequitablcinterference. Thatsome

of the parties defendants in a judgment,

in a court of law, were infants,and had no

proper guardians appointed, would be, in

most instances, only ground of error, at

most. In some cases audita querela has

been sustained, where, by statute, the

remedy by writ of error was taken away.

But I am not aware, that any general equity

jurisdiction has ever been attempted to be

founded upon any such basis. Since the de

termination ofthis court, giving to the pro

bate courts a qualified and limited power

to revise and set aside their own decrees,

there can be no necessity for the interfer

ence of courts of equity, for any such rea

son as this.

The eleventh ground of complaint in the

bill is one, that has been much insisted up

on in the argument, and seems to have been

much relied upon as a ground of recovery,

from the first. It may therefore merit a

somewhat minute consideration. It seems

to consist of two parts,—1. The defendants

would mot bring the intestate’s books and

papers into court ;—2. The defendants were

not themselves examined upon oath in the

probate court. Whether, indeed, the first

part of this charge is intended to rest main

ly upon the contumacy of the defendants,

or the defect of the powers of the probate

 

risdiction in the court of chancery. The

contumacy of the defendants, however un

reasonable, or persevering, could be of no

importance any way. They should be suit

ably dealt with and taught morecour

tesy. As ‘to the want of power in ‘61

the probate court to compel the pro

duction of books and papers, and to punish

summarily for any contemptuous disregard

of their orders, I could not myself enter

tain the slightest doubt. Ientertain no ap

prehension, that any such doubts would

ever occur to any one. Sittingin the court

of probate, I might, indeed, choose to de

termine all doubtful claims against the ad

ministrator, until the books should be pro

duced, and thus compel their production in

the manner intimated in the statute in re

gard to actions of account and book ac

count. But I could not. I think, heitate, in a

propercase, to take steps to compel the pro

duction of books in theprobate court, by an

express orderto that effect. But it is hard

ly necessary to determine that question,

perhaps, as the other course, of deciding all

disputed claims against the defendant, un

til the books were produced, would be quite

suiiicient for ordinary purposes, in that

court. This same charge is further some

what amplified, in runningthemattersome

what more into detail; but no new prin

ciple is introduced, so far as we can per

ceive. So much of this charge, as rests up

on a mere defect of proof in the probate

court, is again re-asserted in the final sum

ming up of the case, and will there deserve

a separate consideration.

The twelfth, thirteenth and fourteenth

are of thesame character. and will beconsld

ered upon the answerand proofs hereafter.

The fifteenth is merely the charge ofleaving

$500 of property, belonging to the estate, in

the hands of Harry, one of the administra

tors, at the time of the deccase of the intes

tate, and which has not been accounted for

before the probate court. The sixteenth and

seventeenth are of thesame character. The

twentieth is similar. And the twenty first

seems to be nothing more than a claim, that,

at the decease of the intestate, the admin

istrators were indebted to him, and have

omitted to carry that indebtedness into

the accounting before the probate court.

The twenty sixth, in which Hiram is

charged with obtainingfraud ulently a large

allowance against the estate, seems to us

to come under the same category with the

other claims in this class.

This class of claims seems to us to come

within the principles of the decision in the

case of Morse v. Slason. If the administra

tors were owing the estate, at the time of

their appointment, they surely could not

be compelled to put that indebtedness

into their‘joint account, thus making ‘62

each, and the bondsmen ofeach, liable

for the debts of the other, when it might

not yet have been collected; and if not vol

untarily paid by the other, it does not occur

to us. how any legal steps could be taken

by the administrator, who was not the

debtor,to compel payment. Where the ad

ministration is committed to the debtor,

and to him only, and he being of sufficient

ability to pay at any moment, it may be

court, it could have no force to create a ju- , well enough, and is no doubt generally so
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done.to make him debtoron his account to i of the choses in action,is of no importance

the amount of his previousindebtedness to in anycourt.

the estate.

law, by which the administrator is charged

as having received, during the administra

tion, what he might or ought to have re

ceived. And perhaps the powers of the pro

bate court might extend to the adjusting,

and bringing into the joint account such

previous indebtedness. But it is obvious,

that it must be done under very great dis

advantages,—the debtors themselves vir

tually representing the creditor also.

We see no reasonable objection to allow

ing the court of chancery jurisdiction, in

all cases of claims in favor of the adminis

trator. or executor, against the estate, as

well as vice versa. This wasin effect deter

mined. in the case last referred to. There

is reason and propriety in bringing such

claims before some tribunal, where the real

parties in interest can be formally allowed

to appear. And we do not think the allow

ance before the commissioners should stand

in the way of such re-examination upon the

proofs in the case. That was virtually an

allowance, obtained while the defendants

represented both parties, and could not, in

any just sense, be esteemed as possessing the

requisite attributes of ajudgment of acourt

of competent jurisdiction, there being a to

tal want of the appropriate parties, and,

by consequence, a defect of jurisdiction

of the subject matter. These claims must

therefore be examined upon the answers

and proofs, and, if properly sustained, be re

ferred to the masterin the court of chancery.

The eighteenth seems to belong to the

sums class of claims, in principle, as the

twelfth. The nineteenth seems to be a

charge of holding property from the estate

in trust for Cynthia, the intestate’s daugh

ter. and selling the property and putting it

to the use of Hiram. This charge is against

Hiram only. Many of the claims are sep

arate; but this seems to have a farther

‘63 objection. thatit is no claim ‘in favor

of the intestate, but of Cynthia Ferris,

or her heirs, if she have deceased, and should

be pursued by the parties in interest. Nei

ther the allegations, or the proofs, estab

lish any trust in favor of Friend Adams, or

his estate. If this were a loan to Hiram,

or an advancement towards the share of

Cynthia, or her heirs. it may be investigated

and set right in some proper mode and time,

but not here.

The twenty second and twenty third seem

to benothing more, than charges of having

received funds,belonging to theestate, dur

ing the time the defendants were ad minis

trators, which they ought to have ac

counted for and have not. Thisisamatter

wholly within the jurisdiction of the pro

bate court, and their judgment upon the

administration account would be final.

And if that judgment were set aside, it

would still be a matter exclusively within

the jurisdiction of that court, and could

with no propriety be brought into the court

of chancery. The money received of Twitch

ell may be in some sense connected with the

land, out of which it arose, and will be far

ther considered in that connection.

The twenty fourth, so far as it is a charge

of not making an inventory and appraisal

But this is rather a fiction of hate court. and whether done, or not, is of

It is seldom done in the pro

littie importance. The inventory, without

the appraisal, could availiittle; and an ap

praisal could beno more than a remote ap

proximation to the truth. The general

charge of squandering real estate, which

should havebeen held in trust for the other

heirs, is not relied upon.

The twenty fifth seems to be nothing

more, than an attempt to apologize for

some apparent defects in the plaintiffs’ evi

dence, and to heap upon the defendants’

heads some farther particulars of miscon

duct; but it is all included in former

charges, which have been and will be suffi

ciently commented upon. The twenty sev

enth is connected with the twelfth. The

twenty eighth is an attempt to charge the

defendants with an acknowledgment of

trust in writing.

The twenty ninth does not seem to con

tain any new matter, except as showing.

that the plaintiffs have ample redress for

most of the matters, contained in this bill,

in theprohate court, with some farther .im

peachment of the defendants and the court

of probate,—the onefor positive perversity,

and the other for cowardlyshrinking

‘from duty, if not for positive conniv

ance with the defendants. Sufficient

has already been said,to show the opinion

of this court in regard to the propriety of

the court of chancery extending its powers

of guardianship over the probate court,

who might in turn be called upon to recipro

cate the ofiice to us.

This review ofthebill seems to us to have

disposed of everything contained in it, ex

cept theiand, which it is claimed the defend

ants either had no title to. or else held as a

mere trust, or as an advancement. and the

indebtedness existing between the estate

and the defendants at the time of the de

cease of the intestate. It will be necessary,

we think. to examine these claims upon the

pleadings and the proofs.

In regard to the deeds, the bill charges

the matter in almost every imaginable form.

The answers, in effect, deny everything up

on this pofnt. which tends to chargethe de

fendants. Some of thegrounds, upon which

it is claimed, that the defendants are to be

made liable, are clearly not tenabie,—as

that the lands included in these deeds are to

be taken as advancement. It is very cer

tain, I think, that, under the Refised Stat

utes, real estate, to be regarded as an ad

vancement, must be expressed in the deed

to be such, or else to be for love and affec

tion. It is certainly difficult to give the

language there used any other reasonable

interpretation. And it is almost certain,

that the Revised Statutes, upon this sub

ject, were not intended to introduce any new

law. The views put forth in the case of

Newell v. Newell, 13 Vt. 24, by the learned

judge who delivered the opinion of the court.

are in the main, I think, the general opin

ion of the professionin this and most of the

other American states. There maybesome

difference of opinion, how far the English

rule, that a deed, expressed to be for love

and affection, may still be shown by parol

not to have been intended to be an advance

‘64
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ment, obtains here. But all sound lawyers,

I think, now concur in the opinion, that a

deed, expressed to be for a pecuniary con

sideration, cannot be made an advance

ment, by simply showing, that it was in fact

executed upon the consideration of love

and affection. If that were to be admitted

in regard to real estate, it would be plac

ing the proof, in regard to that, upon far

more precarious grounds, than what is re

quired in relation to personal estate,—when

all just reasons evidently require the con

trary. These deeds are all expressed

‘65 to be ‘for a pecuniary consideration,

except the one to Hiram of one hun

dred acres in Panton,dated March 14, 1831,

and recorded after the death of Friend

Adams: and there does not appear to be

any charge in the bill applicable to this

claim. or any claim under this deed; and

if there were. the entire subject of advance

ment is clearly within the jurisdiction of the

probate court, and is now before them, on

appeal.

But to examine the answers in detail ;—

In regard to the Gage lot, the defendants

say, that they werein want of pastureland,

and made their wants known to their fa

ther, and that he made out a deed of this

two hundred acres, worth $2000, and that

they immediately took possession and have

kept possession ever since. They admit,

that they paid nothing forit, deny all trust,

or agreement to receive it as advancement,

and esteem itameregift. Consideringthat

this farm was worth from $2000 to $3000

at the time, that the deed was never ac

knowledged, or recorded, during the life

time of the grantor, and that this and oth

er deeds of a very surprising character,

which were confessedly supposititious,

were, immediately after the decease of the

gantor, spread upon the record, it is calcu

lated to excite some apprehension in regard

to the entire fuiness and faithfulness of the

account given by the defendants of the mode

and manner, as well as the motives, of this

conveyance. The declarations of the de

fendants, in regard to their own standing

in relation to their father’s property, at and

about the time of his decease, certainly go

far to convince any one, that they did not

then claim title to this land. And the con

sideration, that no such pretence was ever

set up, or heard of, until after the death of

Friend Adams, still farther confirms the

belief, that the deeds, put on record at the

death of Friend Adams, were in some sense

false and fabricated. I do not pretend to

have formed any definite opinion, how this

deed was obtained, or how early it existed;

but I entertain no doubt whatever, that

it should be perpetually silenced and buried,

as asource of titlein the defendants. There

is a general aspect about the very account

given of it by the defendants, which is too

ludicrous to be examined,by any one of or

dinary perception of the congruity of things,

with a grave countenanee,-certainly with

outapainful effort to preserve a decent and

becoming gravity!

This claim and that for the house lot

‘66 inVergennes, against Harry ‘Adams,

restuponverysimiiargrounds. Har

ryadmits, in his answer, thathe never paid

any thing for this, and says it was an ab

 

solute, unconditional gift. The excuse,

which he offers for aninducement to his fa

ther to convey theland to him, is certainly

such as is not commonly allowed by men,

who amass large estates, to deprive them of

their possessions, even in favor of their chil

dren. It might be a sufficient reason, why

the fatherwould suffer his son to occupy it

without rent,—but not ordinarily even to

that extent. It seems to us, that Harry

must have obtained this deed in some way

out of the ordinary course, and that his

claim under it is not in good faith.

Theclaim to the benefit of the land levied

upon by the Woodbridge execution is cer

tainly somewhat dubious in favor of the de

fendant Harry, to say theleast. But accord

ing to his answer, he gave nothing for this

execution, except the note to Woodbridge

and the bill of cost to Gage,—both of which

claims have been allowed in his favor

against the estate,if we have not mistaken

the proof in the case. And having himself

treated the property, as belonging to the

-estate, in so unequivocal a manner, and

claiming it as a gift, without any written

evidence, and admitting that nothing was

paid, except this, which it is now shown

was allowed against the estate. we see no

reason. why the land on Snake Moun

tain should not be held as belonging to the

estate,—and also the $100 received of

Twitchell. This claim, of itself, is one, which

it seems to us might well enough be ad

justed in the probate court; but a decree

here will save all doubt, and the plaintiffs

are allowed to take one, according to the

views expressed above.

The only remaining claim, under this

head, is for the fifty acres in Panton, against

Hiram; and this is virtually abandoned in

the argument. There does not seem to be

anyground to sustain this claim, upon the

pleadings and proof.

The allowance before the commissioners

to Hiram, the $1000 note for borrowed mon

ey, which was treated as the credit on the

book, theuse ofthebrick store in Vergennes

and of the Barnum farm, seem to be the

other claims, mainly, which have not been

disposed of by the court, or abandoned in

the argument, or failed wholly to be sus

tained in the proof. The use of the Lovell

house in Vergennes, by Hiram, might possi

bly be included in this samecategory;

‘but the testimony in the case seems ‘67

to render it probable enough, that

Hiram has rendered some kind of equiva

lent for the use of that house; and weshould

not subject any claim to re-examination,

unless we felt entirely dissatisfied with the

disposition before made of it.

I shall not attempt to go much into de

tail, in regard to the proof upon these

pofnts. In regard to the $1000 borrowed,

and for which it was claimed the $1000

note was given, which it was claimed to

set aside wholly upon the ground. that the

same sum was credited on book, it is ob

vious, that the defendants’ answer cannot

be allowed to have any such effect. The

credit, of itself, is sufficient to establish a

claim for $1000 in money, and the note an

other $1000, and both should be allowed,

unless satisfactory evidence, aside from the

answer,can be adduced,to show that they
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were really one and the same thing. The

interlineation of “sheep” should not be al

lowed to defeat the credit, unless the right

to make the alteration is established by

proof alfunde. These rules are very obvi

ous. The intestate did relyupon this note,

and no doubt would equally rely upon a

credit on the defendants’ book, which must

be presumed to have been made with his

concurrence, and certainly will be presumed

to have been for a different thing. Clearly

then, no alteration of the book, which the

parties, for the purposes of the credit, had

constituted the depositary of theirevidence

of debt on the part of the defendants, and

in which both would consequently have

such an in terest, that neither would be jus

titled in altering it, without the consent of

the other, any more than they would a

written contract between them. can avail

the defendants. So, too, in regard to ad

missions, or declarations, of the defendants,

put into the case by the plaintiffs, which

are in some sense responsive to the bill,

and which are favorable to the defend

ants,—they are not beyond the control of

the court, and are not to be received to do

away written contracts, or credits on

book. but, like similar admissions in trials

at common law, are indeed evidence, but

not conclusive. The triers may believe

and act upon so much. as operates against

the defendants, and reject the other por

tions.

It is. indeed, questionable, whether, when

the plaintiffs’ claim rests upon a written

contract, or admission, and the defendant

is called upon, in the bill to admit, or deny,

its existence, and does admit it,

‘68 ‘which makes afull case for the plain

tiff, the defendant can go farther, and

show, that it is not now of binding obli

gation upon him. The opinion of Chancel

lor KENT,il-i Hart v.Ten Eyck.2 Johns.Ch.

R. 62, restricts the rule, as to the defend

ant’s right to discharge himself, when he is

only charged by his admission in the an

swer, to the very same sentence, and to the

same transaction. This case was, indeed.

reversed in the court of error upon this

point, as stated in a note to Woodcock v.

Bennet, 1 Cow. 744, where the rule is laid

down, which is substantially followed in

the later cases in that state, that whatever

is fairly a reply to the general scope of the

claim set up in the bill, whether in the stat

ing or charging part, and whether by way

of denial, or excuse, or avofdance, is to be

treated as evidence for the defendant.

This is far more rational, andjust, and easy

of application,than the restricted rules con

tained in the case of Hart v.Ten Eyck: but

I am not sure, that it is yet fully estab

lished.

All writers and all the cases state the rule

upon this subject alike, to wit, that what

is responsive to the bill is evidence for the

defendant, and what is not responsive is

not. But in applying the rule there is al

most infinite diversity. But I think this

may be considered as settled, that where

the plaintiff’s claim, as set forth in the bill,

rests upon a written contract and the right

of action is not barred by lapse of time, the

admission of the contract and the allega

tion of payment, or of any other matter

merely in discharge, are to be treated as

distinct, and the latter must be proved,

in order to avail the defendant; but on the

other hand, if the claim of the plaintiff rests

wholly in oral proof, and the answer of the

defendant isinvoked, to make out theplain

tiff’s case, the defendant may admit such a

contract, and allege that it was in its in

Iception inoperative, or that it has been

subsequently paid, or released, and the

whole answer, upon both points, is to be

regarded as evidence; although many, per

haps a majority, of the cases contradict

this latter proposition, and most of the ele

mentary books say, that the matter of

avoidance, in order to be evidence, must be

contained in the “same sentence.” 2 Dan

iel’s Ch. Pract. 1426. Bidgeway v. Darwin,

7 Ves.404, and note by Mr. Sumner. Thomp

son v.Lambe, 1b.5%7. Thesame rule is ad

hered to in Robinson v. Scotney, 19 Ves.

582; but the party was there relieved, by

being permitted to put his answer in a dif

ferent form,—just as if the form of

the allega‘tion should make any dif- ‘69

ference! The reporter’s note to this

caseseems to me to hint at the true ground

of limiting the responsiveness of the de

fendant’s answer. He says, “Charge by

admission dischar d only by showing the

application imme late on the receipt of the

money, as one transaction, not by distinct,

independent items on the other side of the

account.”

The old rule, which dates as far back as

Kirkpatrick v. Love, 2 Ambl. 589, that if

the discharge was in the same sentence

with the admission, it would avail the de

fendant, otherwise not, seems now almost

wholly abandoned, as resting in no sound

reason. Lord H-.IRDwlCKl-:, in Talbot v.

Rutlege, 4 Bro. C. R. 74, very boldly con

demns the chancery rule in toto, and ap

proves the rule at common law. as stated

above, whlchis obviously the only sensible

one. And I understand Chancellor Kl-:.vr,in

Hart v. Ten Eyck, to contend for a distinc

tion,in regard totheeffect of the testimony

of a defendant in chancery, whether it is

contained in the answer, or is given be

fore the master ;—p. 88. Tiicre may be

something in this distinction. but 1 find it

no where else alluded to, and I confess my

self unable to comprehend its force.

I think the rule, which obtains at law,

that the wholeadmission,with all its qual

ifieations, whether of avofdance, or dis

charge, shall be received and considered as

evidence, although you are not of course

bound equally to believe all parts of it,but

may charge the party upon his admission,

and refuse to believe what he says in his

excuse, and which is so decidedly approved

by Lord HARUwIGKE, in Talbot v. liutlege,

and by Lord EltFlKfl\-E, in Ormond v. l-lutch

inson, 13 Ves. 54, is the only sensible rule-

and the onethecourts of equity will finally

be compelled to adopt. It is the one virtu

ally adopted in the state of New York. but

not fully, I admit, in the English chancery.

It is the rule as to reading an answer, in

one case, as evidence in another case, either

at law, or in equity,—with this qualifica

tion, that by reading one part of an an

swer you open the door to the other party

to read the whole; but the effect is still an
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open question to the triers,—and always ! to finish the particular subject, and to pro

applies to an answer to a bill of discovery

merely; and Chancellor KENT, in Hart v.

Ten Eyck,seems to think therule,forwhich

he contends in equity, to be similar to the

one at law, wherein the party is entitled to

have all, that he said at the same

‘70 time given in evidence. But ‘the rule

for which he contendsis,that he must

not only sayit at the same time,but in the

same sentence, and it must have reference

to the identical transaction.

This rule must, to be consistent. either

stop at the very point where the defendant

makes himself chargeable, or it must ad

mitall that is said in regard to that partic

ular indebtedness. Whether the party dis

charges himself in the same sentence, or

after the intervention of a period and a

capital letter, is of no importance to the

rule of pleading, or evidence. And wheth

er the payment was the same day, or the

next, or the next week, or month, or year,

is of no possible import whatever. The

only inqulryis, whether the receipt and the

payment are stated in the answer as part

and parcel of the same transaction, and

whether the real admission, intended to

be made. and the only one that was or

would have been made, was the compound

result of both receipt and payment. I can

readily conceive a case, where the matter

offered in discharge is so remote, that it

should not be esteemed, perhaps, a quali

fication of the admission, but ordinarily,

I apprehend, it should be so esteemed, and

whenever good sense and sound reason

prevail, will be so esteemed. It is certainly

so at law. There is no reason to doubt,

that it was equally so in trials in the civil

law. But, for some reason, the court of

chancery has seen fit to engraft a still far

ther refinement upon the old rule.

This has sprung, I believe. from viewing

the answer as a mere plea. and nothing

more. But it is reallya mattcrof evidence,

so far as it is fairly an answer to the bill.

If the bill, in order to be good against a

demurrer, must allege not only the receipt

of the money, but that the defendant still

retains it in his hands, I do not well see,

why the reply to the former is more re

sponsive to the bill, than the latter. And

cecd to state anything with reference to it.

Otherwise the party might obtain an ad

vantage. stopping the evidence just at the

qualification. But that does not apply to

distinct matter.” But this rule could have

no such application. as to enablethedefend

ant to defeat a written contract by his own

testimony; for that is, in no just sense, a

qualification of his admission, and that is

the true limit. perhaps. This claim will

therefore be referred to the master, so far

as it has not already been allowed in the

probate court,—which is, I understand.the

note of $1000 against Hiram, the credit hav

i$n‘_gubeen allowed at $1000, and the sheep at

As it regards the allowance before the

commissioners in favor of Hiram, it will

be set aside by the court of chancery. and

the whole matter of Hirarn’s indebtedness

referred to a master. This determination

is made upon the ground, that the mat or

has never been properly adjudicated, where

all parties in interest could appear and be

heard,—the debtor and creditor being in

fact represented by the same person,—and

upon the farther consideration, that this

court are fully satisfied, that no such sum

was due to Hiram. We are satisfied of this

from the fact,that the intestate was aman

of great pecuniary means, and Hiram of

comparatively none at all ; that in Hiram’s

business. and with his means, he would be

far more likely to borrow money, than to

lend,especially of his father. Thefact, too,

that inJuly,1837,he gave to Friend Adams

his note for $1130.50, for other notes which

he then took up, and for doing which it is

impossible to conjecture any reason, while

he held all this bundle of notes against

Friend Adams, which have since been al

lowed by the commissioners, running back

to 1831, which, if the allowance is fair, he

must then have held, induces us to believe,

there must have been some mistake in the

matter, and therefore to subject it to far

ther investigation.

The rent of the Barnum farm, before

the death of Friend Adams, ‘will be ‘72

referred to the master, both as to

Harry and Hiram. It is possible thefather

might have intended they should occupy

if a simple denial, that the defendant still ’ this farm without rent, but it does not ap

detains the money, would be considered - pear probable to us. The master can de

evasive, as it most undoubtedly would be. termine. The defendants will have the full

and the defendant be required to answerg benefit of their own testimonyin regard to

farther, and set forth when and where and

to whom he paid it, I do not, I confcs,

well comprehend, how the answer, which

the defendant is compelled to give, is to be

regarded as not responsive to the bill.

But the rule in the court of chancery is

no doubt somewhat more limited, at pres

ent,than this. The language of Lord Ens

KINE, in Ormond v. Hutchinson. seems to

indicate an approach to this rea

‘71 ‘sonable extension. “He (plf.) can

not,reading the answer as to the con

tract and consideration, stop at the end of

a sentence. but must proceed to the end of

the immediate subject, to which the defend

ant is answering; as at law awitness can

not be stopped when the party, wishing to

elicit from him particular facts, finds it con

venient to stop him, but must be allowed

that; and if, notwithstanding that, the

master believes they formed unreasonable

expectations as to the purposes of Friend

Adams.he will make them chargeable with

the use of the farm. The same, also, as to

the brick store. It seems to me more prob

able, that this might have been intended to

be rent free, in consideration of assistance

rendered by the defendants to Friend

Adams, and of some advantage he might

derive from his sons being in the store;—

but of this I am not satisfied,—the report

of the master will determine.

This disposes, we think. of all of thatpor

tion of the bill, upon which it seems to us

the plaintiffs can prevail. It has cost great

labor and expense to bring the matter to

trial. and to examine and decide it. Be

yond the mere apology for our own wan

22 vr. 28



72 (Chittenden Co."ERMONT REPORTS.

derings in the case, we are not disposed to

complain of the countless mass of irrelevant

matter. with which this case is surrounded.

The decree, which the orators obtain, is of

sufficient importance tojustify the proceed

ing; and the natureof thecase lssuch,that

it was, no doubt, difficult to know in ad

vance precisely how to frame the bill,which

accounts for the manner in which the bill

is drawn; and the plaintiffs will recover

costs upon those portions of the bill and

evidence, where they have prevailed, and

pay costs where they have failed.

The decree of the chancellor is reversed,

and the case remanded to the court of chan

cery. with directions to that court to en

ter up adecree for the plaintffs, perpetually

enjoining the defendants from setting up

any title in law or equity, to the Gage lot,

and requiring them to inventory the same

as part of the estate of Friend Adams, and

to render an account of all rents and prof

its ol the same before the deccase of Friend

Adams, before one of the masters of the

court. The same as to the Snake Moun

tain land, upon which the Woodbridge ex

ecution was levied, and the $100 received of

Twitchell, and the house and lot in Ver

gennes.—except that for this the defendant

is not required to pay rent. And the claim

for the $500, for that portion sold to Hill &

Hapgood, will be referred to a mas

'73 ‘tor to state the sum due, and the

orators will have a decree for the

same;—and also the claim for the use of

the brick store, if anything is reasonably

due to the estate forthe use ofthe same, un

der the circumstances. The allowance by

the commissioners in favor of Hiram is to

be perpetually enjofned from being used by

him,eitherin law,orequity; and the whole

matter of indebtedness between him and

theestate,including theuse of that portion

of the Barnum farm occupied by him until

the decease of Friend Adams, is to be re

ferred to a master to state the sum due. It

shall also be referred to a master, to state

how much is due from Harry, if any thing,

for the use of a portion of the Barnum

farm.

Whatever sums are found due from the

defendants, they shall be required to charge

themselves with in their administration ac

count before the probate court, and sums

found their due shall be credited to them in

that account.

'74 *COUNTY OF CHITTENDEN.

DECEMBER TEmM, 1849.

Pi¢lc_sfQ;_.\"r:

Hos. STEPHEN ROYCE,

(Jams JcooE.

Hox. MILO L. BENNETT,

HoN. DANIEL KELLOGG,

Hos. HILAND HALL,

AssisTA.vT J uDGI.:s.

STATE v. PHILIP Smrrs.

(Chttienden, Dec. Term, 1849.)

U n the trial of an indictment. in several counts,

or violations of the license law by the sale of

spirituous liquors. it is not error in the county

court to permit the prosecutor, after having giv

en evidence tending to prove as many distinct

breaches of the law by the respondent, within

the time covered by the indictment, as there are

counts in the indictment, to proceed and prove

other sales within the same period of time.

The putting the rosecutorto his election for what

offences he wil proceei, in cases of this kind, is

matter of practice, and should rest in the sound

discretion of the county court; and the most,

which the respondent can claim, is that the elec

tion should be made before he is called upon for

his defence.i

A conviction, upon an indictment for a breach of

the license law, will be. primn. furle, a bar to

a second indictment for a similar offence by the

respondent previously committed. BE.\-.\-I:TT, J.

The license law of this state, enacted in 1846, is not

unconstitutional.f

‘Indictment. in three counts, for ‘75

breaches of the license law of this

state. enacted in 1846. Plea, not guilty, and

trial by jury, March TerIn,1848,—B|:x-.\-l-:T1-,

J., presiding. On trial the prosecutorgave

evidence tending to prove three distinct

sales of spirituous liquors by the respond

ent, without license, between the first day

of May,1847,and the day of presenting this

bill, and then offered evidence to prove oth

er sales within the same period of time,—to

which the respondent objected, claiming

that the prosecutor. by his evidence, had

elected, for what sales he would proceed;

but the court overruled the objection. and

allowed the prosecutor to give evidence

tending to prove sales exceeding in number

the counts in theindictment. The respond

ent requested the court to charge the jury,

that the statute, upon which this indict

ment was founded, was unconstitutional;

but the court instructed the jury. that the

statute was valid; and the jury returned a

verdict, that the respondent was guilty up

on the first two counts of the indictment,

and that he was not guilty upon thethird.

Exceptions by respondent.

L. E. Chittenden and C. D. Kasson for re

spondent.

H. Adams, state’s attorney.

The opinion of the court was delivered by

ll sNssTT, J. This is an indictment against

the respondent foraviolation of the license

laws, in three counts; and the only ques

tion argued is, was it error in the county

court to permit the government, after hav

ing given evidence tending to prove a sale

at three different times, to prove a sale at

any other time? We think not. It might

have been the case, and probablywas, that

i Where separate public offenses charged against

the same person are misdemeanors of a kindred

character, they may be {glued in separate counts

in one information, to followed by one trial

for all. The law only requires, in such case, that

after the state has introduced its proof election

shall be made as to which particular transaction

the state will rely on for a conviction. State

v. Skinner, (Kan.) 8 Pac. Re . 420. Upon a crim

inal trial, where the state as offered evidence

tending to rove several distinct and substantive

offenses, it Is the duty of the court, upon the mo

tion of the defendant, to require the prosecutor,

before the defendant is put upon his defense, to

elect upon which partlcular transaction he will re

l for conviction. State v. Crimmins, (Kan.) 2 Pac.

p. 574.

iSee Bancroft et al. v. Dumas, 21 Vt. 4.36.
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the attorney for the government had failed,

in the first instance, to makeouta fairprima

facfe case upon all the counts in the indict

ment, if upon any,—especially as, in the end,

aconviction was had only upon two of the

counts: and this supposition is consistent

with the bill of exceptions, which stated.

that after having given evidence tending

to prove, &c.

It was claimed, that the government had

made their election, for what sales they

would proceed,the moment they had

‘76 introduced any “evidence, tending to

prove three distinct sales, and that

they could not abandon them and go for

other sales; and, if permitted so to do by

the court below, that it was error. But we

think, that this doctrine of putting the pros

ecutor to his election is matter of practice,

and should rest in the sound discretion of

the court below. It is said by ALDERsox,

J., in Wrigglesworth’s Case,“that it is not

usual to put the prosecutor to his election

immediately upon the case being opened;

and semble, that the reason for putting a

prosecutor to his election being that the

prisoner may not have his attention divided

between two charges, the election ought to

be made not merely before the case goes to

the jury, as it is sometimes laid down, but

before the prisoner is called upon for his de

fense, at thelatest.” See Roscoe’s Crim. Ev.

p. 203. Wethink there is much good sense in

the views expressed by Justice ALDERsoN.

and that all thata prisoner can claim from

this doctrine ofeiection, underasound exer

cise of the discretion of the court, especially

in a case of this kind, is, that it should be

made before the prisoner is called on for his

defence. We all know, who areconversant

with trials for a violation of the license

laws, that in pofnt of fact the prosecutor

is often compelled to go to trial, without

being in full possession of his proofs. If in

such cases the prosecutor was required to

make his election from the first, it would

indeed be a hardship upon him, and more

than the prisoner should require. If the

prosecutor is required to make his election,

beforethecausegoes to the jury, and before

the respondent is called upon for his de

fence, it should satisfy all that can be just

ly claimed.

It is said in argument, that if the course

of trial adopted by the county court is sus

tained, the respondent may be convicted

for an offence, for which he was not indicted.

This may be so; and it does not follow,

that it might not have been so, if a convic

tion had been had for any of the sales, which

the prosecutor first attempted to prove.

We have no means of knowing, which were

the precise sales proved before the grand

jury, and upon which the indictment was

found.

It has also been said, that it was error in

the county court to permit the prosecutor

to attempt to prove more than three dis

tinct sales, because, upon conviction, the

record could not be pleaded in bar to an in

dictment for a sale prior to the find

‘77 ing of the present ‘bill. But we are

inclined to think, that a conviction in

this case should be a prima faciebarto any

second indictment for any prior sale. And

we are especially Inclined to think, itshould

be so held, since this court have decided,

that it was not essential, that the names

of the persons, to whom the sale was made,

should be stated in the indictment. It has

been sometimes said, that to make out a

bar arising from a prior conviction, the

prisoner must not only produce the record,

but also substantive testimony, that the

offence is the same as that for which a

conviction had been had. Though doubt

less, in a plea in bar, it is necessary that

there should be an averment as to the

identity of the offence, yet that may, as

matter ofevidence, appear directly from the

record; and if it does not so appear, it may

be averred, and be proved by parol. And in

a case like the present we think the identity

of the offence should beintended, and that. if

the offence were not the same, the showing

should come from the prosecutor, upon a

proper replication. If this be not so, I ap

prehend an indictment, omitting the name

of the person, to whom the sale was made,

and not averring, that he was unknown,

should have been held bad for uncertainty.

There is nothing in thecase of State v. Ains

worth, 11 Vt. 91, which is at variance with

the idea,that the record in this case should

fie held sufficient to make out a prima Iacie

ar.

The constitutional question in relation

to the license laws, saved by this bill of

exceptions, having been decided in a pre

vious case, and being now waived, we need

take no time with it. It is sufficient, that

it has been settled.

We think, then,that if this court has power

to revisethe decision of the county court,

of which I have much doubt,—that court

exercised their discretion soundly, and that

the respondent has no just ground of com

plaint, and that much less is there any error

in their proceedings.

The result is, that the respondent take

nothing by his exceptions, and this court

will pass sentence.

‘SAMUEL S. SKINNER v. NATHANIEL ‘78

A. TUCKER.

(CMttc11den, Dec. Term, 1849.)

A deposition, properly taken to be used upon the

trial of a case before a justice of the peace, may

beopeued by him on any day before it is to be

used, as well as in open court on the day of trial.

If a deposition be properly taken, ex parte, to be

used upon the trial of an action of book account

before a justice of the peace, and be properly

opened, and the case pass by appeal to the coun

ty court, and be there referred to an auditor, the

deposition may be used upon the hearing before

the auditor, notwithstanding it was not in fact

used before the justice of the peace, and has nev

er been filed in the office of the clerk of the coun

ty court, and the party taking it has refused to

the adverse party any access to it, or any knowl

edge of its contents.

An ea: pa/rte deposition, taken 10 be used before

referees acting under a rule from the county

court, may be received in evidence by the refer

ees, without having been previously flied with

the clerk. Anon., Orange Co.. 1347, cited by

HALL, J.

Book account. Judgment to account was

rendered, and an auditor was appointed,

upon whose report judgment was rendered

by the county court, SeptemberTerm, 1848.

—BENlzi€-i-T, J ., presiding,—in favor of the
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defendant. The only questions made in the

case were upon the admission, by the au

ditor, of u deposition.in reference to which

the facts were reported as follows. The

deposition was taken by the defendant. ex

parte, on the twenty third day of Febru

ary, 1848. and certified in due form, to be

used upon the trial of this suit before the

justice of the peace. before whom it was

commenced, on the twenty fifth day of Feb

ruary, 1848, to which day the trial then

stood continued. On that day the suit was

again continued by the magistrate to the

third day of March, 1848, and it was then

again continued from time to time, and

finally passed to the county court by ap

peal. The deposition was opened by the

justiceof the peace on the first day of March,

1848. the adverse party not being present.

or consenting thereto, and was delivered

to the defendant’s attorney, and was not

used upon the trial before the justice, nor

was it ever placed on file in the office of the

clerk of the county court; and it appeared,

that the defendant’s attorney had refused,

upon application, to allow the plaintiff,

or his attorney, to see it. To the decis

ion of the county court the plaintiff ex

cepted.

‘79 ‘W. W. Peck, for plaintiff, insisted,

that the deposition, not having been

taken with notice, nor filed with the coun

tyclerk,aceordingto the Rev. St.. chap. 31,

sec. 11, was inadmissible as evidence before

the auditor.

Smalley & Phelps, for defendants, cited

Walsh et al. v. Pierce, 12 Vt. 130; Starks

boro’ v. Hinesburgh, 15 Vt. 200: Rev.St., c.

81. § 11; and Lord v. Bishop, 16 Vt. 110.

The opinion of the court was delivered by

HALL. J . It is insisted in behalf of the

plaintiff, that the deposition was inadmis

sible, because it was not duly opened, and

also because it was not filed with the clerk

of the court for thirty days before the trial.

We do not think that either ofthe objec

tions should prevail.

There is no statute provision in regard

to the opening of depositions taken to be

used before justices. They ought doubt

less to be opened by the justice, but as the

opening of them is in its character a minis

terial act, it maybe done on any day before

the deposition is to be used, as well as in

open court on the day of trial.

The deposition. having been properly

taken and opened, became legal evidence

in the suit, and would, we think, continue

such evidence, wherever the suit was car

ried, until its final determination; unless,

indeed, the right to use the deposition be

came suspended by the removal of the rea

son, which justified the taking of it.

It was not necessary to file the deposition

with the clerk. Thestatuterequiring depo

sitions to be thus filed for thirty days before

the session of the court, in which they are

to be used, has, we believe, been uniformly

understood to apply only to depositions

taken to be used on trials in the supreme

and county courts. The statute contem

plates, that depositions may be taken to be

used beforejustices of the peace and boards

of auditors and referees, as well as before the

county and supreme courts, as appears by

the form prescribed for certifying them ; and

when thus taken, they are not requred to be

filed. At the March Terin of the supreme

court in Orange county, in 1847, it was held,

in acase not reported, that ane.rpartedep

osition, taken to be used before a. board of

referees acting under a rule from thecounty

court, was properly received in

‘evidence by the referees, without ha v- ‘80

in: been previously filed wth the clerk.

This decision was in conformity with the

language of the statute, as well as with

the long established practice under it.

The deposition in this case having been

properly taken to beused before the justice,

and properly opened by him, was, we think,

legally admissible in evidence before the

auditor. without having been filed with

the clerk: and the judgment of the county

court is therefore affirmed.

Fnr:naruc FuLLER v. WlLLIAM P. Buioos.

(Chtltenden, Dec. Term, 1549.)

In a suit brought by a deputy collector a ainst the

collector of customs for the district of ermont,

to recover payment for his services as deput

collector, it was held competent for the plainti

to prove, that it was the uniform course of busi

ness with the government at Washington to

keep no account with the deputy collectors, hut

to charge all sums, collected for duties in any

one district, to the collector, and for the collector

togmy the deputy collectors for their services,

an charge, in his accountwith the government,

the sums of money so paid, in connection with

evidence, that the services were performed at

the request of the defendant, and of subsequent

repeated promises, on the part of the defendant,

to pay for the services so performed, for the pur

pose of establishing the fact, that the services

were rendered in consideration of an express un

dertaking on the part of the defendant, to be

responsible to the plaintiff therefor.

And although the government do not allow the

c0lleci.or’s account for money paid for the serv

ices of a de uty collector, unless the account is

accompanied’ by a voucher, duly executed and

sworn to by the deputy, showing that the money

has been in fact paid to him, yet it is not neces

sary, in order to entitle the deputy to recover

from the collector for his services. that he should

first furnish him with such voucher. It is suf

ficient, if he offer to furnish the voucher, when

ever he is paid the money.

If the jury, in such case, find the fact, from com

pctent evidence, that it was the understanding

of both parties, at the time the request was made

and the service rendered, that the defendant

should be personally responsible to the plaintiff

therefor, the plaintiff will be entitled to recover.

A declaration, in such case, which alleges, that the

defendant was indebted to the plaintiff for work

and labor, &|c., before that time done and per

formed by the plaintiff in and about the business

of the defendant, at his request. as deputy col

lector and inspector of the customs, the defend

ant being collector of the customs, and that be

ing so indebted. the defendant, in consideration

thereof, afterwards promised to pay, is suflicient

upon motion in arrest of judgment.

‘Assumpsit;. The plaintiff declared

against the defendant, in the first

countin his declaration, as follows ;—“ For

that whereas heretofore, to wit,on the first

day of August, 1841. at Burlington afore

said, the defendant was indebted to the

plaintiff in the sum of one hundred dollars

for work and labor and services, care, skill

and diligence, before that time done and

‘81
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performed and bestowed by the plaintiff

in and about the business of the defendant,

at his re uest, as deputy collector and in

spector 0 the customs, who then and for a

long time before and since was collector of

the customs for the district of Vermont;

and being solndebted, he, the defendant, in

consideration thereof, afterwards, to wit,

on the day and year last aforesaid, at Bur

lington aforesaid, undertook and faithfully

promised the plaintiff to pay him said sum

of money, when he, the defendant, should be

thereunto afterwards requested.” There

was also a count for money had and re

ceived. Plea, the general issue, and trial by

jury,November Adjourned Term, 1846. On

trial the plaintiff gave evidence tending to

prove, that he was appointed a deputy col

lector and inspector, while A. W. Hyde was

collector for the district of Vermont, and

that soon after the defendant was ap

pointed collector in 1841, he informed the

plaintiff, that he might continue to act as

deputy collector, and discharge the duties

of that office, until the defendant should

give him notice to the contrary, and that

the plaintiff did continue to discharge such

duties for two months thereafter, before

any notice to discontinue was given to him.

The plaintiff also offered to prove, that it

has always been the uniform course of busi

ness with the government at Washington

to keep no account with the deputy col“

lectors, but to charge all sums,collected for

duties in any one district, to the collector,

and for the collector to pay the deputy col

lectors for their services, and charge, in his

account with the government,for the sums

of money so paid ;—to which testimony the

defendant objected ; butit was admitted by

the court. The laintiff also gave in evi

dence a letter, a dresed to him by the de

fendant under date of July 10,1841, in which

the defendant promised to settle the plain

tiffs account and pay him the balance. The

plaintiff also gave evidence tending to

prove that in the latter part of.Tuly or first

of August, 1841, he left his account against

the defendant with D. A. Smalley for col

lection, the plaintiff then claiming

‘82 $90, that being ‘the compensation

allowed him, as deputy collector, for

one quarter; that Smailcy soon afterwards

called upon the defendant for asettlement of

the demand, and the defendant expressed

a willingness to pay $60. and said that one

Elkins, who had served as deputy collector

for one month of the quarter, was entitled

to the residue; that Smalley soon after

wards informed the plaintiff what the de

fendant said in reference to it, and the plain

tiff then authorized Smalley to receive the

$60 in full discharge of the demand, and de

livered to Smalley an unexecuted voucher,

in the form usually given to the collector

by the deputy; that Smalley soon after

wards informed the defendant, that he was

authorized to accept the $60 in full discharge

of the demand, and the defendant then

promised, that he would payit; that in sev

eral conversations with Smalley thereafter

the defendant promised to pay the demand,

making no objections or conditions what

ever; and that the affair continued in this

condition, without payment, until after

the defendant had left the offfice of collector,

and had settled his accouiit with the gov

ernment; and that then the defendant, upon

being again called upon, said that he should

not pay the $60, because he had settled his

account with the government, and noth

ing had been allowed to him for this claim,

and that he was not personally responsible

to the plaintiff. It appeared, that the de

fendant had not in fact received any thing

from government on account of this claim.

not havingcharged the claim in his account.

It also appeared, that at a previous trial

of this suit the defendant had admitted,

that until his settlement with government,

he had funds,in his hands,belonging to the

government, more than sufficient to pay

this claim, and that he insisted, that he

should have paid the claim, if the plaintiff

had furnished him with a voucher, so a-sto

have enabled him to chargeitin his account.

It appeared in evidence,-that the deputy

collectors are nominated, or recommended,

by the collector, and that the nomination

is approved by the Secretary of the Treas

ury of the United States, and that the rate

of compensation, to be paid to the deputy

collectors, is also fixed by the government,

upon the representation of the collector,

and that the collector has no power to re

move a deputy collector, unless such re

moval is approved by the Secretary of the

Treasury. It also appeared, that noth

ing is allowed to the collector, in his ac

count with the government,for pay

ment to a deputy col‘lector unless the ‘83

account is accompanied by a voucher

from the deputy, verified by oath, acknowl

edging the receipt of the money.

The defendant gave evidence tending to

prove, that in many instances he had ob

tained from his deputies a receipt and affi

davit, showing that they were paid their

salary, in advance of its being paid, so as

to enable the defendant to charge it in his

account and send on the proper voucher,

and that the future settlement was then a

matter of confidence between him and his

deputies, and that this practice was some

what common with him. The defendant

also read in evidence, by consent of the

plaintiff, a letter from the Secretary of the

Treasury to Smalley, dated January 19,

1844, in which it was stated, that the re

moval of the plaintiff, by the defendant,

from his office of deputy inspector. was ap

proved May 25, 1841, and that no charge had

been made in the defendant’s account for

any payment to the plaintiff. Thecourtin

structed the jury, that, to enable the plain

tiff to recover, it was not indispensable, that

he should prove an express contract on the

part of the defendant to be personally re

sponsible for the plaintiff’s wages as dep

uty inspector: but if they found, from the

uniform course of business at Washington

relative to this subject,with which it might

well be supposed the parties to this suit

were well acquainted, and from the subse

quent promises of the defendant, as con

tained in his letter, and as testified to by

Smalley, to pay the plaintiffs claim, that

the services now sued for were performed

by the plaintiff at the request of the defend

ant, under an expectation, that he was to

look to the defendant personally for his

pay, and that the defendant, on his part,
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at the same time, expected to be person

ally responsible, that this created such a

privity between them, as to render the de

fendant personally responsible;—and that

the uniform course of business at Washing

ton and the afterpromises of the defendant

to pay the claim were only to be used as

evidence, tending to prove how these par

ties originally understood it; and that in

this pofnt of view this was competent evi

dence;—and that unless they found, from

the wholeevidence bearing upon this point,

that such was the understanding of the

parties, they should return their verdict,

for the defendant. Thecourt also instruct

ed the jury, that it was not necessary.

that the plaintiffshould have executed

‘84 and tendered to the defendant a ‘re

lease. or receipt in full,for the money,

before he had a right to call on the defend

ant for payment, if they found the defend

ant personally liable; and that, in this

case, the fact, that the plaintiff had never

tendered to the defendant such receipt,

would not preclude the plaintiff from recov

ering, however it might be, if the defendant

had tendered payment, and the plaintiff

had then refused to execute the proper

voucher. The jury returned a verdict for

the plaintiff, for the -$60, and the interest.

Exceptions by defendant. After verdict,

the defendant moved that judgment be ar

rested for the insufficiency of the declara

tion, which motion was overruled by the

court; to which decision the defendant also

excepted.

W. P. Briggs and L. Underwood for de

fendant.

There is nothing in the case, tending to

show,thnt the defendant assumed any per

sonal responsibility to the plaintiff, orthat

the plaintiff performed the duties of his of

fice, relying upon the responsibility of the

defendant. The plaintiff understood, that

he was an officer of the government, and

that in performing his duties he acted as

deputy collector, and not as the mere serv

ant of the defendant. He did not enter upon

the duties of his office at the request of the

defendant; for he was a deputy. when the

defendant received his appofntment, and

was so, without regard to the inclination

of the defendant. until he was removed by

the Secretary of the Treasury. This ex

-cludem the presumptionof credit being given

to the defendant personally. When a gov

ernment officer acts within the scope of his

authority, he is not personally responsible

for any contract made forthe benefit ofthe

government. Theob. on Pr. &Agent320. Ex

parte Hartop, 12 Ves. 352. Owen v. Gooch,

2 Esp. R. 567. Mat-beathv.1-laldimand, 1T.

R. 172. Bowenv.Morris,2Taunt.374. Allen

v. Waldegrave,8 Taunt.566, [4 E. (--.L.280.]

I-Iodgson v. Dexter. 1 Cranch 345. Walker

v. Swartwout et al., 12 Johns. 4-14. Shef

field v.Watson.3Caine 69. Oineyv.Wlckes.

18 Johns. 123. Bainbridge v. Downe.6Mass.

253. 10 Mass. 350. The evidence objected

to by the defendant, in relation to the cus

tom of doing business with the govern

ment, should have been excluded. The re

lation of collector and deputycollect

‘85 or, and their lia‘bility, is established

by law, and the custom established

by government can have no tendency to

make the defendant personally responsible.

Nothing short of an express contract could

make the defendant liable, nor would he be

liable even then, if the contract was in

the line of his duty as collector, and was

made for the benefit of the government,

and that was known to the plaintiff. The

presumption is, that an officer, acting in

the line of his duty, contracts as agent,

and is not personally responsible. Rath

bon v. Budlong, 15 Johns. 1. Mann v.

Chandler. 9 Mass. 1 T. R. 172. 1

(-ranch 345. 12 Johns. 444. King v. Butler,

15 Johns. 281. Olney v. Wickes, 18 Johns.

1:32. Tracy v. Swartwout, 10 Pet. 95. El

liott v. Swartwout, 10 Pet. 153. 3 Mason

-H6. The government would not have jus

tified the defendants in paying the plaintiff

his salary, without a voucher, that he had

performed his services. This the case shows

was the custom at Washington, which the

plaintiff was as much bound to know as

the defendant. The declaration is insuffi

cient. It alleges, that theservices were per

formed by the plaintiff, as deputy collector

under the defendant, who was collector,

and does not allege aprior request or prom

lse to pay.

Smalley & Phelps for plaintiff.

In contracts made by agents the liability

of the agent depends upon the character of

the contract. It is a question of intention.

Fox v. Drake. 8Cow. 191. Roberts v. Button

et al.,14 Vt. 195. Hinsdale v. Partridge, Ib.

547. And this ruleextends as well to agents

of the government. as to agents of individu

als. 2Kent633. Gill v. Brown, 12Johns.388.

Rathbon v. Budlong,15 Johns.1. Sheffield

v. Watson, 3 Caine 69. Osborne v. Kerr,

12 Wend. 179. ()lney v. Wickes, 18 Johns.

122. Perry v. Hyde, 10 Conn. 329. Mac

beath v. Haldimand, 1 T. R. 172. 1 T. R.

674. Rice v. Chute, 1 East 582. lb. 583, n.

Prosser v. Allen, 1 N. Gow 117, [5 E. 0., L.

889.] Undertheclrcumstances,withoutany

other contract than the mere employment

of the plaintiff as deputy, the law would

imply a promise to pay the plaintiff. The

plaintiff was entitled to a verdict upon the

count for money had and received. When -

a person has money of the debtor in

his ‘hands, out of which he has au

thority from the debtor to pay acred

itor, and thereupon promises the creditor to

pay him, the action for money had and

received will lie against him in favor of the

creditor. Sutton v. Burnett. 1 Aik. 197.

Cheeny et al. v. Clark, 3 Vt. 431. Robert

son v. Fauntleroy, 8 J. B. Moore 10. [17 E.

C. L. 530.] 32 E. C. L. 335. And this prin

ciple applies to government officers, as well

as to others, Freeman v. Otis, 9 Mass. T2.

The evidence of the uniform usage and rule

of the Treasury department was properly

admitted. It was directly relevant to the

issue left to the jury by the court, as show

ing, that the parties to the contract under

stood, that no claim could be made upon

the government for the services of the dep

uty, and that the claim must be upon the

defendant.

The opinion of the court was deliv

ered by

‘86

KELLQGG, J. The defendant was col

lector of the customs for the district of Ver
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mont. and the plaintiff a deputy, who

served in that capacity under the defend

ant; and this suit is brought to recover for

those services. The suit is founded upon an

express undertaking of the defendant to be

personally responsible to the plaintiff for

his services. And so far as the testimony

had any legal tendency to establish that

fact, or was proper for the consideration

of the jury in passing upon the question,

in connection with the previous request of

the defendant to the plaintiff to perform

the service, and the subsequent repeated

promises of the defendant to pay for the

same. we do not see, why it was not prop

erly received and submit ted to the jury. To

such use, only, was this testimony restrict

ed by the county court in their instructions

to the jury The testimony had a tendency

to account for the promises subsequently

made by the defendant to the attorney of

the plaintiff, as indicating how the parties

originally understood the contract.

The defendant insisted, that the plaintiff

could not recover without proof of an ex

press promise on the part of the defendant,

and that it was necessary, that the plain

tiff should deliver to the defendant a proper

voucher, enablinghim to charge the amount

in his account with the government,before

he was entitled to recover. The case shows,

that the plaintiff had furnished his attor

ney such a voucher, of which the defend

ant was informed by the attorney,

‘87 and ‘that he could have it on pay

ment of the claim. This, we think,

was all the plaintiff was bound to do. The

court did not instruct the jury upon this

point in the terms insisted by the defend

ant, but did instruct them, “that if they

found the services were performed by the

plaintiff at the request of the defendant,

under an expectation, at that time, that he

was tolook to the defendant personally for

his pay, and that the defendant, on his

part, at the same time, expected to be per

sonally responsible for the payment of the

same, this created such a privity between

them, as to render the defendant personally

responsible; and thatthecourse of business

at Washington and the after promises of the

defendant to pay the claim were only to be

used as evidence tending to prove,how the

parties understood it; and that, unless they

did find, from all the testimony bearing

upon the pofnt, that such was the under

standing of the parties, they would return

their verdict for the defendant.” This was,

substantially, an instruction to the jury

that they must find, from the evidence, an

original personal undertaking of the defend

ant, at the time of the request, to pay for

the services, to warrant a suit against him.

Under this charge the jury must have

found. that it was the understanding of

both parties, at the time the request was

made and the service rendered, that the de

fendant should be personally responsible

to the plaintiff for the same. This was

clearly all that was necessary, to entitle

the plaintiff to recover. In the judgment

of the court the charge was proper and all

the case required.

The defendant moved in arrest of judg

ment for the insufficiency of the declara

tion, which motion was overruled by the

court below. This question does not seem

to have been much relied upon at the ar- ,

gument, and we are unable to discover any

such insufficiency in the declaration, as

to warrant an arrest of the judgment.

The motion in arrest was properly over

ruled, and the judgment of the county

court is affirmed.

‘SIDNEY BARmw v. EowARD WAIN- ‘88

‘WRIGHT.

(C'h-lttenden, Dec. Term, 1849.)

A tenancy by a parol lease for storm of years. which,

under the Revised Statutes, cha .60, sec. 21, is

at first an estate at will only, by t e continuance

of possession and payment of rent by the lessee

for several ycars, (in this case three years,) be

comes a tenancy from year to year.

When a tenancy, which is in its inception an estate

at will only, thus becomes a tenancy from year

to year, the tenant cannot, at any time during the

year, at pleasure, surrender thepremises, against

the will of the landlord, and thus excuse himself

from the payment of accruing rent-

Nor is it any defence for the tenant, in such case.

when sued by the landlord in nssurnpsit for the

use and occupation of the premises, that he in

fact abandoned the possession of the premises.

If the tenancy remain undetermined. the tenant

is liable for rent, whether he in fact occupy the

premises, or not.

Nor does it alter the rights of the parties, that the

tenant, after having been in possessi n of the

premises for a few months, associated vith him

self a partner in the business carried on by him

on the premises,—no new agreement being made

with the landlord, in relation to the occupancy.

And the parol agreement between the parties in

such case, which is acted upon by them until the

estate becomes a tenancy from year to year, will

still govern their rights as to the amount of rent

and the time of payment.

Assumpsit for the use and occupation of

a store in Burlington, Plea, the general is

sue, and trial by thecourt, SeptemberTerm,

l347,—BsxsETT,J.,presiding. It appeared

on trial, that the plaintiff was the owner

of the store in question, and that the de

fendant, on the twenty second day of July,

184l,hired it of the plaintiff, by parol agree

ment, for the term of five years, commenc

ing from the first day of April, 1841, at an

annual rent of $125.00, one half payable on

the first day ofApril and the residue on the

first day of October in each year; that the

defendant took possession of the store, un

der that agreement, and remained from two

to four months, one Carlos Wainwright

having charge of the store as his agent;

that the defendant then formed a co-part

nership with one Alonzo A. Wainwright,

under the firm of E. & A. A. Wainwright,

and the firm occupied the store for about

two years, the rent being paid from

the funds of the firm, ‘during that ‘89

time, by Carlos Wainwright, who

still continued to have charge of the store,

—but there was no evidence of any new

agreement having been made between the

plaintiff and the firm of E. & A. A. Wain

wright in reference to the store; that then

the firm of E. & A. A. Wainwright was dis

solved, and the business at the store passed

again into the hands of the defendant, and

be occupied the store, without any new

ment, at the same rent, until the

twenty first or twenty second day of July,

22vT. 29
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1844; that the defendant thenieft the store,

and, on the twenty second day of July, 1844,

tendered to the plaintiff the possession and

the key, and paid all the rent due to that

day, but nothing beyond it, at the rate

of $125peryear; and that the plaintiff then

declined to receive the possession of the

store, and it remained vacant from that

time until the twenty eighth of November,

1814, when the plaintiff leased it, at a rent

of $1 35,00 per year, to another person, who

went into the possession. It appeared,

that during all the time the store was oc

cupied as above stated, the rent had been

paid semi-annually. on the first days in

April and Octoberin each year. Upon these

facts the plaintiff claimed to recover the

rent of the store from the twenty second

day of July to the twenty eighth day of

November, 1844, during which period the

store had remained vacant. The court de

cided, that the plaintiff was entitled to re

cover the rent from the twenty second day

of July to the first day of October, 1844. at

the rate of $125 peryear, and rendered judg

mcgt accordingly. Exceptions by defend

an .

Smalley & Phelps for defendant.

’l-he possession of the defendant being

under an express contract to occupy for

five years from a given day, no tenancy

from year to year can be implied, and no

notice of an intention to quit was neces

sary. Messenger v. Armstrong, 1 T. R. 54.

Right v. Darby, Id. 162. Ellis v. Paige, 1

Pick. 43. Nor was the special contract,

though by parof, vofd, as between the par

ties, under the statute of this state. If the

defendant left the premises, before the five

years expired, the plaintiff’s remedy would

be by action upon the contract; and if the

statute of frauds interposed to take away

that remedy, it would not justify the plain

tiff in implying atenancy from year to year

in opposition to theexpress contract.

‘90 Hollis v. ‘Pool. 3 Met. 350. Neither

does chap. 60, sec. 21, of the Rev. St.

vary the rights of the parties. But if the

case is within that statute, and the ten

ancy of the defendant thereby becameaten

ancy at will. there is no authority for con

verting it into atenancy from year to year.

Nichols v. Williams, 8 Cow. 13. 1 Pick. 48.

3 Met. 350. Rising v. Stannard, 17 Mass.

236. And it is well settled. that a tenant

at will is not entitled to notice to quit.

Keech v. Hall, 1 Doug. 21. Timrnins v

Rowlison, 1 W. Bl. R. 533. Thunder v. Belch

er, 3 East 449. Even if the occupancy, as it

existed , created a tenancyfrom year to year,

it was not against the defendant, but

against the firm of E. & A. A. Wainwright.

Hamerton v. Stead, 3 B. & C. 478, [10 E. C.

L. 220.] If the defendant were tenant from

year to year. commencing on the first of

April and paying rent semi-annually, and

left, without notice, in July, he was clearly

holden for the rent until the first of April

following, inasmuch as the plaintiff was en

titled to six months’ notice, ending with the

half year. if so, the defendant was like

wise entitled to the premises during that

time, and might have resumed possession:

and the (plaintiff, by re-letting the premises,

rescinde the implied contract and waived

his right under it. I-i all v. Burgess, 5 B. 8|,

C. 332, [11 E. C. L. 485.] Walis v. Atcheson,

2 C. & P. 26%, [12 E. C. L. 565.] 1 T. R. 162.

The right of the plaintiff was entire. There

is no rule of law, upon which the court can

divide the claim and give damages for the

time the premises remained vacant.

C. Russell for plaintiff.

1. The lease, being by parol, created an

estate at will only, and the occupancy of

the defendant under it was in law a tenancy

from yearto year, and was one in which no

tice to quit was necessary, to determine the

tenancy. Rev. St., 0. 60, §§6, 21. 2 Phil. Ev.

356. Rob. on Frauds242. Adamson 1-)j.108.

Rigge v. Bell, 5T. R. 471. Clayton v. Blakey,

8 lb. 3. Schuyler v. Leggett, 2 Cow. 660.

Bradley v. Covel, 4 Ib. 349. 2. The defend

ant is liable to an action for use and occu

pation of the store from the twenty second

of July to the first of October, 1844, not

withstanding he abandoned the pos

session. The tenancy ‘was not de- ‘91

termined, until after the half year’s

rent, payable October 1, 1844, became due,

and therefore the right of action for the

rent due on that day was complete in the

plaintiff. -Whitehead v. Clifford, 5 Taunt.

518, [1 E. C. L. 266.] 3 Steph. N. P. 2724. 3.

The defendant’s having taken a partner, in

the business carried on in the store, for a

part of the time the store was occupied,

cannot alter the nature of the tenancy,nor

vary the plaintiffs right of recovery. Ben

son v. Bolles. 8 Wend. 175.

The opinion of the court was delivered by

BENNETT, J. It seems from the bill of ex

ceptions, that the defendant hired of the

plaintiff his store, by a verbal contract,

for the period of five years from the first of

April, 1841, at an annual rent of one hun

dred and twenty five dollars, payable semi

annuaily,on the first days of April and Oc

tober in each year, and that the defendant

went into possession, under the parol agree

ment, and the occupancy wascontinued un

til the twenty first or twenty second of

July, 1844, when the defendant quit the

possession of the store, and offered to give

up the key and the possession to the plain

tiff, which the plaintiff then declined to re

ceive. The store remained vacant until the

twenty eighth of November, 1844, when the

plaintiff leased it to another person, at an

increased rent of ten dollars, who went

into possession under his lease. The case

farther finds, that the rent had been semi

annually paid, on the first days of April

and October, until the time, when the de

fendant quit the possession in July, 1844.

The county court held, that the plaintiff

should recover that portion of the half

year’s rent, failing due the first of October,

1844, which had not been paid; to which

the defendant excepted.

Though in the court below the plaintiff

claimed to recover rent to the time, when

he took possession by his tenant, that is,

to the twenty eighth of November, 1844,

yet there is no exception on his part; and

the county court, in disallowing the rent

to the ex tent claimed, probably proceeded

upon the ground, that the rent could not

be apportioned. The correctness or incor

rectness of such an opinion we are not now

called upon to revise.
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-for a

The only question now is. has the defend

ant any ground, upon which he can assign

error. We think not. It is true, the Re

vised Statutes, chap. 60, sec. 21. declare

"92 that all interests or estates in ‘lands,

created without any instrument in

writing, shall have the force and effect of

estates at will only; yet we think, that

this estate, when once created, may, like any

other estate at will, by subsequent events,

be changed into a tenancy from year to

year. In the case before us the lessee en

tered into possession, and the possession

was continued from year to year, until

July,1814, and the rents semi-annually paid

by the lessee and accepted by the landlord.

From these facts a new agreement may well

be presumed, and the estate, which was

originally created by the statute as an es

tate only at will, expands into a holding

from year to year.

This is the settled doctrine of the English

courts, under their statute of frauds,

which enacts, that all parol leases of land

shall have the force and effect of leases or

estates at will only. See Rigge v. Bell, 5

T. R. 471. Clayton v. Blakey, 8 T. R. 3.

Doe v. Weller, 7 T. R. 478. Roe v. Lees, 2

W. Bl. R. 1171. See, also, 2 Cow. 660, and 8

Cow. 227, in which the courts of New York

declared the law of that state to he the

same. We think the words of our statute

are satisfied by holding, that, in the first

instance, the estate created in the present

case was an estate at will, and only an es

tate at will, yet that it should enure, like

other estates at will, and have the inci

dents common to an estate at will, one of

which is its convertibility into a holding

from year to year by the payment of rent.

’l-o go farther, and hold, that the estate, cre

ated underthe statute as an estate at will,

must ever remain such, would be to go be

yond the statute, and evidently contra

vene its provislons,rather than obey them.

The expression in the statute, “ shall have

the force and effect of estates at will only,”

evidently implies, as we think, that they

in every respect enure as a lease at

wi .

This question is not altogether new in

this state. Inthecase of Hanchett v.Whit

ney, 2 Aik. 240, it was held, that an estate

at will, created, under the statute then in

force, by means of a parollease, having run

period of five years, was converted

into a tenancy from year to year. The

provision of the statute of 1797, then in

force, was in effect the same as our present

statute.

We do not discover, that the sixth sec

tion of chapter 60 of the Revised Statutes,

page 312, to which the court have been re

ferred, has any special bearing upon the

question. The provision in that section,

that any lease formore than one year

‘93 shall not be good and ‘effectual

against any other person than the les

sor and his heirs, unless the same has been

acknowledged and recorded, answers to a

like provision in the fifth section of the stat

ute of 1797. The provisions of the statute

are the same as to deeds, which remain un

acknowledged and unrecorded.

I am aware, that in Massachusetts, in

flue case of Ellis v. Paige ct al., 1 Pick. 43,

and in Hollis v. Pool, 3 Met. 351, it was

held, that under their statute of 1793 a per

son entering under a parol lease for any

certain time shall not, even after occupa

tion and payment of rent, be treated as a

tenant from year to year, but shall at all

times be regarded as atenant at will. The

statute of Massachusetts is very similar in

its phraseology to our statute of 1797. It

enacts, that parol leases shall have the effect

of leases or estates at will, only, and shall

not, at law or equity, be deemed or taken

to have any other or greater force and ef

fect. Though the statute of that state, as

well as the statute of this state, is decisive

against the creation of a tenancy from

year to year in the first instance, yet 1 do

not see, how the reasoning of the court in

those cases applies against the growth of

an estate at will. created under the statute.

into a tenancy from year to year.

It is true, the English statute of frauds

has an exception, as to leases not exceed

ing the term of three years; and this is

dwelt upon by the court of Massachusetts.

as a reason why the decisions of the courts

in England,under their statute, should not

furnish a rule for them. I must confess,

that I do not see the force of the reasoning

of the court, which would prevent an es

tate at will from being turned into a ten

ancy from year to year in Massachusetts,

and allow it under the English statute. In

the case of Hanchett v.Whitney it was not

supposed, that our statute of 1797 would

have any other or greater effect, than the

English statute, and that both alike, in the

first instance, declared that the estate cre

ated by a verbal lease was only an estate

at will, unless it came within the exception

of the English statute, and that under our

statute it might be turned into a tenancy

from year to year, as well as in England.

The court of Maine, in the case of Davis v.

Thompson, 13 Maine 214, under a similar

statute, have followed the Massachusetts

cases; but no new views of the question

are presented, and for myself I cannot

cofncide with those cases.

‘It is said by TINDAL, Ch. J., in 7 ‘94

Bing. 45%, that “if a party enters and

pays rent a new agreement may be pre

sumed,” and that this is the ground of

turning the tenancy into a holding from

year to year. See. also, Cox v. Bent, 5

Bing. 185. In such case the tenant is enti

tled to six months’ notice, ending with the

expiration of the year; and without this

the landlord cannot eject him. From this

it should follow, that the defendant could

not, at any time during the year. at pleas

ure, surrender the premises against thewill

of his landlord, and thus excuse himself

from the payment of accruing rent.

But,suppose weregard the continuing in

terest of the defendant in the store to be still

only that of a tenant at will, does it fol

low, that the defendant could have the

right at any time, without previous notice,

to determine his estate, and thus excuse

himself from all liability to accruing rents?

And could heespecially do it in this case, at

least. until the six months’ rent, to become

due the first of October, 1844, had fully at

crued? He had seen fit to hold over after

the first of April, 1844, and could he de
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terminehisestute.while the next six months

were running. and thereby acquire the right

to apportion the six months’ rent then ac

cruing? But for myself I do not deem it im

portant to recurto this ground. lam fully

satisfied to treat it as a tenancy from year

to year.

It is no defense in this case, that the de

fendant abandoned the possession of the

store. If the tenancy remained undeter

mined, he is liable for rent, whether he in

fact occupied the store, or not. 3 Steph.

N. P. 2724. Redpath v. Roberts, 3 Esp. R.

225. The plaintiff, however. cannot claim

rent from this defendant after his lease of

the twenty eighth of November, 1844; and

the county court limited his right to re

cover rent ending with the six months’

rent due the first of October, 1844, and this,

no doubt, upon the ground, that the plain

tiff could not determine the tenancy, while

the next six months were running, and

thus acquire the right of apportionment.

'l-he plaintiff re-possessed himself of the

store by and through his new tenant.

The fact, that the defendant, after hav

ing been in possession a few months, took

a partner in the business carried on in the

store, cannot alter thecase. No new agree

ment was made, in relation to the occu

pancy of the store, with the plaintiff.

"95 I‘he partner ‘of the defendant might

well be considered, for the time be

ing, as in under him, at least, as a quasi

tenant. Besides it appears, that after about

two years the partners dissolved their con

nection, and the store was again occupied

by the defendant individually.

We then think,thecourt below were right

in their view of the law. and that, although

the contract was modified, yet it was not

entirely destroyed, and should govern the

rights of the parties, as to the amount of

rent, and the times when the same became

gétiyable. See Schuyler v. Leggett. 2 Cow.

The result is, the judgment of the county

court is afl-h-med.

W||.LiAM Bn.am.Ev v WiLLLIM P. Bmoos

AND ALEXIs CHANDLER.

(Chfttenden, Dec. Term, 1849.)

Where, in an action of debt upon judgment, the

defendants plcad payment, and upon trial, for

the purpose of sustaining the issue upon their

part, rely upon the presumption of payment

arising from the non-production, by the plaintiff,

of an execution, which, it appears. dul issued

upon the judgment, it is competent for the plain

tiff, for the purpose of rebutting such presump

tion, to give in evidence the record of a suit in

chancery, and the original bill in that suit, com

menced by the defendants against the plaintiff,

after the execution had expired, in which the de

fendants prayed for and obtained an injunction

upon the plaintiff from enforcing collection of the

same judgment now in suit.

And where it appeared, in such case, that the bill

in chancerywrssfiied, and the injunction obtained,

within eig t years before the commencement of

this suit, and the defendants therein alleged, as

a reason why the injunction should be granted,

that they had been summoned as trustees of the

judgment creditor, which suit was still pending,

and that, if the plaintiff were allowed foenforce

collection of his judgment, they might be com

pelled twice to pay the amount due from them,

it was held. that this was a sufficient acknowl

edgment of the jud ment debt, to take the case

out of the statute 0 limitations.

And where such bill in chsnccry urports to have

been signed and sworn to by bot the defendants

in this suit, it must be treated as a joint state

ment by both, although the signature of but one

of them to the bill is proved.

Debt upon a judgment rendered by Chit

tenden county court, March term, 1838.

The writ was served March 9, 1847. The

defendants pleaded,—1. Nul tfe! rec

0rd;—2. That the cause of -action ‘96

did not accrue to the plaintiff within

eight years next before the commencement

of this suit ;—3. Payment. These pleas

were traversed. Trial by jury, September

Term, 1848,—B|:.\-.\-sTT, J., presiding. On

trial the plaintiff gate in evidence the rec

ord of the judgment declared upon, and

the first and second executions whichissued

thereon, but did not produce the pluries

execution, which it appeared was issued

upon the judgment March 27,1839, and was

delivered to a proper officer to execute.

’l-he plaintiff, to avofd the presumption of

payment and the statute of limitations,

then offered in evidence acopy of the record

of a suit in chancery in favor of the defend

ants against the plaintiff, and also the orig

inal bill in the same suit, which purported

to have been signed and sworn to by both

defendants. and proved, that it was in fact

signed by the defendant Briggs, but gave

no evidence tending to prove the signature

of the other defendant ;—from all which it

appeared, that the defendants, on the

twelfth day of July,1839, preferred their bill

in chancery, therein alleging, that the pres

ent plaintiff had recovered against them

the judgment now in suit, and was endeav

oring to enforce collection thereof, and that

a trustee process was then pending against

them in favor of one Pierce, they having

told Pierce, before he commenced his suit,

that they could not legally resist the plain

tiff’s claim, and that they were thus liable

to be twice compelled to pay the amount

due from them, and praying for an injunc

tion upon the plaintiff from collecting the

judgment; and that the injunction prayed

for was allowed on the twenty second day

of July, 1839, and the bond for the injunc

tion filed with the clerk of the court of chan

cery on the twelfth day of September, 1839;

and that the answer to said bill was duly

filed and the injunction dissolved at the

May Term, 1843, of the court of chancery;

and that the bill was finally dismissed at

the September Term, 1847, of the same court;

—to all which evidence the defendants ob

jected, but it was admitted by the court.

No other evldencewas offered. Thecounty

court decided, that the testimony was suf

ficient to avofd the effect of the statute of

limitations, in case it had run upon the

judgment, and that the testimony was

proper, as tending to rebut the presump

tion of payment from the non-production

of the pluries execution; and the defendant

not wishing to go to the jury

‘upon the issue of payment, a verdict ‘97

was taken for theplaintiffby consent,

subject to exceptions by the defendant to

the above decisions of the court.

L. Underwood for defendants.
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L. E. Chittenden for plaintiff.

 

[statute bar in this case, it being a judg

The opinion of thecourt was delivered by ment, does not arise.

The result must be an afiirmance of the

BENNETT, J. Under the issue of pay- judgment of the county court.

ment. the defendants rely upon the pre

sumption arising from the non-prod uction

of the plnries execution. We think, that

the record of the proceedings in chance.ry

was properly admitted, at least under that

CnAaLEs Mums v. HENRY W. CATLIN.

(Chlttcnden, Dec. Term, 1849.)

issue- The present suit was commenced A deed should be construed according to the inten

less than eight years from the time the in-

junction was granted, which was the

tion of the parties, as manifested by the entire

mstrument.

twenty second of July, 1839. The plurfes Although the covenants in a deed should not be so

execution was issued the twenty seventh

day of March. 1839, and went into the hands

of the proper officer to execute. The sixty

days had run, before the injunction wasI

granted; and the obtaining the injunction

was an implied admission, that the judg

ment had not then been paid; and after

understood, as to enlarge the estate granted in

the premises of the deed. yet, when a question

arises as to what is granted, they may be resort

ed to, for the purpose of aiding the construction.

A covenant, in a deed, that the grantor is seized in

fee simple of the premises conveyed, implies,

that he has the whole title.

that, the collection was star,-ed by the in. If’ the intention of the parties, upon the face of the

junction. This,we think,cffectually rebuts

any presumption of payment, arising from

the non-production of the execution.

We also think,that thecountycourt were

right in holding that the evidence was suf

ficient to avofd the effect of the statute of

limitations. Though the injunction prob

ably would not have the effect to stay the

running of the statute, especially as it

would not have been in contempt of the

court of chancery, to have at any time in

stituted a suit on the judgment, yet we

think, that the statements in the bill are

a sufficient answer to the statute. It pur

ports to have been signed by both Briggs

and Chandler; and it is stated, that they

informed Pierce, while the suit was pend

ing, that they could not legally resist the

payment of theclaim. It passed intojudg

ment, as they state in their bill, and there

is no complaint as to the propriety or jus

tice of the judgment. They then state, that

they are liable to pay the judgment twice,

by reason of the pendency of the trustee

suit, unless the court of chancery shall in

terfere; and to prevent this, they seek the

aid of that court. We think this is a full

and explicit implied admission, that the

debt was due; and there is noth

‘98 ‘in,<.>; in the case, to prevent the law

from raising apromise to pay. There

is nothing, which manifests an unwilling

ness to pay the debt once. All that the ora

tors ask is to be relieved from the hazard

of paying it twice: and the law will raise

the promise to pay it to the one, who shall

be entitled to it.

It is said, that more than six years had

run from the time the bill in chancery was

prayed out, before the present suit was

commenced, though less than eight years.

In the case of Gailer v. Grinnel, 2 Aik. 349,

it was adjudged sufiicient,to prove a prom

ise within eight years. Besides, we might

well regard the acts of the defendants. as

arepublication of the fact stated in their bill,

so often as they made it the ground of jn

dicial proceeding.

Though the signature of Briggs to the

bill was only proved in the county court,

yet it purports to have been sworn to by

both of the orators, and it must be treated

as a joint statement made by both of them.

Consequently the question, whether the ad

deed, be ambiguous, the construction is to be

most strongly against the grantor.

Where, in a deed, the premises conve ed were de

scribed in these words,-—“ the followm described

land in Colchester—all the land, whic I own by

virtue of a deed, dated the eighteenth day of

January, 1843, from Asa S. Mills, re

‘corded. " &c.—“being all my right and ‘99

title to the land comprising fifty acres of!

of the east end of lot No. 75 in said town, "—and

the habendum was in these words,—“to have

and to hold the above granted and bargained

remises, " &c.—and the grantor covenanted, that

e was “seized of the premises in fee simple,"

that he had good right to sell the same, that they

were free from all incumbrances, and that he

would warrant and defend them against the law

ful claims of all persons, it was held, that the

thing granted was the land itself, and not mere

l{ such title to the land, as the grantor had, and

t at the grantor was Lable for any breach of the

covenants.

Ir. assigning a breach of the covenant against in

cumbrances it is not sufficient to allege, in a di

rect negative, that the defendant has not kept

and performed his covenant, but the breach must

be specially assigned, setting forth the incum

brance complained of; but a general assignment

of breaches of the covenant of seisin and of good

right to bargain and sell is sufiicient.

An outstanding life estate in the granted premises,

at the time of the execution of the deed, consti

tutes a breach of the covenant of seisin, without

eviction; and it is no defence to an action for

the breach of the covenant, in such case, that

the grantee has always continued in possession of

the premises, since the execution of the deed.

Where the plaintiff proves an outstanding life es

tate, as a breach of the covenant of seisin, and

gives evidence as to the age and general state of

health of the tenant for life, and the annual val

ue of the premises, it is not error for the court

to allow Dr. Wigglesworth’s tables for estimat

ing lifeestates to be used by thejury, in comput

ing the damages, underproperinstructions in re

gard to the use to be made of them.

Covenant. The plaintiff alleged in his dec

laration, that the defendant conveyed to

him, by deed, the equal, undivided half of

fifty acres of land on the east end of lot No.

75, in Colchester, with covenants of seisin,

of good right to bargain and sell, and

against incumbrances, and averred,in gen

eral terms. a breach of each of these cove

nants. The defendant pleaded performance

of his covenants. Trial by Jury, March

Term, 1847,—BE.\’NE-I"lI, J., presiding. On

trial the plaintiff offered in evidence a deed

mission of Briggs alone would remove the to himself from the defendant, dated An
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gust 5, i8-i3.conveying premises as follows, I of the premises, and had never been ousted

| therefrom; to which evidence the plaintiff

er—all the land which i own by virtue of ohjected,and it was excluded by the court.

a deed dated the eighh-enth day of Janu- I-he defendant requested thecourtto charge

ary, 1843. from Asa S. Mills. and recorded the jury, that there was no sufilcient evi

—“ the following described land in Colchest

in the ninth bUuk of records of land in

Colchester. on page 468. b(-lH2- all my

‘I00 right and title to the land “compris

ing fifty acres of the east end of Lot

No. 75 in said town;" and the babendum

being in these wol-di,—"T() have and to

hold all the above granted and bargained

premises with all the privileges,” &c. ; and

containing covenants in these words,

“that at and until the ensealing of these

presents I am well seised of the premises in

fee simple, that I have good right and law

ful authority to bargain and sell the same

in manner and form as is above written,

that they are free and clear of all incum

hrances, and that I will warrant and de

fend the same against thelawfulclaims and

demands of any person or persons whom

soever.” The plaintiff also offered in evi

dence, in connection with this deed, the

deed from Asa S. Mills to the defendant,

mentioned above, which purported, in the

granting part, to convey “the following

land, situated in Colchester,” &c.. “and

described as follows, to wit, one equal un

divided hall’ of fifty acres from the eastend

of lot No. 75. which fifty acres is the same

land deeded to Myron Mills and Henry W.

Catlin on the fifth of November, 1833 ;”

but in the covenants, in this deed, there was

an exception named of a life estate in the

premises, belonging to Hannah Mills. The

defendant objected to the admission in evi

dence of both of these deeds; but the objec

tion was overruled by the court. The

plaintiff then offered to show a breach of

the covenants declared upon, by proving

that Hannah Mills had a life estate in the

entire fifty acres, mentioned in the declara

tion, by force of a lease to her from Myron

Mills and Ass. S. Mills,dated March 14.1837,

which purported to convey to her, for her

life, “ fifty acres of the east part of 100 acre

lot No. 75in Colchester,” and thepossession

of Hannah Mills under the lease, without

any other evidence of such title ;—to which

the defendant objected, on the ground that

the land described in the lease was not the

same described in the declaration, and that.

if it were, as that particular incumbrance

was not specified in the declaration, the

plaintiff could not showit in evidence; but

the objection was owerruled by the court,

and the evidence admitled. The plaintiff

then gave evidence tending to prove the

annual value of the premises, and that Han

nah Millswas sixty two years old,and that

she enjoyed the usual health of a woman

of her age. and then offered in evidence Dr.

Wigglesworth-s tables of the mode of esti

mating life estates,as published in Oliver’s

Conveyancer;—to which the defendant ob

jected,but the court overruled the oh

‘101 jection and the ‘tables were allowed

to go to the jury. There was no evi

dence of any outstanding title in Hannah

Mills at the date of the deed from the de

fendant to the plaintiff, except the lease

above mentioned. The defendant offered to

prove, in mitigation of damages, that the

plaintiff had always enjoyed the possession

deuce to show a breach of the covenants

declared upon; but thecourt instructed the

jury,thatthe lease to Hannah Mills was,of

itself, without showing either title or pos

session in either of the lessors at the time

of its execution. sufficient evidence of such

a breach,upon the ground that the defend

ant received his titlefrom Asab-. Mills. The

jury returned a verdict for the plaintiff, for

$160 damages. Exceptions by defendant.

After verdict the defendant moved in ur

rest of judgment,for the insufficiency of the

declaration,—which motion was overruled

by the court, to which decision the defend

ant also excepted.

C. D. Kasson for defendant.

The deed offered in evidence was improp

erly received, by reason of the variance.

The declaration counts upon an absolute

deed of “an equal undivided half of fifty

acres of land, ” &c. Butit isapparent,from

the language of the deed, that the grantor

intended no such absolute description of

the premises. He describes the premises

conveyed as “ all the land I own by virtue

of a deed from Asa S. Mills.” If we refer

to the deed from Asa S. Mills, we find that

he manifestly did not intend to convey any

such land, except as subject to the life estate,

which is excepted in the covenants, though

not mentioned in the premises. Jackson

v.Clark,7 Johns. 2l7. Jackson v. Hoffman,

9 Cow. 271. It is clear, that the deed from

Asa S. Mills did not in fact convey to the

defendant any greater estate, than the

grantor had, that is, the remainder in fee:

and as the defendant has only conveyed all

he “owns by virtue of that deed, ” and as

he did own the remainder only,theestate is

different from that set up in the declaration,

and the variance is fatal. The intention

of the parties will prevail. 1 Mass.

219. 4 lb. 135, '205. 6 lb. 246. 9 lb. ‘102

514. 11 Ib.163. 17 Ib. 299. Crawford

v. Morrell, 8 Johns. 195. Nor does the last

clause in the defendant’s deed alter this

conclusion; it is not repugnant to but ex

planatory of the first clause,—expressly de

claring,that theestate so granted was “ all

his right and title” only to the land men

tioned;—and these words should not be

construed as conveying the land itself. Van

Dyck v.Van Beuren,1Johns. 345. Ward v.

Bartholomew, 6 Pick.409. Cutler v. Tufts,

3 Ib.2T2. Hurd v. Cushing,7 Ib.169. Whit

heck v. Cook, 15 Johns. 491. Allen v. Hol

ton, 20Pick.458. Litchfield v.Cudworth, 15

lb. 26. Nor does the fact, that it is a war

rantee deed, affect it. The covenants only

relateto the “ abo ve granted and bargained

premises,” not to the specific land conveyed.

Jackson v. Stevens, 16 Johns. 114. Corbin

v. Healy, 20 Pick. 516. The breach is not

well assigned. The declaration should set

out the incumbrance. Julliand v. Burgott,

l1 Johns. 6. Mitchell v. Warner, 5 Conn.

498; Kellogg v. Robinson, 6 Vt. 281. The

mere fact of the existence of the life lease is

no sufiicient evidence of a breach. The

lessors may havehad no title at the time of

its execution; or Asa S. Mills may have ac

3.1 22 van
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quired title since. and before conveying to

the defendant. The onus was on the plain

tiff, to show a breach, and he should show

enough to show a valid subsisting incum

brance, or title, in a stranger. The basis

of the rule of damages (Wigglesw0rth-s

tables) was UITon9oUB. The different cov

enants require different rules of damages.

Platt & Peck for plaintiff.

The description of theland in the-declara

tion does not vary from that which is con

tained in the deed to the plaintiff. The dec

laration contains the description in the

deed from Asa S. Mills to the defendant.

The latter is adopted in the deed to the

plaintiff. The remainder of the-premises in

the latter deed is consistent with the previ

ous part of the same premises. It is ob

jected,that the clause in the premises of the

deed to the plaintiff,—“ being all my right

and title to the 1and,”—incorporates into

this deed the exception of the life estate,

which is specified in the deed to Catlin,

and téms1 controls the covenants in the

ca .

‘103 In ‘the first place, if the objection

bejust, to the extent claimed, it would

be equally just, if the outstanding interest

were other than it is, but less than a fee,

as if Catlin had no estate in the land,when

he deeded. In other words, according to

the objection, it is a deed of quitclaim. If

the granting part of the deed were in the

technical language of a deed of quitclaim,

the covenants would fully operate; the

premises would profess to convey what

title the defendant had, and the covenants

would he an assurance, that he had a per

fect title. But, secondly, if this clause and

the covenants are repugnant, the clause

must be rejected,—else, several rules of in

terpretation will be violated ;—the rule,

that where general and particular. but in

consistent. words are used upon the same

subject matter, the latter must prevail;

Hickok v. Stevens, 18 Vt. 111; Thorpe v.

Thorpe, 1 Ld. Raym. 235; 8 Co. 150b;—also

the rule, that where repugnant terms,

equally certain, are employed, the construc

tion must beagainst theparty using them;

Hesse v. Stevenson, 3 B. & 1’. 566; Cutler v.

Tufts,3 Pick. 273; Sprague v.Snow,4Ib. 54.

Effect maybe given to this clause, by treat

ing it as expressive of thegrantor’s connec

tion with the land, as a co-tenant. The

outstanding life estate, and the lessee’s pos

session under it, might be proved as a

breach of the first two covenants. The

covenant of seisin in fee absolutelyimports

an assurance of a lawful fee, accompanied

with actual possession, or the right to im

mediate possession. 15 Johns. 493, 550. 5

Conn. 500. 5 Vt. 19. Proof of the lease to

Hannah Mills was sufficient to show an

outstanding interest. Asa S. Mills and his

privy in estate,Catlin,areestopped to deny

that the lease was executed by right. 1

Greenl. Ev. §§ 23, 24. The life tables were

properly read to the jury, as they were not

instructed to be governed by them. The

evidence offered by the defendant was prop

erly rejected,as it was not proposed to

show,that Catlin had bought in the life es

tate, and that the plaintiff entered in con

sequence of the purchase.

The opinion of the court was delivered by

BsxssTT, J. An important question is

raised in this case, in relation to the con

struction of the granting part of the deed

from the defendant to the plaintiff. The

grant, or rather the thing granted,

-is thus described by the grantor.— ‘104

“the following described land in C01

chester; all theland which lown by virtue

of a deed, dated the eighteenth day of Jan

uary,1843, from Asa S. Mills. recorded.” &c.

—“ being all my right and title to the land

comprising fifty acres off of the east end of

lot No.75 insaid town.” This deed should

be construed according to the intention of

the parties, as manifested by the entire in

strument. The habendum is, to have and

to hold the above granted and bargained

premises, &c., referring to thegranting part

of the deed. The deed has also the usual

covenants, expressed in common form.

The deed from Asa S. Mills to the defend

ant, in the granting part, purports to con

vey “the following land, situated in Col

chester,”&c., “described asfollows, to wit,

one equal undivided half of fifty acres from

the east end of lot No. 75, which fifty acres

is the same land deeded to Myron Mills

and Henry W.Catlin on thefifth of Novem

ber, 1833.” We think,upon the whole deed.

it is to be taken, that the thing granted in

the premises of the deed is the land itself,

and not simply such titleto it as Catlin de

rived from his grantor.

The grant is, of the following described

land, to wit, all the land, which I own by

virtue of the deed of Asa S. Mills to me.

These latter words are evidently used as

descriptive of the thing granted, that is. of

the land itself, and III." of the quantity of

interest in the land. ’1he Izabendum in the

deed is consistent with this. Theco venants

are, that the defendantis seized of the prem

ises in fee simple, that he has good right to

bargain and sell the same, that they were

clear and free of all incumbrances, and that

he would defend the same against the law

ful claims of all persons whatever. Though

it may be true, that the covenants in a deed

should not be so understood, as to enlarge

the estate granted in the premises of the

deed, yet when it becomes a question of

construction, as to what is granted, they

may well be resorted to, to help out the con

struction,—and this upon the principle, that

reference is to be had to the whole deed,

and that every part is to have an opera

tion, if possible.

If the thing granted in the premises of

Catlin’s deed were only such a right and

title to the undivided half of the fifty acres.

as he acquired from Asa S. Mills, then the

operation of the covenants should be so

limited, as to insure to the grantee such

and only such an interest. But this would

be opposed to the obvious import of

‘the covenants, and render them in a ‘105

great degree ineffectual. (-atlin cov

enants, that heis seized of the premisesin fee

simple; and this implies, that he has the

whole estate; and he covenants to defend

them against all lawful claims whatever.

But upon the defendants’ construction of

the deed, the covenants should only insure

to the grantee such a title, as Catlin had

acquired to the premises by his deed; and

if he had acquired none, then they would
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beworthless. This,in efl-ect,would be only

to covenant against his own acts,going to

impair whatever title he might have ac

quired under his deed.

The closing words in the description of

what is granted in the defendant’s deed,

viz., “ being all my right and title to the

land comprising fifty acres from the east

and of lot No. 75,” were probably thrown

in, for the reason that only an undivided

moiety of the fifty acres had been conveyed

to Catlin by Asa 8. Mills; and though these

words, standing alone, are appropriate to

describe the interest conveyed, yet to give

them that operation, in the connection in

which they are used, would be to reverse

the rule, which requires theconstruction to

be on the entire deed. Words should al

ways be understood with reference to the

subject matter and theconnectlon in which

they are used. The subject matter of the

grant, we think, was the land itself; and

it need hardly be remarked, that land, not

only in its legal but popular sense, compre

hands the soil, or ground, itself.

Upon the principle, then, that the con

struction is to be upon the entire deed, and

that one part is to help expound another,

and that every word, if possible,is to have

effect, and none be rejected, and all the

parts thereof agree and stand together, we

think it must be held to have been the in

tention of the parties to grant the land,

and that the lzabendum in the deed is to

hold the land, and the covenants are, as

they import to be, unlimited and relate to

the land and insure title to it. But if after

all we considered the intention of the par

ties ambiguous, the rule would be inter

post-(I, that the construction, in such case,

is to be most strongly against the grantor,

and in favor of the grantee,—and is to pre

vent an evasion of the covenants by the

grantor, by his use of obscure and equiv

ocal words.

It follows, then, that this declaration is

according to the legal effect of the deed,

and the objection of variance is re

moved.

‘106 ‘Under the motion in arrest, it is

claimed, that there is no sufficient

breach of the covenant against incum

brances assigned, either in the declaration,

or in the plaintiff’s replication to the defend

ants’ plea of performance. I understand

the law is well settled, that in assigning a

breach of the covenant against incumbranc

es it is not sufficient to allege in a direct

negative, that the defendant has not kept

and performed his said covenant; but the

breach must be specially assigned, setting

forth the incumbrance complained of. So

far as this covenant is concerned, the dec

laration is ill clearly on demurrer; and

whether this is such a defect, as would be

cured by verdict, it is not necessary to con

sider, much less to decide. All the author

ities agree, that a general assignment of

breaches on the covenant of seisin and of

good right to bargain and sell is sufficient.

So much of the declaration, as is founded

upon these two covenants, is well enough.

The question then arises, does the out

standing life estate in Hannah Mills,at the

time of the execution of Catlin’s deed, con

stitute a breach of either of these covenants ?

As Hannah Mills took her deed of her life

estatefrom C-atlin’sgrantorand one Myron

Mills, Catlin cannot deny its validity; and

we think her life estate in the premises was

a breach of the covenant of seisin, and I

also think of thecovenant,that the defend

ant had a good and lawful right to convey

in fee simple. Whatever have been the de

cisions in other states, our courts have

held, that the covenant of seisln imports a

covenant of title. See Catlin v. Hurlburt,

3 Vt. 403. In Richardson v. Dorr, 5 Vt. 19,

it is said, that to satisfy a covenant, that

the vendor is seised in fee simple, it must

appear, that he not only had an estate in

the lands in fee, but also that he was seised

of the same and had a right of possession.

If his estate were less than a fee, or if he

were seised by wrong,it could not in either

case be said, that he was lawfully seised in

fee. To be seised in fee simple, a man must

have the whole estate, and not simply a

part of it. The covenant of seisln is an as

surance to the purchaser, that his grantor

has the very estate, both in quantity and

quality, which he purports to convey.

Platt on Cov. 306. Howell v. Richards, 11

East 642. Theliie estate, then, outstanding

in Hannah Mills, was a breach of the cov

enant of seisin, and no eviction was neces

sary.

We see no objection, that the jury

should have had the tables of ‘Dr.

Wigglesworth to aid them in calculat

ing the value of the outstanding lileestate;

and it was evidently for this purpose. that

they went to the jury . Evidence had been

given of the age of Mn. Mills, and the gen

eral state of her health, and there is no

complaint. but what thejury received prop

er instructions in regard to the use to be

made of the tables.

The evidence offered by the defendant, that

the plaintiff had always been in the posses

sion of the premises, since he took his deed

from Catlin, was properly excluded by the

county court. If so, the plaintiff would be

liable to Hannah Mills for the mesne prof

its;.and consequently it should not affect

the damages in this case. Catlin had no

right to put the plaintiff in possession. as

against Mrs. Mills, and ofconrsethe posses

sion could not enure to Catlin’s benefit. so

long as the plaintiff was liable to pay her

for the use and occupation.

The only question raised on the bill of’

exceptions, growing out of the charge of

the court, is in relation to the effect of the

evidence, in showing a breach of the cove

nants declared upon. The declaration be

ing good, so far as relates to the covenant

of seisin, and the outstanding life estate be

ing a breach of that covenant, the plaintiff

may well retain his verdict. If the declara

tion were bad, so far as relates to the cov

enant against incumbrances, that part of it

might have been met by a demurrer, and

the residue by a plea. Though a question

has been argued in this court in reference

to the rule of damages adopted by the

county court,yet no such question is saved

on this bill of exceptions. it may perhaps

be quite questionable, whether the county

court adopted the correct rule ; but it seemed

to be satisfactory to the parties at the

time.

‘I07
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The result is, we find no error in the pro

ceedings of the county court, and theirjudg

ment must be affirmed.

‘I08 ‘H1RAM BELLows v. Administrator

of GEoRos A. ALLEN.

(Chfttenden, Dec. Term, 1849.)

Under the Revised Statutes, chap. 48, sec. 10, which

provides, that “actions of trespass and trespass

on the case, for damages doneto real or personal

estate, " shall survive, anaction of trespass on the

case against a sheriff, for the default of his dep

uty, in not paying to the plaintiff money collected

by the deputy upon an execution in favor of the

plaintiff against a third person, will survive. 1-

The case of Adm-r of Barrett v. Copeland, 20 Vt.

244, considered and explained.

Trespass on thecase, brought against the

defendant Allen, in his life time, as sheriff

of the county of Chittenden, for the default

of his deputy in not paying to the plaintiff

moneycollected and received by the deputy

upon an execution in favor of the plaintiff

against one Nichols and others. Allen died

whilethis suit was pending, and his admin

istrator moved to dismiss the suit, upon

the ground that the cause of action did not

survive. It appearing,that the money col

lected bythe deputy, had never in fact been

received by Allen, the county court, Sep

temberTerm, 1848,—BENNET’l-, J ., presiding,

—;flismissed the suit. Exceptions by plain

ti .

C. D. Kasson for plaintiff.

Admitting that the decision of this court

in Adm-r of Barrett v. Copeland, 20 Vt. 244,

is correct, in holding that the statute,

which allows all actions of trespass, or

case, “for damages done to real or personal

estate,” to survive, is limited to damages

done to some“ specific property,” still we in

sist, that this case is clearly within that rule.

The court. in that case. use theword “ prop

erty,” instead of “estate,” as the thing.

to which the damage must be done specific

ally. Doubtless the three words, “estate,

property and thing,” are to acertain extent

convertible terms. Strictly, however, the

word “estate ” signifies the “interest, which

man hath in a thing.” And in this sense we

claim the legislature should be taken as hav

ing used it. The word “property ” is used

indifferently, to signify either the “ thing,”

or the“ estate,” or “ interest,”a man hasin

the thing. The word, therefore, as used by

thecourt, cannot besupposed to limit

‘109 ‘the signification of the word “ es

tate.” Every thing, thercfore, which

is thesubjectof property, or in which a man

can have a pecuniary interest, may be re

garded as estate, or property. Hence theel

mentary writers predicate estate, or prop

erty, of things,—things real and personal,—

things personal in possession. or in action.

Among the things in action are notes, bills,

bonds, judgments, &c., each and all where

of are the subject matter of a man’s estate,

and in many cases constitute the entire

estate, whereof he dies seized. The plain

tiff had an interest and estate in the judg

ment and execution against Nichols; it was

a specific chattel, or thing,or piece of prop

-erty, in action,before it was collected; and

tSee Dana, Adm’r, v. Lull, 21 vzasa.

 

by the act of collection by the sheriff either

the money became his, eo nomine, or iden

tically, and in either case it must be prop

erty, or it gave him a new right in action,

substantfally and equitably as a debt

against thesheriff; orelsethe original judg

ment, or “right in action,” had been. by

the wrongful act of the sheriff, (inasmuch as

the debt was so far destroyed,) injured

and damaged to the amount of the money

collected thereon.

J Maeck for defendant.

1. At common law torts died with the

person, and no action could be sustained

against the administrator, where the plea

must be not guilty. Com. Dig., Adminis

tration B.15. Hamblyv.Trott,Cowp. 371.

1 Saund. R. 216 a. 2. Although cases may

be found, where testator’s, or intestate-s.

estates have been charged for torts commit

ted by them in their life time, as where they

have converted the property of others and

received the money for it on sale, yet the

action cannot be maintained against their

representatives, if framed in tort. It must

be assumpsit, or debt. Cowp. 371. 9

Petersd. Abr. 342. Wheatley v. Lane, I

Saund. R. 216, n.1. 3 T. R. 549. 3. The ac

tion does not survive by the statute. Rev.

St. 269. Adm’r of Barrett v. Copeland, 20

Vt. 244. Read v. Hatch, 19 Pick. 47.

The opinion of the courtwas delivered by

HALL, J. If the plaintiffhas any effectual

remedy for the default of the deputy, it must

be against the estate of the sheriff;

for by the ‘provisions of the statute ‘110

no action can be maintained against

the deputy, for his official misconduct.—

the remedy for his defaults being against

the sheriff only. For the default of the dep

uty, in not paying over the money collected

on theplaintiffs execution, there can be no

doubt the sheriff, in his life time, would

have been liable. Whether the cause of ac

tion survives against his administrator

must be determined by the provisions of the

Revised Statutes. _

Section 10 of chapter 48 declares,that“ in

addition to the actions which survive by the

common law the following shall survive

and may be commenced and prosecuted by

the executor, or administrator, that is to

say, actions of ejectment, or other proper

actions to recover the seisin and possession

of lands, actions of replevin and trover,

and actions of trespass and trespass on the

case for damages done to real and per

sonal estate.” The twelfth section of the

same chapter makes the remedies by and

against executors and administrators recip

rocal, so that any cause of action, which

would survive in favor of an executor, or ad

ministrator, is declared to survive against

him. If the administrator of the plaintiff,

in this case, could maintain the action

against the sheriff while in life, for this de

fault, then the administrator of the sheriff

must be held liable.

I entertain no doubt, that the cause of

action in this case would have survived to

the administrator of the plaintiff. The last

clause of the tenth section of the statute

before recited gives to executors and ad

ministrators the actions of “ trespass and

trespass on the case for damages done to
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real or personal estate.” The word “pe -

sonal,” in this clause, is contrasted with the

word "real,” and the term “personal es

tate.” in the connection in which it is used,

must be understood to embrace every

species of property not of a freehold nature,

including not only goods and chattels, but

rights and credits also. Such is the ordinary

legal signification of the term. In that

sense the words “ personal estate” are gen

erally, if not universally, used throughout

the Revised Statutes. Thus the statute

provides in one section, that real estate may

be disposed of by will, and in another that

personal estate may be disposed of in the

same manner; nuncupative wills of per

sonal estate are allowed; a soldier may by

such will dispose of his wages,or other per

sonal estate; the personal estate of an in

testate is first made chargeable with his

debts, and when the personal estate is

found insufficient, real estate is to be

‘111 “sold for their payment. In all these

and numerous other instances,which

might be mentioned, the words “ personal

estate ” are evidently used to embrace every

description of property, not coming under

the denomination of real estate. And I

apprehend there can be no doubt what

ever, that the legislature, in passing the

statute giving the actions of trespass and

trespass on the case for damages done to

personal estate, intended to furnish a rem

edy for injuries done to the rights and cred

its of a testator, or intestate, as well as to

his specific goods and chattels.

The value of a debt due, as well as of a

tangible article of property, may be im

paired, or destroyed, by the act or neglect

of another; and the owner of such debt

would suffer damage thereby, for which he

might always have had a remedy by action.

The framers of the statute intended such

remedy should survive to the representative

of him, who had suffered the damage. If

the plaintiffs administrator were now su

ing for the sheriffs default, the action

would be one of that description. The act

of the defendant, by his deputy, in collect

ing themoneyin discharge of the plaintiffs

debt and neglecting to pay it over, is a

plain and manifest damage to the plain

tiff’s personal estate. the remedy for which

would survive to his administrator by the

statute, and surviving to him,it would con

sequently survive against the estate of the

defendant. who committed the injury.

Itisinsisted by the counsel forthe defend

ant,thatthecase0f the Adm’r of Barrett v.

(--opeland,20Vt. 244,is an authority against

the survivorship of this action. But if the

facts of that case are carefully examined, it

will be found to have little or no analogy

to the present case. The facts were these;

—Copeland,thedefendant in that suit, was

constable of Middletown, in Rutland coun

ty, and having an execution in his hands

against Barrett, he returned upon it. that

he had arrested Barrett at Middletown,

that Barrett escaped and ffed, and that on

fresh pursuit be re-took him at Bennington.

Barrett brought his action for an assault

committed at Bennington, and, on trial,

Copeland introduced his execution and re

turn, which the county court held to be

conclusive evidence in his favor. and he ob

tained a verdict, which was, however, set

aside by the supreme court. 18 Vt. 67. Be

fore it final trial Barrett died and the suit

abated. The administrator of Bar

rett then brought his action ‘against ‘11?

Copeland for a false return. alleging,

as the ground of injury, that, by Cope

land’s use of his falsereturnin the action of

assault and battery, theintestatehad been

defeated in that action, and had thereby

been put to expense and damage.

It is plain,that there is a very broad dis

tinction between thatcase and the present.

Barrett was not the creditor in the execu

tion,upon which the return was made. He

had no debt in thecharge of Copeland, which

was or could be impaired, or lost, by his

misconduct. The assault at Bennington

was a mere wrong to the person of Bar

rett; and the injury to him by the use of

the return in court, in regard to it, was of

the same character. The right of action,

which was impaired by the introdu -tion of

the return in evidence, was not a d bt due

to Barrett, and did not constitute any

part of his personal estate. It was but a

right of action for a personal wrong,which

died with the person; and it is not per

ceived, how an injury to such a right of

action could be held to be a damage done

to personal estate.

We are all agreed, that Barrett v.Copeland

is no authority against the survivorship of

the present action,and that it does survive

against the estate of the intestate.

Having been present at the hearing of

Barrett v. Copeland, I wish to say a few

words farther in regard to that case. I

concurred in the decision, without reference

to any supposed distinction. applicable to

that case, between our statute and that of

4 Edward III. I thought that action did

not survive under the English statute, and

I think so now. If it had been an action

by the administrator of the creditor in an

execution against a constable, or a sheriff,

for a false return. by which the debt had

been lost, or impaired, I should have had

no doubt. it would have survived under

either statute. But being, as 1 conceived,

a false return, which worked a mere per

sonal wrong, I thought an action for it

died with the person, both in England and

in this state. I was then inclined, as I am

more strongly now, on farther considera

tion,to give our statute, so far asit regards

the survivorship of actions in favor ofexccu

tors and administrators for injuries to per

sonal estate, the same construction, that

has been given to the English statute. I

think the language of our statute natu

rally requires and demands the same con

struction. Indecd, the approved test,

for determining that an action ‘sur- ‘I13

vives underthe Engllshstatute,is the

application to it of almost the very words

of our statute.

The note of Sergeant Wiliams to Wheatley

v. Lane,1 Saund. R. 216, a,has been consid

ered a most clear and accurate exposition

of the English law in regard to the surviv

orship of actions. It has been approved

and substantially copied by Mr. Chitty and

other subsequent elementary writers on

that subject. In that note Mr. Williams

speaks of the statute of 4Edward III,chap

38 22 vr.
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ter 7, as follows;—“By an equitable con

struction of the statute, an executor shall

now have the same actions, for any injury‘

done to the personal estate of the testator,

in his life time, whereby it is become less‘

beneficial to the executor, as the testator

himseli might have had, whatever the

form of the action may be. So that hemay

now have trespass, or trover, action for

false return, for an escape, debt on a judg

ment against an executor, suggesting a de

vastavit, action for removing goods taken

in execution before the testator (the land

lord) was paid a year’s rent, and other ac

tions of the like kind, for injuries done to

the personal estate of the testator in his

life time.”

The rule for determining the question of

survivorship is thus twice stated by Mr.

Williams to be, whether an injury has been

done to the personal estate of the deceased.

Our statute is a copy of this rule. except

that for the word “injury” the equivalent

word “damage”is substituted,—the statute

declaring, that actions for damages done

to personal estate shall survive. I do not

perceive, how more apt and appropriate

words to make ourstatuteidentical in con

struction with the English statute, could

have been drawn,than those which are used,

and I am therefore of opinion,that there is

no ground whatever for saying. that there

are any causes of action, which would sur

vive under the English statute, that should

not survive under ours.

The judgment of the county court, dis

missing the suit, is reversed, and the suit

remanded to that court for farther pro

ceedings.

‘CARLes BAxrEn -v. Wnzoosru

TuRNPIKE CoMpamz.

(Chittenden, Dee. Term, 1849.)

To enable a person to maintain a private action for

a public nuisance, he must have sustained some

damn e, more peculiar to himself than toothers,

in ad ition to the inconvenience common to all.

It is suiiicient to give a private action for the erec

tion of a nuisance upon a public highway, if

there be peculiar or special damage resulting to

the plaintiif therefrom, though consequential,

and not direct.

But a claim for damages arising from the plaintiffs

not attempting, at certain times, to travel a pub

lic highway, because of its general bad ness, is

hypothetical, and does not constitute such pecul

iar damage, as to give a private action for a pub

lic nuisance.

But in this state, where, by statute, towns are laid

under obligation to keep and maintain their pub

lic highways and bridges in repair, and are made

liabl - t/0 indictment for neglect in this particu

lar, it is only by force of the statute. that an in

dividual, who sustains special damage through

such neglect, can maintain a suit therefor against

the town.

And in order to sustain such action in favor of an

individual, upon the statute, the damage com

plained of must not only be special, in the lan

guage of the statute, but direct, either to the per

son of the traveller, to his team, carriage, or

other property, and it must result to the person

of the traveller, or his property, while he, or his

pro erty, was in a state of transition over the

ig way.

Under the charter of the Winooski Turnpike Com

any, ii corporated by the legislature of this state

n 1305, by which it was provided, that the cor

‘H4‘

poration should be liable to pay “all damages,"

which should happen to any person, from whom

toll should be demandable, which might arise

from want of repair of their road, the liability

as the corporation is coextensive with that of

wns.

And that corporation is not liable, in an action

upon the case, brou ht by one who has occasion

touse their road, an is liable to pay tell for such

use, for any general damages, which the plain

tiff may have sustained in carrying on his busi

ness, whether such damages resulted from his

not attempting to travel the road at particular

times, by reason of its enerai badness and in

suiiiciency, or from not ing able to travel it as

expeditiously, and carry as large loads, as be

otherwise might and would have done.

The county court may, in their discretion, if they

are satisfied, that no cause of action is stated in

the declaration and none proved on trial, stop

the cause on trial, and direct averdict for the de

fendant, although the defendant has traversed

the declaration, mstead of demurring to it,

and the evidence is compefient and suiTi- 'll5

cient to prove the dec1aration,—although it

is not error for the court to allow the case to pro

ceed and leave the issue to be found against the

de‘endant, and let him relieve himself from the

verdict as be best may.

It is not competent for a plaintiff to declare with

a cImti-nur|-ndn, for injuries occasioned by the

obstruction, or insufflcmncy of a highway, or to

allege a repetition of such injuries upon divers

days and times between a day specified and the

commencement of the suit. it is the per qumi,

in such case, which is the gmvamen of the ac

tion, and not the insuficiency of the road; and

the injurv sustained at any one time cannot be

continued, or repeated.

Where the inju , in such case, is improperly laid

in the declaration with s cmitlmwmdo the plain

tiil, without any waiver on his part, may, upon

the objection of the defendant, be confined in his

proof to a single injury, though the defect, in the

manner of alleging the injury, might be ground

for a special demurrer.

In an action against a turnpike corporation for ex

cavating earlh from the sides of their road against

the plaintil-‘”s land, whereby the plaintiff‘s fences

were thrown down, the court charged the jury,

that the defendant had the right to use the soil,

within the limits of their road in a reasonable

manner, for the repair of the road, either where

it crossed the plaintifi’s land, or in other parts of

the road, where it crossed the land of other per

sons, contiguous to the plaintiffs land, provided

they used reasonable care and prudence in refer

ence to the rights of the plaintiff, in so doing,

snd it was held, that herein there was no error.t

Trespass on the case. The plaintiii al

leged, in the first and second counts in his

declaration, in substance, that the defend

ants were a corporation, duly authorized to

construct and maintain a turnpike road be

tween Burlington and Montpelier, and to

receive toll from persons travelling thereon,

and bound to keep the same in sufiicientre

pair, and liable to any person travelling

thereon, from whom toll was demandable,

for all damages sustained by them in con

sequence of any want of repairs of said

road, and that they had constructed their

road, and erected turnpikegates thereon, at

which they demanded and received toll; and

that the plaintiii was the owner of a large

tract of land, as well woodland as past

urage and tillage, situated in Burlington,

upon the line of said turnpike, and between

which and the village of Burlington the

ifiee Felch v. Gilman et al., ante, page 38.
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said road formed the necessary and ’ dence, tending to show such general dam

‘116 only means of pas‘sage and commu- ages. was excluded ;—to which ruling of the

nication, and that the plaintiff, dur- | court tht-plaintiffexcepted. Underthethird

ing the time specified in these counts. in or- count the court held,that the plaintiff must

der to transact his necessary business, was be confined to proof of an injury sustained

compelled frequently to pass and repass, at someone time, whiletravelling theroad,

and transport the produce of said land, to on account of its insufficiency, but might

a very large amount each year, along said take his election; and under this ruling the

road,to the village of Burlington and Lake plaintiff’s evidence was excluded, tending

Champlain and other places adjacent, and toshow,thathe sustained special damages

was liable to pay and did pay toll to said at any other time, except on the occasion

defendants; and that, during the same for which he elected to proceed ;— and to

period, that portion of said turnpike, over this ruling the plaintiff also excepted. Un

which the plaintiff was thus required to der the fourth count the plaintiff gave evi

pass, was, by the gross neglect of the de- dence tending to prove, that thedefendants,

fendants to repair the same, wholly defect- during one season, dug clay from the sides

ive, out of repair and insufficient and dan- of the road, whereitcrossed the land of the

gerous for the purposes of travel thereon, plaintiff, for the purpose of conveying it to

and was, from time to time, whollyimpass- the sandy part of the road, and that it was

able,—whereby the plaintiff, during the so conveyed and deposited in the road,—a

same period, was greatly impeded and de- part upon the road on the plaintiff’s land,

layed inconveying his said produce to Bur- and theresidueon parts of the road contig

lington, as the season and his business re- uous thereto.but after it had left the plain

quired, and in transacting his usual and tiffs land andcrossed the land of other per

necessary business to and from his said land, sons,—and that the defendants were want

and, during a large portion of the same ing in proper care and prudence. in refer

period, was wholly prevented from so con- ence to the plaintiffs rights, and dug their

veying his said produce, and from transact- clay pits so near the plaintiffs fence, as to

lug his said necessary business, along said endanger its safety, and that, in conse

road. whereby he was deprived of great quence of these clay pits, in the spring of

gains and profits, which he would have de- the year, when the frost was leaving the

rived from the conveyance and sale of his ground,someportion of the plaintiffs fence

said produce. and incurred greatloss and ex- was prostrated, dofng him damage. The

pensein being so hindered and delayed, and evidence on the part of the defendants

in being so prevented from transacting his tended to prove, that in order to render the

necessary business, and in beingunableto so sandy part of the road, where the clay had

use and work theteams kept by him. In the been deposited, suitable to travel and draw

third count the plaintiff averred, as cause loads over with ease, it was necessary and

of action, that on the first day of Septem- proper to carry on clay, to mix with the

ber,1841,“and on divers otherdays between sand, and that there was no place in the

that day and the commencement of this highway,wheretheycould procure the clay

suit,” his horses, wagons, oxen and carts, so conveniently. as at the place where

in passing over said road on the plaintiff"s they obtained “it; and that there was ‘118

necessary business, wholly through the de- none to be had on the sandy part of

fects and want of repair of said road, were the road, where the clay in question was

mired. and were driven into ruts, sloughs deposited; and that they used ordinary care

and holes and overstones and rocks in said and prudence in digging the clay,so as not

road, and were thereby greatly injured and to endanger or injure the plaintiffsfence by

destroyed. In the fourth count the plain- reason thereof; and thattheplaintiff’sfence

tiff alleged, that the said road passed was not therehyinjured. The court charged

through his land. and he had erected fences thejury. upon this part of thecase. that the

at thesides thereof,which were necessary for defendants had the right to use the sofl in

the protection of his land, and that the de- the highway in areasonable manner for the

fendants had unlawfully excavated divers repair of the road, and that it was imma

large and deep holes and pits in the earth, terial, whether they used the clay, or soil,

so near to the plaintiff’s fences as to cause taken from the sides of the road opposite to

the earth to fall away from them, and the the plaintiff’s land, in repairing the road

fences to be thereby broken,prostrated and running through the plaintiffs land, or in

destroyed. Plea, the general issue, and trial repairing the road contiguous to the plain

by the jury, September Term, 1848,— tiffs land, and after it had passed from the

BENNETT, J., presiding. plaintiff’s land, provided the jury should

‘I17 ‘On trial thecourtheld,thatthough find, that it was properand necessary,that

it might be true, that the plaintiff had clay should bedrawn upon the sandy part of

occasion to travel the road in question in the highway,in order to makeita good and

the manner alleged in the declaration, yet suitable road, and that this was the most

that he could not recover for any general convenient place, where clay could be ob

damages, which he might sustain in carry- tained in the highway, for the purpose of

ing on his business, whether they resulted I being carried on to the sandy parts of the

from his not attempting to travel the road road; but that in so dofng the defendants

at particular times,by reason of its general were bound to use ordinary care and pru

badness and insufficiency, or from his not dence in reference to the rights of theplain

being able to travel it as expeditiously and tiff, as the owner of the land opposite, and

carry as large loads,ashe otherwise might to conduct in such away,as they had good

and would have done, had it not have been reason to suppose would notendanger and

for the insufiiciency of the road; and under injure the plaintiffs fence; and that, if the

this ruling of the court, all the plaintiff’s evi- defendants so conducted, they would not be
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liable, though it should afterwards result,

that the plaintiffsfence was injured by rea

son of the digging; but that, if the defend

ants were wanting in ordinary care and

prudence in regard to the rights of the plain

tiff, and in consequence of the digging the

plaintiff’s fences were prostrated, they

would be liable for the damages resulting

from the digging; and that, if the defend

ants were liable, the jury would give such

damages as had already been sustained, and

also give compensation for such damages,

as might thereafter be reasonably expected

to accrue therefrom. The jury returned a

verdict for the plaintiff. The plaintiff ex

cepted to so much of the charge, as has

been detailed.

Szzmlley & Phelps for plaintiff.

I. The evidence offered in support of the

first and second counts should have been

received. 1. 1tisconceded,thatit was

‘I19 pertinent and sufiicient to sustain, ‘on

the part of the plaintiff, the issue

jofned on thosecounts; butit was excluded

upon the ground, that those counts did not

set forth a sufficient cause of action. It is

a well settled rule of pleading, that the gen

eral issue puts on trial the truth of the

declaration, notits sufficiency. Thedefend

ant might demur, or move in arrest: butif

he choose to make anissne, it is the right of

the plaintiff to have it tried upon the evi

dence. Cort v. Birkbeck,1 Dougl.218. Gib

son et al. v. Hunter, 2 H. B1. 205. Bul. N.

P. 313. Richardson v. Royalton, & W.

Turnp. Co., 6 Vt. 496. 2. The damages set

forth in the first and second counts are of

a character to entitle the plaintiff to su

tain the action. They are fully within the

letter, as well as the spirit, of the provisions

of the defendants’charter. Acts of 1805, pp.

154-161. They result directly from the

wrongful acts of the defendants,—are deff

nite, appreciable and serious. It is true,

that a mere inconvenience, common to the

whole public, will not authorize a recovery :

but whenever a party has sustained dis

tinct injury, or loss, peculiar to himself, of

the nature stated in the declaration, from

the wrongful act, or neglect, of another,

III. The fee of the land, over which

a turnpike passes, remains ‘in the ‘120

original proprietor, subject to the

public easement; Hooker v. Utica & M.

Turnp. Co., 12 Wend. 371; and the sofl can

not be taken away, to any extent, at the

merge convenience of the proprietors of the

roa .

A. Peek for defendants.

In order to rwover against the defend

ants in acivil action, for damages sustained

by reason of defect or want of repair in the

road. the plaintiff must show, that he has

sustained some special damage. Fordam

ages sustained by the plnintiff in common

with the rest of the community there is no

other remedy, than by indictment. This is

the rule at common law,not only in case of

damage by obstructions in the highway by

the tortious act of the defendant, but in

cases of injuries for want of repairs. Co. Lit.

56 a. The reason of this rule is stronger,

and the principle is carried farther, against

a civil suit, when the action is for a non

feasance and founded on the defendant’s

liability to repair, than when it is for some

positive obstruction, erected by a tortious

act. 4 Bl. Com. 167. Iverson v. Moore, 1

Salk. 15. Paine v. Partrich, Carth. 191.

Fineux v. Hovenden, Cro. El. 664. Hubert

v. Groves, 1 Esp. R. 148. Cases, where a

party has been entirely prevented from pass

ing, by some obstruction interposed, while

he wasin the actual use of the road, where

by special damage has ensued, are distin

guishable from the case at bar,—first, be

cause the injury is a direct consequence of a

positive tort, while in the case at bar it is

but a nonfeasance, or breach of duty to re

pair,—secondly, in those cases the damage

complained of is limited to those, who are

in the act of using the road, when the ob

struction is interposed.—while in the case

at bar the injury is the same to all the pub

lic, asto the plaintiff. It is not sufficient for

the plaintiff to show an injury to him to

a greater extent, than to the rest of the

public; it must be of a different and special

character. The statute imposing the lla

bility on towns is limited in terms to cases

even though itconstitute a public nuisance, of special damage; and as the defendants,

he is entitled to recover in an action for his by their act of incorporation, take upon

damages. Iveson v. Moore, 1 Ld. Raym. I themselves the duty of constructing and

486. Hartv.Basset, 4 Vin. 519. ;\faynellv. i keeping in repair the road, the right of ac

Saltmarsh, 1 Keb. 847. Rose v. Miles, 4 M. -tion against them was evidently intended

& S. 101. Greasly v. Codling, 2 Bing. 263, [9 to be merely coextensive with the remedy

E. C. L. 572.] Wiggins v. Boddington, 3 against towns.—especially as a remedy by

C. & P. 544, [14 E. C. L. 705.] Bateman v. indictment is also given in the act of

Burge,6C.&P.391, [25 E.C. L. 490.] Wilkes incorporation. ‘As the defendants ‘121

v.Hungerford Market Co., 2 Bing N. C. 281, have paid damages to the land own

[29 E.C.L.537.] Burrows v.Pixley,1 Root - era for the right to build the road across

362. Pierce v. Dart, 7 Cow. 609. Squier v. I their land, they have a right to use the

Gould, 14 Wend. 159. Hubert v. Groves, 1 ‘earth for that purpose, as they judge prop

Esp. R. 148,is the only case to thecontrary, er, provided they use ordinary diligence and

and has been repeatedly overruled. 29 E. do not wantonly injure the adjofning pro

C. L. 537. 7 Cow. 609. 1 M. & S. 101. I prietors. Under the third count the plain

II. The court erred, in restricting the

plaintiff to proof of a single instance of in

jury under the third count. The cause of

action declared upon is the neglect to keep

a certain portion of the road in repair dur

ing the time specified. That is asingle tort,

and,beingcontinuous in its character, may

be laid with a continuando, as extending

from one day to another. Gould’s Pl. 102

105. 1 Saund. R. 24. n.

tiff was not entitled to show morethan one

instance, in which hesustained special dam

age, as such injuries are not continuous and

permanent in their nature. Gould’s Pl. ll 2,

ch. 3. sec. 86-95. Michell v. Neale,Cowp.828.

Brook v. Bishopp, :3 Salk. 639.

The opinion of the court was delivered by

BEN.\-lCTT, J. It is to be taken, in this

case, that the business of the plaintiff called
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upon him to use the road in ihr-mmmerset I give a private action for the erection of a

forth in the two first counts in his declara- nuisance upon a public highway, iftlu-re he

tion; and the first question is, was the peculiar or special damage resulting there

county court right, as matter of law, in from,thoughconsequential,and not direct.

holding thatthe plaintiff could not recover The case of Wilkes v. Hungerford Market

for any general damages. which he might Co., 2 Bing. N. C. 281, [29 E. C. L. 537,] and

have sustained, whether they resulted from I many others are of that description.

his not attempting to travel the road. atl The claim, which the plaintiff made for

particular times, on account of its general damages arising from his not attempting,

insufficiency, or from his not being able to at certain times,to travel the road.because

travel it as expeditiously and carry aslarge of its general badness.is hypothetical; and

loads, as he might and otherwise would I apprehend, that there is no case, which

have done. would warrant the position, that this could

To enablea person to maintain a pflvate constitute such peculiar damage, as to give

action for the erection of a public nuisance, a private action for a public nuisance. If,

he must have sustained some damage more however, this were an action on the case at

peculiar to himself than to others, in addi- the common law. to rec0ver damages for

tion to the inconvenience common to all, an obstruction of the highway by some

and I understand this position to be ad- positive act, whereby the plaintiff was de

mitted by the plaintiff’s counsel. Unless layed in passing it,or enabled to carry less

this were the rule,the doctrine, that a puh- loads, than he otherwise might and

lie nuisance is to he proceeded against only would have‘carried,it might well ad- ‘123

by indictment, would be abrogated. mit of a question,whether this would

Though the general rule is well settled, yet not be such a special damage, as to give a

questions have often arisen in respect toits private action. The case ofiiartv. Basset,

application; and in regard to what shall T.Jones’R.l56,4Vin.519,was one, in which

constitute such a peculiar damage, as to the plaintiff was entitled 150 IIe<-eive tithes.

give the right of a private action. there and, by means of the obstruction, was

seems to be some conffictin the cases. forced to carry them a circuitous route.

Some have assumed the ground, that the The allegation in the declaration was, that

injury must not only be peculiar to the he was forced to carry them a longer and

party, but also direct, and not c0nsequen- moredifiicult way. This wasthe only dam

tial; and of this description are the cases of age proved on trial, yet the action was held

Paine v. Partrich,Carth 19--i,and Hubert v. w0" to lay.

Groves,1 Esp.R.1-48. In thelattercaseitap- The 0as6 of R0se v- Miles, 4 M- & 3- 101,

peared, that the plaintiff had. by reason of was where the plaintiffs were compelled to

the obstruction of thepublic highway, been carry their goods overland, at an increased

prevented from carrying on his business in expense, in consequence of the defendants

so advantageous a manner, as he had a mooring a barge across a public navigable

rightto do, and was obliged to draw canal. If a person is hindered andimpeded

‘122 ‘his coal, timber, &c., by a circuitous in the transportation of his goods, by rea

and inconvenient way; yetLord KEN- son of obstructions, the injury seems to be

YoN nonsuited the plaintiff, and the king’s of the same kind,though perhaps less in de

bench refused to set asidethenonsult. The grcc, than if he was compelled to take a cir

opinion of Lord HoL’f-,in the caseoflveson cuitous route. There are other cases an

v. Moore, 1 Ld. Raym.486,seemsto be based alogous in principle.

upon the same ground; and though the But we do not think it necessary to de

court of king’s bench were equally divided cide the question, whether the evidence oi

in opinion,yet, upon consultation before all fered under the two first counts showed such

thejustices ofthecommon pleas and barons aspecialinjuryms would,nl)0I1 0011iHi0n law

of the exchequer, they were all of opinion principles, have g"iv0n 8 private action. in

that the action well lay. the case of an obstruction, raised by the

The grounds of that opinion I am not wrongful actofanindividual. In thisstat/e

aware are in print; but from a manuscript towns,by statute, are laid under obligation

note made by WiLLEs, chief justice of the to keep and maintain theirpublic highways

common pleas, it would appear, that the and bridges in sufficient repair, and, for

reason,which thejudges mainly went upon, neglect in this particular, are liable to in

was, that it sufficiently appeared. that the dictment. The statute also provides, that

plaintiff must and did sufferspecialdamage, if any special damage shall happen to any

more than others,because it was set forth, person. his team, carriage, or other prop

that the only way to come to the plaintiff’s erty, by reason of the insufficiency of any

coal pits from one part of the country was highway, or bridge, in any town, which

through the obstructed way; and conse- such town is liable to keep in repair, the

quently they thought. without an averment person sustaining such damage shall have

of the loss of customers, it should be taken, a right to recover the same in an action on

that the plain tiff had suffered particularly the case.

in respect to his trade, by the defendant’s I take it to be well settled. that if the

wrong. See Willes’ 1l.74,note a. The case statute had not given the action, no indi

came up upon a motion in arrest for thein- vidual, who had sustained special damage

sufficiency of the declaration, and the aile- through the neglect of the town to repair

gation was that the way was stopped up, their roads,could maintain a suit. Itmay

so that carts and carriages could not come be said. that where an individual sustains

to the plaintiffs colliery. an injury by the neglect or default of an

I consider, however, at the present day, other, the law gives a remedy. But that

that the decided balance of authority sus- principle does not apply, where the public

tains the position, that it is sufficient to are concerned, as it may well be said, that
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it is better that an individual should sus

tain an injury, than that the public should

suffer an inconvenience. In Brooke’s Abr.,

Tit. Action on the Case, pl. 93, it is

‘I24 said, if ahighway be out ‘of repair, by

which ahorse is mired, (to his injury,)

no action lies. The reason assigned is,that

the public are bound to repair, and the

remedy is by presentment. Upon the au

thority of the casecited in Brooke, the court

of king’s bench, in the case of Russell et al.

v. Inhabitants of the County of Devon, 2 T.

R. 667, held that no action would lay against

the county, to recover damages for an in

jury sustained by reason of a bridge being

out of repair, which the county were bound

to repair.

If, then, upon common law principles,no

action could be maintained against a town

for an injury growing out of their neglect,

recourse must be had to the statute, to

learn how farthey are made liable to a civil

action. We think, it must not only be a

special damage, in the language of thestat

ute, but direct, either to the person of the

traveller, to his team, carriage, or other

property, and that the damage complained

of must result to the person ofthetraveller,

or his property, while he, or the property,

was in a state of transition over the road,

or bridge. In the connection in which it is

used,it is evident, that the statute, though

it uses the expression “to any person,” has

allusion to the rights of the person of the

traveller; and we think, it was the inten

tion of the legislature, in the use of the

words “or other property,” following the

words “team,” or “carriage,” to confine

the statute to such property. as should be

on the road. If the expression “or other

property” is to be understood in an unlim

ited sense, it would seem to follow, that ii

theinsufiiciency of the road operated to the

injury of the traveller’s estate, though re

motely andindirectly,as by compelling him

to be at the expense and loss of timein trav

ersing a longer and more difficult way, as

in thecase of Hart v. Basset, he would have

his private action. We do not think the

legislature intended any such latitude of

construction.

If this be so, how do the defendants stand ?

They were incorporated in 1805, and are

made liable to indictment for the insuffi

ciency of the road.the same as towns. The

statute also declares, that “they shall be

liable to pay all damages, which may hap

pen to any person, from whom toll is de

mandable, which may arise from want of

repairs on said road.” See Acts of 1805, p.

154, sec. 5. Though the expression, “all

damages,” may seem broader than the act

in relation to towns, yet we think it

'125 was only the intention of the ‘legis

lature to substitute this corporation

in the place of the town, and to make their

liability coextensive with that of towns.

No reason is perceived, why it should be

more onerous than that of towns. The

town is relieved from all liability. as it re

spects this road; the public have their rem

edy by indictment; and why should the

rights to individuals be moreextended. than

against towns? In the charter ofthe Roy

alton and Woodstock Turnpike Company,

granted in 1800, the ph raseology in regard

to their liability is the same, as in the de

fendants’ charter; and in the case of Rich

ardson et al..v. Royalton & W. Turnpike

Co., 6 Vt. 496, it was held, that they were

liable only to the same extent as towns

under the general statute. We then come

to the conclusion, that the court below

were rightin regard to the substance of the

thing, that is, that the testimony offered

under the two first counts would not lay

the ground of a legal right to recover,

thoggh the offer were proved to its full ex

en .

The question then arises, was it error in

the county court, upon the proceedings in

this case, not to submit the efidence to the

jury and have the plaintiffs damages as

sessed under these counts? 1 am aware,it

has been said, that ii the defendant plead

the general issue, he cannot object to the

evidence, or to a verdict’s being found for

the plaintiff, if the evidence prove the dec

laration,though the declaration do not set

up any legal cause of action. lapprehend,

that this position needs, at least, some

qualification, and that the court may, in

their discretion,“ they are satisfied that no

cause of action is stated in the declaration

and none proved on trial,stop the cause on

trial, although the defendant have trav

ersed the declaration, Instead of demurring

to it. It does not follow from this, that it

would be error in the court not to do it,

and to leave the issue to be found against

the defendant, and let him get rid oi the ver

dict in the best way he can.

In England the practice is, if the plaintiff

fail to prove every fact necessary to support

the action, or -if the facts proved are insuffi

cient in law to maintain an action. the court

direct the plaintiff called. 1 Sellon-s Prac.

462. In Hubert v.Groves.-l Esp. R. 148. the

court ordered the plaintiff called: yet in

that case the plaintiff had proved the dec

laration, and the only question was, wheth

er that set out a legal cause of action. That

case went to trial under a plea

'of not guilty. And though the court ‘I26

cannot nonsuit the plaintiff against

his consent. yet if he persist in answering,

when called, the court will direct a verdict

against him. Sellon’s Pr. 464.

We have not adopted the practice of di

recting the plaintiff called, but our practice

has been,in such case, to directaverdict for

the defendant, unless the plaintiff shall elect

to become nonsuit. In thecase of Smith v.

Jofner et al., 1 D. Ch. 64, the evidence showed

a cause of action against the defendant, but

the action should have been broughtin the

name of the sheriff, and not by the deputy,

as it was. The court say, as this matter

appears upon the face of the declaration. it

should have been demurred to, but is fatal

under the general issue; and a verdict was

directed for the defendant. The case of

Gleason v. Peck et al., 12 Vt. 56, was an

.-uulita querela. and the plea not guilty ; and

though the complaint was proved against

one of the defendants, yet the court below

decided the action could not be maintained

against either. The declaration would have

been held bad on demurrer. The judge, who

gave the opinion of the court, seemed to

think, that if the issue had been to thejury,

the verdict must have been against such
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defendant; but I apprehend, it is imma

terial, whether the issue he to the court, or

jury.

-der a verdict, yet theyfind tlfeissue; and if

they find the issue for the plaintiff and give

judgment in his favor, upon a declaration

that setsforth no cause of action, it will be

Though the court do notin form ren-;

injury. than in the case of taking the plain

tiff’s horse. It is undoubtedly true, that

for an injury from the obstruction of a pri

vate right of way, the declaration may he

with a continuando, and the difference is,

that in the latter case the gravamen of the

action is the stoppage of the way, which

reversed upon error; and I apprehend the may well be continued. Where the injury

court, on motion, would arrest judgment. is improperly laid with a eontinuanrlo, the

Thepoint decidedin the case of Barney v.

Bliss et al., 2 Aik. 60, went simply to show,

that if the matter in a plea amounted to

no defence, and the plaintiff took issue upon

it, it was not error for the court to admit

legal evidence to prove the issue, and to di

rect the jury, if proved, to return a verdict

for the defendant. The point now before

us was not in the case of French v. Thomp

.son,6 Vt. 59. In that case the countycourt

-charged the jury, that a valid promise was

proved, and the jury found for the plaintiff.

The case does not establish the position,

that if the promise set forth in the declara

tion and proved had been vofd, it would

have been error for the county court, ifthey

had thought proper, to have directed a ver

dict for tiiedefendant,—though perhaps the

reasoning of the learned judge goes that

length.

‘127 ‘It is said, that in such case the

plaintiff is entitled to a verdict, be

cause.if it is set aside upon a motion in ar

rest, the defendant recovers no costs. But

I do not apprehend this is a sufficient rea

son, why the court should be compelled to

do a nugatory at-.t,—especially as the plain

tiff is first in fault in pleading. If the dec

lam tion were defective for the want ofsome

averment, which would be cured by verdict,

and the proof were sufficient, the court

doubtless should directtheissue to be found

forthe plaintiff. It hnsbeen frequently held

by this court, that, when a case comes up

upon exceptions, they will look into the

whole record, and if, upon the whole rec

ord, the judgment of the county court was

correct, it will be affirmed, though there

may have been error in the decision of the

county court upon the point to which the

exceptions were taken. We think thejudg

ment of thecounty court cannot be reversed

upon any exception taken to the proceed

ings of that court upon thetwo first counts.

it is claimed, that there was error in the

county court,in not confining the plaintiff,

under his third count. to some one single in

jury, accruing at some one time, when the

plaintiff was passing over the road. It is

familiar law, that if a trespass be of such

a nature, that it may either be continued,

or repeated, the plaintiff may declare strict

ly with a continuando, or in the mode

adopted in the present case. If, however.

the trespass cannot be continued. or re

peated. you cannot so declare. Monkton

v. Pushley, 2 Salk. 638. 9 Iia/con-s Abr.5l1.

In the case of the obstruction, or insuffi

ciency, of a public highway, it is the pet

quad, which is the gravamen of the action,

—not the insufficiency of the road. The in

jury sustained at any one time cannot be

continued, or repeated. The injuries sus

tained on different days, while pasing the

road, must, from their very nature. be dis

plaintiff, without any waiver on his part,

may,upon the objection of the defend

ant,be confined in his proof to a ‘sin- ‘I28

gle injury, though it might be the

ground of a special demurrer. Gould’s Pl.

107, scc.95.

This court are satisfied with the charge

of the court below under the fourth count

in the declaration. The damages are. or

should be, assessed to the landholders with

the expectation, that the public may take

materials from the highway for the pur

pose of buiidingorrepairing the road. The

question as to the right, raised in this case,

was decided some years since in Windsor

County. where timber was cut upon the

limits of the highway to repair a bridge;

and the true rule was laid down by the

county court as to the care, which the pub

lic should use in regard to the landholders’

rights. Upon recurring to the declaration,

it will be found, that there is no complaint,

that the defendants carried the clay, dug

upon the highway opposite to the plain

tiffs land, beyond the line of his farm and

there to be used on the highway. But if

this question arose on the declaration, we

should be satisfied with the ruling of the

county court.

The judgment of the county court is af

firmed.

STEPHEN Hu1\'r v. CAssIos Douomss.

(Chittenden, Dec. Term, 1849.)

A bailment of property, with a ower of sale, is a

personal trust to the bailee, w ich he cannot del

egate.

A. delivered a horse to B., for B. to use, with the

power of sale; B. exchanged the horse with C.

for another horse, and C. agreed, that he would

pay to A. 815,00, as the difference between them,

and the horse which C. received was to remain

the property of A., until the 815,00 was paid; but

B. at the same time told C., that he might trade

awa the horse, provided he kept the security

goo . C. accordin ly exchanged horses three

several times. and I. ie horse, which he obtained

upon the third exchange, was attached by the

defendant as the property of C. It did not ap

pear, that A, had ratified the acts of C., in ex

changing for that horse, and it was held, that

therefore the property in the horse had not vest

ed in A., although the 85,00 remained unpaid an

the time of the attachment, and that the horse

was subject to attachment by the creditors of C.

‘Trespass for takingahorse. Plea, ‘129

the general issue, and trial by the

court, March Term, 184.8,—BE.\-:\-i-;-1"I’, J.,

presiding. On trial it appeared, that pre

vious to the ninth day of February, 1847,

the plaintiff was the owner of a certain

horse. which he delivered to his brother,

John K. Hunt, as his bailee, to he by him

used and sold, or exchanged, and that in

the course of that month John K. Huntex

changed that horse with one Lee for an

tinct and independent. There could be no other horse, representing to Lee, at the

more a continuation, or repetition, of the , same time, that the horse belonged to his
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brother, and Lee agreed to pay to the plain

tiff $15,00, as the difference between the

horses, and that the horse which Lee re

ceived should remain the property of the

plaintiff until the $15,00 was paid, and that

the $15,00 still remained unpaid. It far

ther appeared, that at the time of the ex

change John K. Hunt gave Lee permission

to exchange the horse, which he then re

ceived, provided he kept the security good,

and that Lee subsequently exchanged that

horse for another, and again exchanged

twice subsequently, and that the horse

which he obtained upon the third exchange

was the one sued for in this action. The

defendant, who was a deputy sheriff, at--

tached and sold the horse in question, in

due form of law, as the property of Lee.

Upon these facts the county court rendered

judgment for the defendant. Exceptions by

plaintiff.

E. R. Hard and Smalley & Phelps for

plaintiff.

1. The conditional sale of the horse by

the plaintiff to Lee, being bona fide, did not

change the propertyin the horse, nor render

it attachable by Lee’s creditors, until after

the condition was performed. West v. Bol

ton, 4 Vt. 558. Bradley v. Arnold, 16 Vt.

382. Manwell v. Briggs, 17 Vt. 176. Smith

v. Foster, 18 Vt. 182. 2. The condition of i

the sale never having been performed be

tween the parties. the license to Lee to ex

change and the exchange made under it,

being likewise bona fide, did not change the

property, either in the first horse, or in

those procured by the exchange. Waldo v.

Pack, 7 Vt. 434.

H. Leaven W01 tI1 for defendant.

1. The plaintiff, having parted with the

possession of the horse by contract, can

not maintain this action of trespass

‘130 during the con‘tinuance of the con

tract. Soper v. Sumner et al., 5 Vt.

274. Swift v. Moseley et al., 10 Vt. 208. 2.

The sale of the horse was not conditional,

mt absolute. The authority given by

John K. Hunt to Lee, to exchange as often

as he chose, as well as the other circum

stances connected with the transaction,’

make Lee the legal owner of the property.

The opinion of thecourt was delivered by

Bs-\-.\-ETT, J. This was a case tried by

the county court, without the intervention

of a jury; and the only question for this

court is, whether the facts stated in the bill

of exceptions show, that, as matter of law,

the judgment should have been for the plain

tiff, instead of the defendant.

The defendant, as an officer, had attached

and sold the horse in question, as the prop

erty of one Michael Lee, at the suit of one

of his creditors. Thefacts found by the bill

of exceptions are, that the plaintiff was the

owner of acertain horse, which he put into

the possession of his brother, John K.

Hunt, to be used by him and disposed of,

and that the bailee sold the horse condi

tionally to Lee, or rather exchanged with

him for another horse, for which Lee was

to pay fifteen dollars, as the difference, and

the horse which Lee received was to remain

the plaintiffs property until the fifteen dol

lars were paid, which the case finds to be

still unpaid. The case farther finds, that

LYMAN v. TOWN OF BURLINGTON.

,__~

129

when the bailee traded with Lee, though

the exchange was accompanied with acou

dition, that the horse put away should re

main the property of the plaintiff, until the

difference was paid, yet Lee was told by

the bailee, that he might trade away the

horse, if he would keep the security good,

and that Lee had traded three times, and

.that the horse now in question is the one

! which was obtained upon the third ex

-change. We think the court were right in

giving judgment for the defendant.

' Though it should be granted, that the

- plaintiff should be protected in his owner

lship of the first horse, until the condition

was performed by Lee, upon the ground

that the property in the horse had not

passed, yet the question in this case is,bad

the property in the horse now in dispute

vested in the plaintiff at the time of the at

tachment. The case shows. that John K.

il-Iunt had the bailment of the first horse

to use, clothed with a power of sale.

This, of ‘course, wasa personal trust; ‘131

and the bailee had no authority to

delegate this trust to another. The maxim

is, “delegata potestas non potest dele

gar .”

Lee then had no authority, as derived

from the plaintiff, to deal in horses. and be

disposed of the one he received from his

-bailee without right. This did not defeat

the plaintiff in his title to that horse; and

the title to the one received in exchange by

Lee would not vestin him, at least not until

the plaintiff had ratified the acts of Lee;

and there was no evidence in thecase,tend

ing to show aratification at the time of the

attachment, and none in the case. unless

the bringing of this suit should be regarded

as such.

But if this were not so, I, for one, should

not be disposed to extend the doctrine,

which protects the vendor in his property,

while in the possession of the vendee upon

a conditional sale, as against creditors of

the vendee, so far as to permit the vendee

to exchange that property to an unlimited

I extent, and thereby invest the vendor with

the title to the newly acquired property,

,even though the vendee may have a gen

! eral authority so to do from the vendor.

It does not appear upon what ground

the county court proceeded in rendering a

judgmentforthe defendant. It might have

been upon the ground of collusion in pofnt

of fact. Doubtless the case contains evi

dence tending to prove collusion; and it is

aways necessary, that enough should af

firmatively appear upon a bill of excep

tions, that this court may see that there

has been error in the court below.

We think the judgment of the county

court should be affirmed.

Euas LYMAN v. TowN oF BuauNoros.

TowN oF BuRLINGroN v. Euss LYMAN.

(Chittenden, Dec. Term, 1849.)

The proceedings of the county court upon the re

port of commissioners, appomted by a justice of

the peace, under the statute, to apgraise the

damages occasioned to a land owner y the lay

ing out of a highway by selectmen, cannot be re

vised upon exceptions, but only upon certtomri.
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The case of Adams v. Newfane, 8 Vt, 271, recog- I

nized and affirmed. I

‘£32 ‘A deputy sheriff cannot serve process in fa

vor of the town, of which he is a rateabie

inhabitant, although the sheriff, under whom he

acts, is at the time an inhabitant of another

town, and has no property or interest in the

town in favor of which the process issues.

But this does not apply to a citation, or order of

notice, appended to a petition for a writ of certi

,nuri. Service of such a notice may be made by

any person.

When commissioners, appointed by a justice of the

peace, under the statute, to appraise damages

occasioned to a land owner by reason of the lay

ing out of a highway across his land, appraise

the damages at a sum exceeding forty dollars,

and therefore return their re rt to the county

court, the court have power, or sufficient rea

son, to reject such report; and if they do so, and

the same commissioners, without any new ap

pointmont, re-examine the premises, and make a

new report to the county court, in due form oi”

law, the court have power to acce t such report !

and establish the appraisal so m e.

It is not a sufflcient reason for rejecting the report -

of the commissioners in such case, that they re- -

fused to hear the testimony of witnesses in ref- -

erence to the value of the premises, over which

the road is laid out, and the amount of damages

sustained by the land owner.

When a petition for awrit of ccrt£rrra1-i is founded i

upon some informality or irregularity in the

forms of the proceeding sought to be vacated, .

and no injustice has been done, the court, in the 1

exercise of their discretion, will refuse to grant

the writ.

The first of these cases was a petition to

a justice of the peace, pursuant to the stat

ute, to appofnt commissioners to appraise

the damages sustained by the petitioner,

Lyman, by reason of a highway being laid

out across his land by theselectmen of Bur

lington; and the damages being appraised 1

at more than forty dollars, the report of

the commissioners was returned to the .

county court. The second case was an ap

plication to thesupremecourt, by the town ,

of Burlington, for a writ of certiorarf, to-

vacate the proceedings of the county court 1

in accepting the report made by the com-’

missioners. The facts are fully stated in

the opinion delivered by the court.

Smalley & Phelps for petitioner.

(.7. Adams for Burlington.

‘133 ‘The opinion of the court was de

livered by

Ksmooo, J. The town of Burlington

having, by their selectmen, laid a highway

over land of Mr. Lyman, and the selectmen

having refused to award him damages for

the same, Lyman applied to a magistrate{

in an adjacent town and procured the ap

pointment of commissioners to appraise his

damages. The commissioners appraised

his damages, and, the same being more

than forty doliars,made return of their do

ings to the term of the county court next

after their appofntment; and objections be

ing made by the town of Burlington to the

acceptance of the report, the case was con

tinued to the March Term of thecourt, 1848,

at which term the court refused to accept

the report, for the reason that it appeared,

that the commissioners were not sworn to

the faithful discharge of their duty. The

case was farther continued to the Septem

ber Term, and in the interim the commis

sloners again examined the premises, ap

praised the damages, and made report to

thecourt at their September Term, l848; at

which term the town of Burlington filed

exceptions to the report, and, upon hear

ing thesame, the report was accepted; and

to that decision the town of Burlington

filed exceptions and removed the case to

this court for revision. At the last term of

this court thetown of Burlington filed their

petition, (having previously procured a el

tation and caused the town to be notified

of the petition,) praying the court to issue

a writ of certiorarf, to bring the records of

the proceedings in the county court before

this court, and that the same be quashed

for the reasons set forth in the petition.

The exceptions were entered in this court,

and, upon the return of the petition and

citation, Lyman pleaded in abatement,

that the citation was served by a rateable

inhabitant of Burlington; — replication,

that the citation was served by a deputy

sheriff, and that thesheriff did not reside in

Burlington, and was not liable topay taxes

there ;—to this replication there was a de

murrer. Lyman iiled his motion to have

the exceptions dismissed. The cases were

heard together in this court upon the mo

tion to dismiss the exceptions, the pica in

abatement, and upon the merits of the peti

tion for the certiorari.

Theexceptions in thecase Lyman against

Burlington must be dismissed. They are

not properly before this court. The case is

identical with that of Adams v. Newfane, S

Vt. 271, and is controlled by that case. It

was there held, that this proceeding

“was ‘not by the course of the com- ‘I34

mon law, but entirelyin the nature of

proceedings of a court ofsessions ;—that it

is the same as the appofntment of commit

tees by the county court to lay out roads

and the accepting of their reports, which

proceedings are not subject to revision but

upon certiorari.” That case is decisive of

the present. The exceptions are therefore

dismissed.

’1-he first question that arises upon the

petition is as to the sufficiency of the rep

lication to the plea in abatement. This rep

lication is founded upon the assumption,

that the act of the deputy is, in law, the

act of the sheriff, and that, inasmuch as

the sheriff was not an inhabitant of Bur

lington, or subject to the payment of rates

there, the service cannot be invalidated,

though made bya deputy, who was a rate

able inhabitant of the town. This assump

tion, we think,cannot besustained. For it

was held by this court in Fairfieid v. Hall.8

Vt. 68/that a deputy,who was a rated inhab

itant of thetown.could not serve a writ, to

which his town was a party. The replica

tion must therefore be held insuiiicien t.

The replication being demurred to, the de

murrer reaches back to the first defect in

pleading, and raises the question of thesuf

iiciency of the plea. The plea is based upon

the assumption, that the citation, or order

of notice, appended to the petition, is like

the ordinary process of law and is subject

tothe same rules, as to service, as the ordi

nary process of the courts. In the present

case, if we were to hold the plea sufiicient.

we should not think of abating the peti
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tion. The onlyeffectof sustaining the plea make a legal report; and until they had

would be to suspend the hearing upon the,made such a report. we think. it cannot

petition, until proper notice was given to i with propriety be claimed, that they had

the adverse party. But we do not thinklexhausted theirpowersundertheirappofnt

tho plea can be sustained,cither upon pri.n- - ment. The statute provides, that upon

ciple, or authority.

port of it are cases of the ordinary process

of law. Thecase at bar,wethink,is clearly

distinguishable from thosecases. The serv

ice of this notice was not the service of

process, in the common acceptation of the

term. it was an application to this court

for acerfinrarf, and an order of notice to the

adverse party to appear and show cause,

whythe writ should not issue. The service

of the notice is not regulated by statute,

and we think it might well be made by any

one. Even had the petitioner delivered a

copy of the petition and order of notice to

the adverse party, upon properproof of the

fact the court would have deemed it

‘135 suiiicientnotice. The I-whole proceed

ing is regulated by the rules and use

ges of the court. We therefore hold the

plea in abatement insufficient.

This result renders it necessary to ex

amine the questions preeented in the peti

tion.

The petition seeks to have the proceed

ings of the county court quashed, upon the

ground that the commissioners had no au

thority to make the report, which was

finally accepted by the county court,—that

the county court had no authority to ac

cept the report,—and for the farther reason,

that the commissioners refused to take the

testimony of witnesses, showing the

amount of the petitionee’s damages. It is

urged by the petitionee, that the county

court had no authority to appofnt thecom

missioners, or to confer upon them any

powers whatever in relation to the assess

ment of the damages, and to this proposi

tion we readily accede. The commission

ers vrere appofnted by ajustice of the peace,

pursuant to the statute, and we do not per

ceive, that the county court undertook to

clothe them with any authority. They de

rived all their powers irom their appoint

ment. The county court were limited, in

their action, to such report as the commis

sioners should submit. This they might ac

cept, or reject, as they should be advised was

proper. The first report the county court

refused to accept, for the reason that the

commissioners were not sworn, and per

haps for other irregularities apparent in

the proceedings of the commissioners. The

commissioners reexamined the premises,

made anew appraisal of damages, and sub

mitted their second report. This report,

being deemed regular and in due form, the

county court accepted. In opposition to

this proceeding of the commissioners and

the county court it is urged, that the com

missioners having made a previous report
and thecourt having set Istaside, the power

of both upon that subject was exhausted,

and that neither could take farther action

in the premises. We think this objection

cannot be sustained.

It is indeed true, that the s1 atute does

not provide for a second appraisal and

report by the commissioners, or the accept

ance of a second report by the court. The

commissioners, however, were bound to

The cases cited in sup- the return of the appraisal to the

county court the ‘same shall be es- ‘136

tablished, if no suiiicient cause be

shown to the contrary. From which it

is evident, the court have the power to ac

cept the report and establish the appraisal,

or reject it upon sufficient cause. If the re

port is not conformable to law, it is the

duty of the court to reject it. And the re

jection of an informal and illegal report

does not, we think, divest the court of the

power to act upon a subsequent legal ap

praisal. The power so to do is, and must

necessarily be, incident to the court. To

hold otherwise would be productive of the

most injurious consequences.

It is farther urged, that the proceedings

should be set aside. for the reason that the

commissioners refused to receive the testi

mony of witnesses in relation to the damag

es. Thestatute makes no provision in rela

tion to the taking of testimony by the com

missioners, nor does it even contemplate

such proceeding. It directs them to “pro

ceed to view the premises and make the ap

praisal.” It evidently contemplates, that

the appraisal is to be made by the commis

sioners, upon view of the premises. Doubt

less thecommissioners might resort to other

means, if they deemed it expedient, to aid

them in makingtheir appraisal. But we do

not deem their refusal to examine witnesses

upon a subject asufflcient ground to justify

setting aside their proceedings. Would it

be deemed sufficient cause to set aside the

levy of an execution upon real estate, that

the appraisers refused to examine witnesses

as to the value of the land they were ap

pofnted to appraise? We think not; and

yet it might be urged in that case with quite

as much propriety as in the present.

The application for a certiorari is ad

dressed to the sound discretion of the court,

and when it is founded upon some informal

ity, or irregularity,in the forms of the pro

ceeding, and no injustice has been done, the

court, in the exercise of their discretion,

will refuse the writ. In the present case

there is no evidence before the court, that

injustice has been done, and we discover no

sufiicient cause for awarding a certlorari.

Consequently the writ is denied and the

petition dismissed.

‘Emma D. SLoouM v. AmxANmca ‘137

CATLIN, GoY CATLIN, Hr:NRY W. CAT

Ln~1 AND NEwELL LYoN. (In Chancery.)

(Ch-ittenden, Dec. Term, 1849.)

To make a deed of the equity of redemption of the

rautor in real estate available against an attach

ng creditor of the grantor, proof of a registry 0!

the deed in the proper ofiice, or notice to the at

taching creditor, before his attachment, of the

existence of the deed, must appear.

The purchaser of the equity of redemption of mort

agod premises, who has paid the mortgage debt,

Eat who has neglected to cause his deed from the

mortgagor to be recorded, until after a creditor
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cf the mortgagor had a"~-MI;h"-d the equity 01', re- material facts. The bill was taken as con

demPUUHJIa5 all eqmmble 1ie“ “P0n the Prelimea fessed , as to Alexander Catlin. The answers

for the rennbursement of the amount so paid by were traversed and testimony was taken-

mm- the substance of which is fully stated in the

The 001111 01’ Chancery will relieve from the,1eI.'_al opinion delivered by the court. Decree for

consequences of a merger of the mortgage title in the orator Appeu] by defendants

the fee, where equity requires it. A Peck for orator -

The execution debtor, or those who claim under C. Adams for defendants.

him, cannot object to the validity of the levy of The opinion of the court was delivered b)

the execution upon the debtor’s equity of redemp

“°“ in rn°"Ka¥*?d Premises- "M 1h° m°"E<-*8° KsLLooo J That thedeedirom Alexan
g§blg¥a::;:u?li,’elnt:3: %?Ii,-Ififn:-re!-r“hr: 2:2: 13:32; der Catlin to Stephen Haightis to be treated

not operate an injuryto the debtor, but to the as a mortgage, we entertain no doubt

creditor, and of this the debtor cannot complain. After the execution of the deed Alex

ander(-atiin continued to oc‘cupy and ‘I39

Appeal from the court of chancery. The control the premises, which were of

orator alleged in his bill, that Alexander much greater value than the amount of

Catlin, on the eighteenth day of March, the liabilities assumed by Haight. Both

1839, was the owner of certain real estate Haight and Alexander Catlin treated it

described in the bill, and that he then con- as a mortgage, and Guy Catlin, in his

veyed the premises to Stephen Haight, by answer, admits, that the deed was made

a deed which was absolute in its terms,but as an indemnity for the liabilities as

which was understood and intended by the sumed for Alexander (-atiinat Washington.

Earties to belorthesole purpose of securing Such being the fact, Alexander Catlin had

night for certain liabilities, which he had an equitable interestin the premises, which

incurred for Alexander Catlin; that the ad- was subject to attachmentby his creditors,

ministrator of Haight conveyed the prem- until he was legally divested of that inter

fses to Uuy Catlin, and GuyCatlinconveyed est. To make the deed from AlexanderCat

them to the other delemlants, Henry W. lin to Guy Catlin available, as against the

Catlin and Newell Lyon; that Alexander creditors of Alexander Catlin, proof of a

Catlin was indebted to the orator, and the I registry of it in the proper office, or notice

orator, on the twenty second day of March, I to the attaching creditor, beforehis attach

ls-12, attached the equitableinterest ofAiex- | ment, of the existence of the deed, must ap

ander(-atiinin thepremisos,and prosecuted ; pear. But neither appears in the present

hlssuittofinaljudgmentandexecutlon,and ca.-e.

0au.~wd his execution to be levied upon the it was urged at the argument, upon the

IllOl-l-iIIllI+‘.(l premises; and that the defend- authority of Pratt v. Bank of Bennington,

ants continued to occupy the premises 1 10 Vt. 293, that a registry of the deed was

after the levy of the orator’s execution ;— 1 unnecessary. That case, however, is not

and the orator prayed, that the de- analogous to this. There the court held,

‘138 ‘handouts might be decreed to account that for the purpose of a foreclosure by the

for the rents and profits, and to ap- assignee of a mortgage, it was not neces

ply thesameto thepaymentof the debt due sary to record the assignment; and this

from Alexander Catlin to Stephen Height, upon the well settled principle in chancery,

and that they release that portion of the that the mortgage is regarded as a mere

premises covered by the orator’slevy. The incident of the debt, and as accompanying

defendu.nt Guy Catlin admitted, in his un- it, wherever that may be assigned; and as

swer, the execution of the mortgage, and the debt may be assigned by parol, the

that it was made for the purpose set forth mortgage security may be transferred in

in the bill, and he averred, that Haight, the sameway. This has no application to

revious to the seventh day of November, the transfer of the equity of redemption.

840, paid certain demands for Alexander We think, therefore, that the orator ac

Catlin to Strong & Co., Philo Doolittle, and quired a lien by his attachment. It is not

one Taft, amounting to $233,“), and that necessary, in disposing of the questions

on the twentieth day of July.183i), the said raised in this case. to inquire what would

Guy Catlin paid to Haight $150, for money have been the effect upon the rights of cred

by him paid for Alexander Catlin at Wash- itors, had the deed from Alexander Catlin

ington; that on the seventh day ofNovem- to Guy Catlin been recorded before the at

ber, 1840, by an arrangement between tachment. No pecuniary consideration

Haight. Alexander Catlin and Guy Catlin, passed upon the execution of the deed, and

Alexander Catlin conveyed his equity of re- there was a great disparity between the

demption in the mortgagedpremisesto Guy value of the premises and the amount of

Catlin; thatGuyC-atlin executed hisnoteto Mr. Haight’s incumbrance. The convey

Haight for $233,l0, being the amount paid ance by the administrator ofHaight to Guy

by Haight to Strong & C-0., Doolittle and Catlin was a transfer of Haight’s interest

Taft, and at the same time received from under the mortgage, or in effect an assign

Haight an agreement, that, upon the pay- ment of the mortgage. Guy Catlin having

ment of said note, he would convey his in- procured an assignment of the mortgage

terest in the premises to the said Guy Cat- and a release from Alexander Catlin of the

lin: and that Guy Catlin afterwards paid equity of redemption,the legal consequence

the note and the administrator of Haight was, that the mortgage interest became

conveyed the premises to him. The deed merged in thefee. Itis,however,doubtless

from Alexander Catlin to Guy Catlin was competent for a court of equity to relieve

recorded the twenty eighth of March, 1842. from the legal consequences of the

The defendants Lyon and Henry W. Catlin ‘merger, by setting up the mortgage, ‘140

answered; but their answers set forth no where equity requires it should be
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done. Guy Catlin having paid off the in

cumbrance, he has an equitable lien upon

the premises for the reimbursement of the

same. And the case appears to have been

so considered by the chancellor.

But it has been urged, that the defendant

Guy Catlin should have been allowed a lien

upon the estate,by virtue of the mortgage,

for the sum of $233,10, being the amount of

the note by him executed to Haight on the

seventh of November, 1840, in addition to

the $150 by him paid on the twentieth of

July,1839. Itappears,thattheusualcourse

was pursued, of referring it to a master to

ascertain and report the sum due upon the

mortgage, and also the rents and profits of

the premises after the orator’s levy. The

master reported thesum dueupon the mort

age to be $150 on the twentieth of July,

839, and that there was no evidence, that

the note to Strong & Co., the note to Philo

Doolittle and the demand to Taft were in

cluded in the mortgage of AlexanderCatlin

to Stephen .Haight, by virtue of an agree

ment between them, and that there was no

evidence, that Haight ever paid, on the

score of his original liability for the said

Alexander, any more than the sum of one

hundred and fifty dollars. This report was

confirmed by the chancellor and formed

the basis of his decree.

On examining the proofs weareunable to

find any satisfactory evidence, to justify a

different result than the one reported by the

master. It is indeed true, that Guy Catlin, in

his answer, alleges, that the execution and

payment of the note toHaight of $233,10 was

with the assent and at the request of Alex

ander Catlin, as was also the arrangement

with Haightfor the assignment of the mort

gage; but this,not being responsive to the

bill, is not evidence for the defendant. Nor

is the paper detailing these demands of

Strong & Co., Doolittle, and Taft, and con

taining the declaration and signature of Mr.

Haight, that he had paid those demands for

Alexander Catlin, satisfactory evidence of

the fact. But suppose this difficulty re

moved, and we were to regard the fact of

the payment of these demands by Haight

established by the proofs, there is still an

other objection to the allowance of this

claim. There is no evidence of any agree

ment between Alexander (.-atlin-and

‘141 Haight, by ‘which Haight was to

hold the mortgage as security for such

payment. We think, therefore, that this

claim was properly disallowed.

It is farther objected, that the orators’

levy of his execution is irregular and vofd,

inasmuch as it appears,that the mortgage

to Haightis not stated at the true amount,

but atless than the amount. And the case

of Paine v. Webster, 1 Vt. 101, is cited to sus

tain this objection. So farfrom its being an

authority in support of the objection, it is

a direct authority in support of the levy.

That the incumbrance is estimated at too

small a sum does not operate an injury to

the debtor, but to the creditor, and of this

the debtor cannot complain.

The result is, that the decree of the court

of chancery is uf|ll.lIl€d, with costs to the

orator, and the case remanded to the court

of chancery.

‘COUNTY OF FRANKLIN.

JANoARY TERM, 1850.

Passswr :

HoN. STEPHEN ROYCE,

CHIEF JonGs.

Hos. MILO L. BENNETT,

HoN. DANIEL KELLOGG, I

HoN. HILAND HALL,

AssIsTANT JoDGEs.

JoaN DwYER v. SAMuEL P. HALL.

(Franklin, Jan. Term, 1850.)

The plaintiff sold to the defendant a mare for a

sgeciffed sum. and the defendant agreed, that, if

t a mare proved to be with foal, he would pay

an additional sum of four dollars to a third per

son, to whom the plaintiff was indebted in that

amount. The mare having proved to be with

foal, and the defendant having refused to make

the payment as agreed, it was held, that the

plaintiff might recover the four dollars in an ac

tion upon book account.

Book account. The plaintiff, among

other items in his account, claimed to re

cover for one charge of four dollars, in ref

erence to which the auditor reported the

facts as follows. The plaintiff sold to the

defendant a mare, at aspecified price,

and it was agreed be‘tween them, ‘143

that, if the mare proved to be with

foal, the defendant would pay the farther

sum of four dollars to one Saxby,to whom

the plaintiff had previously agreed to pay

that amount, if the mare proved to be with

foal; and the plaintiff then charged that

‘142

amount to the defendant, on book account,-

conditionally, “ if the mare should be with

foal.” Saxby was not privy to this agree

ment. and was never informed of it by the

defendant, nor did he ever agree to dis-..

charge the plaintiff from his liability. The

mare proved to be with foal; but the de-,

fendant refused to pay Saxby, and denied-

any liability to do so, and thereupon the-

plaintiff paid Saxby, and then brought this

action. The auditor allowed the charge,

and the county court accepted the report,

and rendered judgment thereon for the

plaintiff. Exceptions by defendant.

Stevens & Edson, for defendant, insisted,

that the action on book account could not

be sustained, for the reason, that there

was no existing debt, when the charge was

made, and relied upon Slasson et al. v. Da

vis, 1 Aik. 73, Nason v. Crocker, 11 Vt. 464,

and Stone v. Pulsipher et al., 16 Vt. 428.

Wilson & Atwood, for plaintiff, insisted,

that the action was properly brought in

the name of theplaintiff,—citing Crampton

v. Ballard,10 Vt. 251, Pangborn v. Saxton,

11 Vt. 79. Hall v. Huntoon, 17 Vt.244, Whit

ing v.Corwin, 5 Vt. -i5l,and Phalan v. Bar

ney, 11 Vt. 82; that the item was a proper

subject of charge on book,—citing Kings

land v. Adams, 10 Vt. 201, and Gilman v.

Peck, 11 Vt. 516; and that the right to

charge was not affected bythecontingency,

to which the right to demand paymentwas

made subject,—citing Hall et al. v. Peck et

al., 10 Vt. 474, Hickok et al. v. Ridley, 16

Vt. 42, and Rogers v. Miller, 15 Vt. 431. -
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The opinion of the court was delivered by

HALL, J . The real characterof thetrans

action is, that the plaintiff sold the defend

ant a mare at a stipulated price, which

price was to be enhanced to a larger sum,

provided the mare proved to possess a

certain quality, which it was then imprac

tica ble to determine whether she possessed,

or not. if the mere at the time of the sale

had been lame from a recent injury,

‘I44 the extent of which could ‘not then

be ascertained, and it had been agreed,

that the purchaser should pay for hera

certain price, and an increased price, pro

vided she should recover from herlumeness

within a specified time, and the mare had

been charged on book, I apprehend there

could be no doubt, the seller could recover

her value in this form of action, at either

the higher or lower price, as the evidence

should warrant. So, if the mare in the

present case had been sold on credit and

charged on book, we see no objection to

the plaintiff’s recovering her value in the

book action, and at the enhanced price,

if the facts in the case showed him entitled

to it. Nor do we think,it would form any

RE1’Olt-l-S. (Franklin Co.

liver the same, and the vendee do not a pear, for

the purpose of performing his art 0 the con

tract, the vendor may, after wait ng a reasonable

time, re-sell the property.

Assumpsit. The plaintiff alleged in his

declaration, that on the thirty first day of

September, 1847, he contracted with the de

fendant, to purchase of him all the new milk

cheese which he then had on hand, and all

that he should make between that time

and the first day of October, 1847. at seven

cents per pound, to be delivered at the

wharf at St. Albans Bay on the fifteenth

day of October, 1847, and that be advanced

to the defendant fifty dollars on account of

said contract, but that the defendant had

never delivered the cheese; and the plain

tiff claimed to recover the amount so ad

vanced by him. There was also a count

for money had and received. Plea. the

general issue, with notice, that the defend

ant would prove, that he had readyior de

livery, at the place agreed upon. on the lil

teenth day of October, 1847, and for several

days thereafter, all the cheese which he con

tracted to deliver, but that the plaintiff

neglected to appear to receive the cheese,

or to pay for the same, and that thereupon

obstacle to the recovery on book, that by l the defendant sold thccheese at a price less

the agreement the price of the mare, or e than seven cents per pound, and thereby

portion of it, was to have been paid to a

third person, instead of directly to the seller.

Sales are not unfrequent, in which the pur

chase moneyis agreed to be paid to athird

of the

vendor to him, but it has not been sup

Posed,thHt we are aware, that such agree

ment in regard to the mode of payment

would prevent the vendor from charging

and recovering for the article on book.

The present is substantially an action to

recover of the defendant a balance due to

the plaintiff on the sale of a mare; and

such in effect was the form,in which it was

presented to the auditor. We perceive no

valid objection to the form of the action

for the recovery of this balance, and there

fore afiirm thejudgment of thecountycourt.

FRANCIs JoNEs v. LarnnoP MARsn.

(Franklin, Jan. Term, 1850.)

Where a contract for the sale of property is entire,

and the delivery of the property and the payment

of the purchase money are concurrent acts, tobe

performed at the same time, neither party can

maintain an action upon the contract, without

averring performance, or an offer to perform,

upon his part.

Where the vendor, in such case, promises todeliver

the property at a specified time and place, and

the vendee promises to pay for it upon delivery,

these promises are dependent upon each other;

the vendor is uotcompelled to part with his prop

erty without payment, nor the vendee to pay the

money, without receiving the property.

‘I45 ‘And where the vendee, in such case, has ad

vanced a portion of the purchase money,

but has not performed the residue of his contract

by ay]ment upon delivery, and the vendor has re

soig t e property, and has thereby incurred a loss

to a greater amount than the sum advanced by

the vendee, the vendee cannot recover back the

sum so advanced by him, either on a count upon

the contract, not averring performance on his

part, nor on a count for money had and received.

If the vendor, in such case, attend, with his prop

erty, at the time and place specified, ready to de

incurrcd a loss of a large sum, to wit, sev

enty dollars. Trial by the court, Septem

ber Term, 1849,—PoLAND,J.,presiding. On

trial the plaintiff gave in evidence a writ

ten contract between the parties, which

was in these words ;—“ Received, Franklin,

September 31st, 1847. of Francis Jones, fifty

dollars, in part pay for my dairy of cheese.

I am to deliver all the new milk cheese I

have now on hand, and all I make up to

the first of October next, well boxed, on

the wharf at St. Albans, by the fifteenth of

October next, for which I am to haveseven

cents per pound on delivery. (Signed) La

throp Marsh.” And it was conceded

by the plain‘tiff,that the facts stated ‘14‘

in the defendant’s notice under the

general issue were to be considered by the

court as true. The court rendered judg

ment for the defendant. Exceptions by

plaintiff.

A. Burt for plaintiff.

Where a covenant or promise, goes only

to a part of theconsideratiomand abreach

thereof may be paid for in damages, it is an

independent covenant, or promise, and an

action may be maintained for a breach of

it by the defendant,without alleging per

formance, or readiness to pefiorm, in the

declaration. Obermyer v. Nichols, 6 Binn.

159. Bennet v. Ex’rs of Pixiey, 7 Johns.

249. Benson v. Hobbs, 4 Bar. & J. 286.

Morrison v. Galloway,2 Ib. 467-. Foster v.

Purdy, 5 Met. 442. If the plaintiffs cove

nants, which form the considera tion,be de

pendent, yet if part of the consideration

have been accepted and enjoyed by the de

fendant, and the plaintiff haveno other rem

edy than on the covenant. and the defect

on his part be compensable in damages.

the plaintiff may recover, without alleging

performance of the residue. And the rule

is thus laid down in Lewis v. Weldon, 3

Band. 71, 81; Muldrow v. M’Cleland, 1 Lit.

1; Payne v. Bettisworth, 2 A. K. Marsh.

429 ;—and upon this ground, that a consid
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erable part of the consideration has been

received and enjoyed by the defendant;

Tompkins v. Elliot, 5 Wend. 496. It must

therefore be averred in the declaration, or

appear in thepleadings,that part has been

performed and received. Bean v. Atwater,

4 Conn. 4-13. The true rule appears to be,

that if part of the consideration have been

executed, at the time the covenants are

made, the covenants, which form the resi

due of the consideration, are independent,

—as in the case of Bean v.Atwatcr. Sta

vers v. Curling, 3 Bing. N. C. 353, [32 12.0. L.

169.] Smith’s Lead. Cas., n. pp. 14-17. If

the purchaser of goods neglect to take them

away in a reasonable time, and after no

tice, though the sellermay charge him ware

house rent, and bring an action for not re

ceiving them, if he be prejudiced by the de

lay,yet the buyer’s neglect does not author

ize the seller to put an end to the contract

and sell the goods to anotherperson. Long

on Sales 109.

‘I47 ‘Rand & Child for defendant.

1. The contractbetween theparties

is an entire, indivisible contract; the de

livery of the cheese by the defendant and

the payment of the purchase money by the

plaintiff are concurrent acts, and perform

ance, or offer to perform, by the plaintiffs

is a condition precedent to his right of re

covery. Bank of Columbia v. Hagner, 1 Pet.

455. 2 Smith’s Lead. Cas. 1, 10. 1 lb. 17. 2

Stark. Ev. 886, 887. 1 Chit. Pl. 323, 324.

Dana v. King, 2 Pick. 155. 2. The plaintifl’s

neglect, or refusal, to appear at the place

designated in the contract for the delivery

of the cheese amounts to an abandonment

of the contract by him, and he is not en

titled to recover in special assumpsit upon

the contract, or in general assumpsit for

what he has paid or performed under it. 2

Smith’s Lead.Cas.,Am. Notes,31 lb. 1. St.

Albans Steamboat Co. v. Wilkins, 8 Vt. 54.

Faxon v. Mansfield, 2 Mass. 147. Stark v.

Parker, 2 Pick. 267. Jennings v. Camp, 13

Johns. 94. Ketchum et al., v. Evertson, lb.

359. 2 Pick. 155. 3. The payment of the

$50 merely bound the defendant to carry

the cheese to St. Albans Bay and to com

ply with the farther conditions of the con

tract, upon his receiving the purchase

money from the plaintiff; and if the plain

tiff neglected, or refused, to complete the

contract, be forfeited what he had paid.

Esp. N. P. 15, 16. Langfort v. Adm-r of

Tiler, 1 Salk. 113. Saville v. Saville, 1 P.

Wms. 745. 13 Johns. 359. Chit. on Cont.

396, 431—435.

The opinion of the court was delivered by

KsLLoeo, J. This was an action of as

sumpsit, counting upon a contract for the

sale and delivery of the defendant’s cheese.

The declaration also contained a count

for money had and received. Theissue was

tried by the court, and, upon the facts

found, the county court rendered judgment

for the defendant, and the question pre

sented for consideration is, are the facts re

ported sufficient to sustain thejudgment of

the court below?

The contract, upon which the plaintiff

seeks to recover, is entire and indivisible,

and the delivery of the cheese by the de

fendant and the payment of the purchase

money by the plaintiff are concurrent acts,

to be performed at thesametime. The con

tract remains unrescinded, and upon such

a contract it is well settled by the

‘authorities, that neither party can ‘Ma

maintain an action, without aver

ring performance, or an offer to perform,

his own part of the contract.

That the promises and undertakings of

the parties are dependent would seem, by

the language of the contract, to be placed

beyond alldoubt. But evenif it were doubt

ful, whether the promises are dependent,

or independent, it is said, that courts have

uniformly favored the former construction,

—that of dependentpromises,—as being ob

viously the most just. The vendor ought

not to be compelled to part with his prop

erty, w.thout receiving the consideration;

nor the vendee to part with his money,

without receiving an equivalent in return.

But it is said,that although thepromises

of the parties are mutual and dependent,

yet, inasmuch as part of the consideration

has been accepted and enjoyed by the de

fendant, and the plaintiff has no other rem

edy than upon the agreement. and inas

much as the plaintiifs failure to perform

his part of thecontractcan becompensated

in damages,the plaintiff should be allowed

to recover, without alleging performance

of the remainder. And some few author

ities are cited bv the plaintiff, as sustaining

this doctrine. These cases, however, pro

ceed upon the ground, that the principal

part of the consideration had been received

and enjoyed. For it is admitted, that

where there has not been such acceptance

of part, as makes it fraudulent to set up

this defense. the action will not be sus

tained, though the plaintiffs undertaking

be divisible. And in this case it can hardly

be said to be fraudulent in the defendant tc

set up this defence, inasmuch as the amouni

advanced by the plaintiff upon the making

of the contract is less than the loss sus

tained by the d"nendant upon a re-sale 0-

the property

Neither is the plaintiff entitled to recover

upon the general count. The contract be

ing entire and executory, although th

plaintiff has performed a part of 115,370

having failed to perform the remain e1.

without any sufficient excuse, and without

the consent of the defendant, he cannot re

cover, either upon the special or general

counts. This proposition is sustained by

numerous adjudged cases. 2 Smith’s Lead

Cas. (notes) 31. 8 Vt. 54. 2 Pick. 267. 13

Johns. 94. lb. 359. The case of Ketchum

v. Evertson, 13 Johns. 359, is directly in

pofnt and decisive of the case before us.

‘Nor is the plaintiff entitled to re- ‘149

cover the money by him advanced

upon the contract; Esp.16; 1 P. Wms. 745;

1 Salk. 113; at least, unless the amount

realized from the sale of the property,

when added to the sum advanced by the

plaintiff, shall amount to more than suffi

cient to meet thecontract price of the cheese

and the expenses incident to the sale; and

then he would only be entitled to recover

such excess. The case shows, that there

was no excess in the hands of the defendant.

The plaintiff having failed to appear at

the time and place specified in the contract,
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to receive and pay for the cheese, the de

fendant was at liberty to treat it as an

abandonment of the contract by the plain

tiff. and was justified in reselling the prop

erty. ’l’he county court must have found,

that the defendant kept the cheese for the

plaintiff a reasonable time, and beyond

this he certainly was not bound to hold it.

To require him to store the property and

delay the receipt of his money would be un

reasonable and what the law does not re

quire of him. The right of the vendor to

sell, under such circumstances, is clearly

sanctioned by the authorities. (-hit. on

Cont. 396, 431. 1 Salk. 113. 13 Johns.

Upon the facts found in this case we are

unable to discover any ground,upon which

the plain tiff is en titled to recover. Thejudg

ment of the county court is therefore af

firmed.

MYRoN Hwxox v. NaLseN Boos.

(E‘ranklin, Jan. Term, 1850.)

"he defendant leased to the rlaintiffafarm for one

ear, and, by the contract, was to provide a

orse for the plaintiff to use upon the farm dur

ing the term. At the commencement of the

term he furnished a horse, but took him away

and sold him, before the expiration of the term,

without providing another. Held, That the

Blaintiff acquired a special propcrtyin the horse

» the baiiment, and was entitled to recover, in

an action of trover for the horse so taken away,

damages for the loss of the use of the horse dur

ing the residue of the term.

Trover for a mare and colt. Plea, the

general issue, and trial by jury. June

‘I50 Term, 1849,—RovcE, Ch. J..presiding.

'0n trial the piuintiffgavein evidence

a lease of a farm to hlmselffrom thedcfend

ant, dated March 8, 1847, to be cultivated

upon shares for one year, by the terms of

which he was to furnish the plaintiff with

a pair of oxen and a horse, to be used in

carrying on the farm, and proved, that, at

about the commencement of the term, the

defendant put upon the farm the mare in

question, for the plaintiff to use, that this

was theonlyhorsc furnished by the defend

ant, or used by the plaintiff for that pur

pose, and that in October, 1847, which was

during the term, the defendant, against

the will of the plaintiff, took away and sold

the mare, without furnishing any other

horse for the plaintiff to use,—the plaintiff

then insisting to the defendant, that he

needed the mare to use. Thecourtinstruct

ed the jury, that if they found, that the de

fendant placed the mare upon the farm in

pursuance of the contract on his part, and

that she was accepted by the plaintiff, as

the horse to be used by him in carrying on

the farm. the plaintiff acquired an interest

in the possession and use of the mare,which

would entitle him to sustain this form of

action against the defendant for wrong

fully taking away the mare,—especlally if

another horse were not substituted in her

place; and that, if they found the mare

was taken away by the defendant without

consent of the plaintiff, and against his

will, no other horse being substituted for

him to use, he was entitled to recover just

damages for the loss of the use of the mare

upon the farm for the remainder of the term.

Verdict for plaintiff. Exceptions by defend

an t.

H. E’. Hubbell. for defendant, insisted,

that the plaintiffs only remedy," any.was

by an action upon the contract, and notby

action of trover.

M. Scott for plaintiff.

The opinion of thecourtwas delivered by

KELLoGG, J. This was an nction of

trover for amare and c0it,and it appeared

upon the trial, that the defendant, on the

eighth olMarch,l847,luised to the plaintiff

a farm for theterm of one year, and agreed

to furnish a pair of oxen and a horse to

carryon thesume. That at thecommence

ment of the term, the defendant put

'upon the farm the mare in question ‘I51

for the plaintiff to use in carrying on

the same, and that it was the only horse

furnished by the defendant or used by the

plaintiff for that purpose. That in Octo

ber, 1847, the defendant took the mare away

from the plaintiff, without his consent, and

against his will, and sold her, without fur

nishing any other horse for the plaintiff to

use; and that the plaintiff objected to the

defendant’s taking the mare, and insisted,

that he was entitled to the use and pos

session of her under the lease, and that he

needed her

The defendant now insists, that for the

act of taking the mare from the plaintiff

the action of trover ca|.i.0t be maintained,

—that by the terms of the lease he was only

bound to furnish a horse, and that his neg

lect so to do would only subject him to an

;a(-ilonforbreach ofthecontract. It must be

conceded, that had the defendant neglected

to put in horse upon the farm agreeably to

his stipulation in the lease, the plaintiff

could only have obtained redress for such

neglect by an action for breach of the con

tract. But the defendant having placed

the mare upon the farm in pursuance-of the

agreement, the plaintiff, having accepted

her for the purpose therein specified, be

came bailee of the mare, coupled with an

interest and a right to retain her during

the term of the demise. The plaintiff bud

done nothing to forfeit this right, and the

defendant could not, upon his own mere

volition, put an end to the bailment. An

invasion of this right of the plaintiff, by

taking the mare against his will and before

the expiration of the bailment, was n. for

tious act, for which the action of trover

may well be sustained. The general prop

erty in the mare remained in the defendant,

but by the bailment the plaintiff acquired

a special property in her, and was entitled

to the exclusive use and control of her, dur

ing the continuance of the lease. And the

defendant’s interference in the nmtter, by

taking the mare against the will of the

plaintiff, is to be regarded the same, as

though done by one whohad no interest in

her.

This disposes of the only question raised,

and as we find no error in the proceedings

of the court below, the judgment of the

county court is affirmed.
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_"152 "Tnotms O-Hr:AR v. AMos SKEELl-:s.-

(Franklin, Jan. Term, 1850.)

Under the provisions of chap. 50, sec. 12,01’ the

Revised Statutes, executors and administrators

are placed upon the same ground with other

suitors, as it respects their liability for costs,

which may be ad] udged against them.

Where a creditor of an estate appealed from a de

cision of commissioners allowing a balance

against him in favor of the estate, and in the

county court he recovered judgment in his 1-uvor

for damages and costs, it was held, that execu

tion for the costs was properly issued by the

county court against the administrator personal

ly, as for his own debt.

Audita. querela. The plaintiff alleged,

that he was administrator upon the estate

of his father; that the defendant presented

before the commissioners a claim against

the estate, and a claim was presented in

offset thereto, and the commissioners al

lowed abalance infavor of the estate; that

the defendant appealed to the county court,

and such proceedings were therein had,

th at that court rendered judgment in favor

of the defendant, upon his claim and the

-offset thereto, for damages and costs; and

that for the amount so awarded for costs

the defendant had taken execution directly

.against the plaintiff, as for his own debt,

and was endeuvoring to enforce collection

.thereof; and the plaintiff prayed, that the

execution so issued might be vacu ted. To

this complaint the defendant demurred;

and the county court adjudged the com

plaint insufficient. Exceptions by plaintiff.

L. E. Pelton, for defendant,insisted. that

by the Revised Statutes the legislature in

tended,that the allowance of costs against

executors, or administrators, in all cases,

should be left to the discretion of thecourt,

before whom the case is tried; but that

such costs as were allowed should be paid

to the recovering party. without regard to

the solvency, or insolvency, of the estate;

and cited Rev. St., c. 50, § 12; c. 44, § 33; c.

-i9,§§ 18, 21; c. 48, § 1.9; c.47, §1; Slade-s St.

345, § 59; lb. 333, § 7; lb. 353. §§ 93, 94; lb.

3-l5,§ 61; Thomp.St.63, § 6; 1 Wms. Saund.

R. 3355,3336; 2 Tldd’s Pr. 979; 16 Mass.

'0.

I'153 ‘H. R. Beardsley for plaintiff.

Chap. 50, sec. 12, of the Rev. St. was

-only intended to vary the common law rule

of issuing an execution forcostsuguinst the

effects of the intestate in the administra

tor’s hands, so far as to authorize the is

suing of the execution against the ad

minstrator’s own estate in cases, where

bylaw an execution might issue at all;

but no execution could issue for costs

in the case stated in the complaint. It

is not competent to sever the damages

from the costs and issue execution alone

for costs. By Rev. St., chap. 49, sec. 22,

the final decision and judgment,in cases so

appealed, shall be certified to the probate

court. The costs, when allowed, are as

much a part of the judgment, as the dam

ages; and the costs and damages together

make a debt against the estate, which is

to bepaid in whole, orin part, according as

the administrator shall have assets. The

-cases, where execution may properly issue

against the goods and chattels of the ad

ministrator for costs, are those where the

judgment is alone for costs.

The opinion of thecourtwns delivered by

Km.r.ooo,J. This was an audits querela

to set aside and vacate an execution issued

upon a judgment rendered by the county

court. To thecomplaint there was a demur

rer and jofnder, and the county court ad

judged the complnint insufficient. and ren

dered judgment for the defendant. The

county court, in which tho judgment was

rendered, upon which the execution is

sued, awarded costs against the admin

istrator. The gravamen of the complaint

is the taking of execution againsl the

proper goods and estate of the c0mplam

ant, and attempting to collect the same.

Chap. 50, sec. 12, of the Revised Statutes

provides, “that when costs in any case

are allowed against an executor. or ad

ministrator, execution shall not issue

against the estate of the deceased in his

hands, but shall be awarded against him,

as for his own debt; and the amount paid

by him shall be allowed in his administra

tion account, unless it shall appear, that

the suit, or proceeding. in which the cost

shall be taxed, shall have been prosecuted.

or resisted, without just cause.” From

this provision of the statute we think ll

obvious, that the legislature inrended to

vary the common law rule in relation

to the liability of executors ‘and ad- ‘15-!

ministrators for costs, which may ac

crue by reason of suits by them prosecu ted,

or resisted; and that instead of awarding

execution against the estate of the deceased

in their hands, the sn me should issue against

them, for the costs that might be ad

judged, as for their own proper debt. Such

is the language and spirit of the statute.

But it is said, that this can only apply to

those cases in which by law an execution

can properly issue, and that it is not ap

plicable to a case like the one set forth in

the complaint. This objection is founded

upon the supposition, that the costs and

damages cannot be severed,—that mus

much as the final decision and judgment is,

by sec. 22 of chap. 49, required to be certi

fied to the probate court, the costs, as well

as the damages, must be certified to that

court. If this objection be well founded, it

would follow as a consequence, that execu

tors and administrators might greatlyem

barrass creditors resisting their claims, not

only before the commissioners, but in the

county court, and thereby subject them to

a heavy expenditure of cost in establishing

their claims, and this without the admin

istrator incurring any personal responsibil

ity, and without affording an adequate

remedy to claimants, in cases of insolvent

estates.

Webelieve it was the intention of the leg

lslature to placeexccutors and administra

tors upon the samefooting with other suit

ors, as it respects their liability for costs,

which may be adjudged against them ; und

that in so doing they intended to afford

security to the recovering party for costs

awarded him, and, by authorizing the ad

ministrator to charge the same in his ad

ministration account, to subject the pro

priety of his conduct, in incurring the ex
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penditure, to the d_ecision of the probate

court. This is calculated to impose a sal

utary restraint upon administrators, and

to guard the estates of deceased persons

against heedless expenes in unjustifiable

litigation. Nor is there any thing unrea

sonable in this provision of the law. For

if the administrator have not assets of the

deceased in his hands, sufficient to indem

nify him for the costs that may be awarded

against him, he should procure such indem

nity from those,for whose benefit heis prose

cuting, or abstain from litigating doubtful

claims. Nor do we perceive any insuper

ablediificulty in severing thecosts from the

damages. By awarding execution

‘I55 against the administrator for ‘the

costs, we give full force and effect to

the provisions of sec. 12 of chap. 50 of the

Revised Statutes, and by certifying the de

cision and amount of the damages to the

probate court, the requirements of sec. 22

of chap. 49 arecomplied with. By this con

struction the two sections referred to are

made to harmonize.

The judgment of the county court is af

firmed.

CHARLoTTE D. WARNER v. Jomv PERCY.

(Fmnkl£1i, Jan. Term, 18:30.)

Where land is conveyed by a deed with covenants

of warranty, and a creditor of the grantor, claim

ing that the deed is fraudulent, causes an execu

cution in his favor to be levied upon the land as

the property of the grantor, the grantor is a com

setent witness for the grantee, to prove that the

eed was not fraudulent, in an action of eject

ment brought by the grantee against one who

claims title under the levy.

And where the defendant, in such case, proves,

that the grantor was indebted to the execution

creditor, at the time the deed was executed, and

claims, that the deed was executed with the

fraudulent intent to avoid that debt, it is com

petent for the plaintiff to prove, that the gran

tor had at the some time claims to a consider

able amount against the creditor, for propcrt

delivered and services rendered, notwithstan -

ing no claim of offset was make by the grantor,

at the time the creditor recovered his judgment

against him. The judgment, being rendered

subsequent to the execution of the deed, does

not conclude the grantee as to the existence of

any indebtedness to the creditor, or its amount,

or the circumstances attending it.

An testimony, in such case, which shows, that

t e grantor had, or suppus. d he had, at the time

of the execution of the deed, claims against the

creditor sufficient to meet the demand of the

creditor against him, has a direct tendency to

rebut the presumption of any fraudulent intent

in the grantor to avoid the rights of that cred

tor.

Ejectment forland in Highgate. Plea, the

eneralissue, and trial by jury,April Term,

8'i9,—RovCE, Ch. J., presiding. The plain

tiff claimed tltle to the land by virtue of a

deed to herself from Nathan Woodward,

with covenants of warranty,executed Feb

ruary 28, 1842; and the defendant claimed

title to the same land under the levy of an

execution in favor of L. E. Pelton

‘156 against ‘Woodward, made in 1845,

and adeed from Pelton to the defend

ant, executed February 3, 1847. The defend

ant gave evidence tending to prove, that

the deed to the plaintiff was fraudulent, as

to the creditors of Woodward, and that

Pelton was a creditor of Woodward, at the

time that deed was executed, for a large

portion of the amount for which he subse

quently obtained judgment and execution,

and that Woodward, at the time of the con

veyance, was indebted to various persons,

other than Pelton, in sums varying from

$10 to $30 each, and that after the convey

ance Woodward remained in possession of

the land,as he had been previously, and ex

ercised the same acts of ownership in re

spect to it, and that the land conveyed con

stituted nearly all his attachable property,

and that he had intimated, on one or two

occasions,that he conveyed the land to the

plaintiff to avofd the debt to Pelton. The

plaintiff, to prove that the deed was not

fraudulent, introduced Woodward as a wit

ness,—to whose admission the defendant

objected. but he was admitted by the court.

The testimony of Woodward tended to

prove, that be conveyed the land in ques

tion to the plaintiffin consideration of lahor

performed by her in his family, and that at

the time of the execution of the deed to the

plaintiff, he had claims against Pelton. no

a considerable amount for property dehr

ered and services rendered to him, and that

Woodward acted as the agent of the plain

tiff, and under her direction,in disposing of

the products of the premises subsequent to

the execution of the deed to her. It ap

peared, that in July, 1842, Pelton com

menced an action upon book account

against Woodward, who was then absent

from the state, and recovered judgment

against him without his having noticc of

the suit, and that in May,1845, P--lton com

menced an action upon that judgment. of

which Woodward had notice, and recov

ered therein the judgment upon which the

execution issued, which waslevied upon the

land. The court charged the jury, that the

evidence offered by the plaintiff to disprove

the existence of Pelton’s debt, or to show

claims in favor of Woodward against him,

was not admitted for the purpose of im

peaching the validity of the last judgment

recovered by Pelton, but to aid in deter

mining whether Woodward intended to de

fraud Pelton in conveying the land to the

plaintiff; that unless Woodward then sup

posed himself indebted to Pelton, upon a.

settlement of all their dealings, his motives

could not be deemed fraudulent,asto

“Pelton; that, the deed to the plain- ‘157

tiff being prior to the judgment, the

plaintiff would not be concluded by it from

showing that Woodward was not in fact

indebted to Pelton at the time she received

the deed ; and that, from the whole evidence,

the jury were to determine the character of

the transaction between the plaintiff and

Woodward, as having been in good faith,

orfraudulent. Verdictforplaintiff. Excep

tions by defendant.

L. E. Pelton and H. R. Beunfsley, for de

fendant, insisted, that Woodward was in

terested in the event of the suit. and wasim

properly admitted as a. witness,—citing

Edgell v. Lowell,4 Vt. 405; Loker v. Haynes,

11 Mass. 498; Jackson d. Mapes v. Frost et

al., 6 Johns. 135; Swift v. Dean, lb. 5:..i;—

that Woodward was improperly allowed

to testify. that there was nothing duefrom

him to Pelton, as this was in effect contra
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dfeting the record ;—that ailtheiestimony,

which tended to prove. that there was no

indebtedness from Woodward to Pelton. at

the time the deed was executed, was imma

terial, and therefore improperly admitted.

since. if the deed were fraudulent, it would

make no difference, whether Pelton was a

creditor at the time. or became so subse

quently,—citing Wadsworth v. Havens, 3

Wend. 411; Reade v. Livingston, 3 Johns.

Ch. R. 481; Peniield v.Cn.rpender, 13 Johns.

350; Sq nier v. Gould, 14 Wend. 159; Farmers’

& M. Bank v. Whinfield, 24 Wend. 419.

N. L. Whittemore and Stevens & Edson,

for plaintifl, insisted, that the grantor in a

deed with covenants isacompetent witness

for the grantee. when the only defect in the

title is claimed to be the fraud between the

grantor and grantee, and cited Edgeil v.

Lowell et al., 4 Vt. 405; Loker v. Haynes.

11 Mass. 498; Worcester v. Eaton, lb. 375;

Bridgev. Eggleston. 14 lb. 250; Hill v. Pay

son,3 lb. 559; Cow. & H.’sNotes to Phil. Ev.,

Part 1, pp. 77, 80; Adm’r of Seymour v.

Beach et al., 4 Vt. 499.

The opinion of the court was delivered by

Bl-:NNICTT, J. This was an action ofejcct

ment, and the plaintiff claimed title under

a warrantee deed from N. Woodward, -xc

cnted in Fehruary,18-12; and the defendant

claimed title under a deed from L. E. Pel

ton, executed February 3, 1847; and

'158 Pelton’s claim ‘of title was under

Woodward, by means of a judgment

and the levy of an execution, subsequent to

the plaintiff’s deed. The plaintiff called

Woodward as awitness, and the iirstques

tion is, whether he was a competent wit.

ness, when called by the plaintiff. The case

of Adm’r of Seymour v. Beach et al., 4 Vt.

(98, establishes the position, that he would

not have been competent, if called by the

defendant. The witness would have had an

interest in establishing Pelton’s title under

the levy,us he thereby satisfied his own debt.

Sec Bland v. Ansley,5 B. G: P. 331; and, un

der the authority of Adm’r of Seymour v.

Beach et al., this interest would not have

been balanced by reason of his covenants

in the plaintiffs deed. it is held in that

case, that the witness could not be sub

jected to an action on his covenants in his

deed, notwithstanding the title under the

levy prevailed over the title under the deed

upon the ground of fraud. From thatcuse

it lollows,thatii the interest of the witness

were not balanced in thepresentcase, it was

against the party calling him; and of course

the witness was competent.

It seems, also, by the bill of exceptions,

that the plaintiff, under objectionsfrom the

defendant, was permitted to give evidence

tending to prove, that. at the time of the

conveyance by Woodward to the pln.intiff.

he (Woodward) had claims to a consider

able amount, in the language of the excep

tions, against Peiton for property delivered

him and for services rendered him ; and the

question is now presentrd for our decision,

whether such evidence was ad nissible, for

the purposes for which it was received by the

county court. It was an important pofnt.

on the part of the defence. to show the mo

tive. which induced Woodward to execute

the deed to the plaintiff. Was itdone with

the intention to defraud Peiton ? Weagrcc

with the county court, that if Woodward

had, or supposed that he had, legal claims

o,L'n.inst Pelton. sufiicientto meet whatever

Pelton had against him, it has a decided

tendency to rebut any presumption of a

fraudulent intent in Woodward to avoid

the lights of Peiton. The reason must be

obvious. Themutuaiclaims mightbemade

the subject of a set-off, and by this means

be mutually cancelled.

Wealso agree with the county court. that

this was proper evidence on the question

[whether Woodward was really indebted to

iPelton at the time when the plaintiff re

ceived her deed,—that is. in such a sense.

that Woodward could by a fraudulent

conveyance ‘avoid any substantial ‘I59

right of Pelton. The plaintiff is not

concluded by the judgment against her

grantor, especially asitis subsequent to her

deed. As between Pelton and Woodward,

thejudgmentis conclusive, so far as relates

to Pelton-s title under his levy; but, so far

as the plaintiff is concerned, how far back

the indebtedness extends and what was the

relative state of the mutual claims of the

parties to the judgment must be open to

inquiry. We see no possible objection to

any part of the charge of the court, so far

as detailed. The charge gives Pelton the

right to levy upon this property, pro

vided the conveyance was made to the

plaintiff in fraud of any of Woodward’s

creditors; and we think it as favorable to

§elton,asany one can claim it should have

een.

The judgmmt of the county court is al

firmed.

‘UOUNTY OF ADDISON.

JANUARY TERn, 1850.

Pssssrrr:

HoN. STEPHEN ROYCE,

CmsF Jones.

HoN. MILO L. BENNETT,

HoN. DANIEL KELL()GG,

HoN. LUKE P. POLAND,

A8!-3ls-l-AN-l’ J noose.

JoaN Lowmr AND ARcnIBALD H. Lowmr

v. Hum»: AnAMs.

(Ad.dlstrn, Jan. Term, 1850.)

For the purpose of ascertaining the intent of the

parties in making a contract the court will con

sider the situation of the parties, the subject

matter of the contract, and the object to be at

tained by it; and, even when the contract is re

duced to writing, will allow these circumstances

to be shown by parol evidence, it the intent of

the parties, upon the fare of the contract, is

doubtful, or the language used by them will ad

mit of more than one construction.

1)., who was a merchant in the country. dc .ling in

merchamdize of all descriptions usually kept for

sale in a country store being about to purchase

his stock of goods in 'New ork, received from

the defendant, who was his father in law, and

who had previously been his partnerin bus

iness, a written guaranty, di‘rected to no ‘16l

person named, y which the defendant

agreed to beresponsible for what goods D. might

purchase in New York more than he paid for

‘1 60
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himself; Held, that the intent of the defendant

was apparent, to give to D. the necessary credit,

to enable him to purchase his stock of goods of

as many different dealers, as might become nee

essary, in order to complete his assortment.

Held, also, that the defendant thereby became re

sponsible to every porson, who should sell goods

to D., relying upon the credit of the guarantee.

and that he becameliabie to each in the same man

ner, and to the same legal effect and extent. as if l

he had given a separate letter to each; and that

his liability was not affected by the fact, that the

goods were sold to D. upon the usual credit given

to country merchants for similar purchases.

Notice of the acceptance of a guarantee must be

given to the uurantor within a reasonable time;

and the question, whether proper notice has been

given, is usually one of fact, to be determined by

the jury upon consideration of the relative situa

tion of the parties and all the attending circum

stances.

Assumpsit upon a written contract of

guaranty. Plea, the general issue, and

trial by jury, December Term, 1849,—B|-:.\-

Nr:TT, J., presidmg. On trial the plaintiff

ave evidence tending to prove, that in

cptember, 1846, E. N. lrrury was a mer

chant in Vergennes, dealing in-merchnndize

of the various descriptions usually kept in

a counuystore: that he was the son in law

of the defendant. and had been a partner

wilh him in business, and had purchased

the defendants interestin thegoods oftheir

firm; that Drury being about going to New

York to purchase his fall stock of goods.

the defendant gave to him a written guar

antee, signed by himself, addressed to no

erson in particular, dated September i7.

846, which was in these words,—“Mr. E.

N. in-ury is buying goods in New York.aud

what he may want more than he pays for

himself I will be responsible l-ur:” that

about the twenty second of September, 18-I6,

Drury, upon the credit of the delcndant’s

guaranty, purchased goods of Stearns &

Johnson, in New York, and deposited the

guaranty with them, saying thathe should

purchase goods of other persons in New

York, and desuing Stearns & Johnson to

exhibit the guaranty to those who might

call and see it. and to hold it for the

benefit of those from whom he might

purchase; that about the 23th of Sep

tember, 18-i6, Drury desired to purchase

goods of the plaintiffs, upon acredit, and

informed the plain tiffs,that hehad re

‘162 ceived a general 'guaranty from the

defendant, which was deposited with

Stearns & Johnson, and desired the plain

tiffs to examine it; that the plaintiffs ac

cordingly examined the guaranty, and sold

to lh-ury, u on the faith of it, goods to the

amount of 371,38, taking Drury-s promis

sory note for the amount, payable in four

months. not as payment, but for the pur

pose of liquidating the account; that subse

quently, aboutthe ninth of November, 1846,

the plaintiffs sold to Drury, upon the faith

of the some guaranty, other goods. to the

amount of $81.90; that no part of the pur

chase money of thegoods sold at either time

had ever been paid to the plaintiffs; that

the plaintiffs in December. 1846. gave notice

to the defendant, that they had sold to

Drury goods to the several amounts above

specified, upon the faith of the gunrunty,

and that they should rely upon the defend

ant for payment: that at this time, and for

- some time subsequent, Drury was engaged

-in his usual business, and was apparently

-solvent: and that subsequently his goods

were attached at the suit of Harry Adams,

Iupon notes given by Drury to the defend

! ant and by him indorsed to Harry Adams.

The testimony on the partof thedeiendant

tended to prove, that such notice was not

lgiven until some time in April, 1847. Upon

| thesefacts.theconrthn.vingintimated,thaf

they should clmrgc the jury, that the plain

tiffs could not sustain an action upon the

guuranty,flw plaintiffs submitted to a ver

dict for the defendant, with liberty to ex

cept. -lxccpiions allowed.

F. E. Woodbrldge and E. J. Phelps for

plaintiffs.

, The guaranty was intended to apply to

!the purchase, by Drury, of the amount and

descriptions ofgoods, reasonably necessary

to make his fall stock, of the various per

sons to whom it was necessary to resort, in

order to obtain them. Its effect was not

exhausted, until the stock was completed,

and cannot be restricted to the firstindivid

uaf, who ha ppened to furnish, upon the faith

of it, a single variety of thegoodsrequired.

It is simply a question of the intention of

the parties. A general guaranty of this

character attaches in favor of whoever acts

upon the faith of it, to an oxtent only lim

ited by its terms. Lawrason v. Mason, 1

U. S. Cond. R.605. Walton v. Dodson,3 C. &

1’. 162, [14 15.0. L. 504.] Mason v. Pritchard,

12 East 227. Story on Bills, §§ 54-i-6.

Fcll on Guur. ‘39. McClnng v. Mcans, ‘163

4 Hum. 196, [Ohio Cond. R/773.] Itis

to be taken in connection with the situa

tion of the parties,thecircumstances under

which it was executed, and the object pro

posed to be effected; 13 Pet. 89: Wilson v.

Troup,2 Cow.l95; Lawrence v. Dole, ll Vt.

549; French v. Carhart, 1 Comst. 96; Chit.

on Cont. 74; and with the acts of the pur

ties under it; Livingston v. Ten Broeck, 16

Johns. 22; 1Comst.96; and with the known

usage of trade; Colemard v. Lamb, 15 \\-end.

330; Smith v. Dunn. 6 Hill 543. And if any

doubt can arise as to the intention, it is a

I question that should have been submitted

to thejury; Fowle v.Bigelow,10 Min-is.379.

By the law of New York no notice of the

acceptance of the guaranty was necessary;

Smith v. Dann,6 Hill543; Douglass v. How

land, 24 Wend. But if notice were nec

essary, the case shows thatreasonoble and

sufficient notice was given. At must, it

|would be a question for the jury, under

proper instructions.

J. Pic:-point for defendan t.

l. The guarantyrelied upon by the pinin

tiffs,not having been addressed to nnyp'.r

son in particular, might be accepted und

acted upon by any one; but when accepted

by one, it bccume a special guaranty, and

has the so me legal effect, and is to be de

clnred upon, us though it had been origi

nally ndrlre.scd to such person. The dec

larations of Drurycan have no effect in the

case, and are inadmissible to enlarge the

operation of the writing. 5 Wend. 307. 26

Ib. 425. 19 Ii). 557. 2. The guaranty does

not authorize the selling of goods to Drury

on a credit, by a person who ucceptsit. 3.

The notice to the defendant of the accept

56 22 vr.
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once of the guarantywas insufficient. Lee

v. Dick, 10 Pet. 482. Reynolds v. Douglass,

12 Pet. 497. Adams v. Jones, Ib. 207. 4

Greenl. 521. 7 lb. 115. 1 Mason 323. Craft

1. Isham, 13 Conn. 28. Edmondston v.

Drake, 5 Pet. 624. 17 Johns. 134. Bradley

v. Cary, 8 Greenl. 234. 3 Conn. 438.

The opinion of thecourtwas delivered by

PoLAND, J. From the bill of exceptions

and otherpapers referred to in thiscasethe

following facts appear to have heen

‘164 proved by the ‘plaintiffs at thetrial of

this cause in the county court. That

The plaintiffs introduced evidence tending

to prove, that between the sixth day of

December, 1846. and the second Tuesday of

the same month they gave notice to the dc

fendant,that they had sold and delivered the

abov~ mentioned bills of goods to Drury,

upon thefaith of defendant’s said guaranty,

that the same were not paid for, and that

they should look to the defendant for pay

ment,—and also proved, that they gave no

tice to the defendant. on thetwenty fifth day

of January, 1847. that Drury had not paid

said note. Thecounty courtruled,that the

plaintiffs could not maintain their suit

E. N. Drury was the son in law of the defend- against the defendant upon said guaranty;

ant, and some time previous to September, whereupon the plaintiffs submitted to a

1846, had been in partnership with him inI verdict for the defendant, with leave to ex

mercantile business in the city of Vergennes,

and had purchased the defendant’s interest

in the partnership business and hadsucceed

ed him therein. That in the month of Sep

tember, 1846, Drury, being about to go to the

city of New York to purchase his usuaisup

ply of fall goods for his store in Vergennes,

applied to the defendantfor a letter ofcredit,

to enable him to purchase said goods; and

the defendant, on the seventeenth day of

September. 15446, gaveto Drury avvriting in

these words. to wit;—“Mr. E. N. Drury is

buying goods in New York, and what he

may want, more than he pays for himself,

1 will be responsible for; Vergennes, Septem

beri7,l-S-46. (Signed) Hiram Adams.” That

Drury carried said writing to the city of

New York and, on the twenty second day

of September, 1846, presented the same to

Stearns & Johnson.and,upon the strength

and credit of it, purchased of them a small

hill of goods. That Drury left said paper

in the possession of Stearns & Johnson. and

at the same time told them,that he should

buy goods of other persons in New York.and

desired Stearns & Johnson to keep said

paper in their possession and exhibit it to

those who called on them to see it, and to

hold it for the use and benefit of any per

son, from whom he might purchase goods.

That on the same day, or within a day or

two after, Drury applied to the plaintiffs

to sell him a bill of goods on credit, and at

the same time informed them of said writ

ing, and that he had deposited the same

with Stearns & Johnson for the purposes

above stated; and the plaintiffs thereupon

sent their clerk to the store of Stearns &

Johnson to see the writing. and it was

exhibited to the clerk by Stearns & John

son. and a copy of it was taken by him and

delivered to the plaintiffs. That the plain

tifis, being satisfied of the sufficiency of said

paper, sold and delivered to Drury a bill of

goods, amounting to thesum of $37139, and

took his note for the amount, payable in

four monthsfrom date, (September 25, 1846.)

relying upon the said paper as their secur

ity for payment. That on the ninth day of

November, 1846, the plaintiffs, upon the

credit and faith of said paper, sold and de

livered to Drury another bill of goods.

amounting to the sun of$8l,90. That Drury

returned with said goods to Vergen

‘I65 nes, ‘and continued to carry on his

busmess there, as a merchant, until

some time in the winter of 1847, when he

failed and became insolvent, and the plain

tiffs have never been paid for said goods.

cept to the ruling of the court; and the

question is now before us upon the correct

ness of that decision.

1. The defendant insists, that, although

the writing signed by him was not ad

dressed to any particular person, yet that,

when it had been presented by Drury to

Stearns & J olmson, and they had given

Drury credit upon the faith of it, its object

and purpose had become complete and exe

cuted, and thatthereafter the paperwas to

havethesamelegal effect and consequences,

as if it had been originally addressed to

Stcarns & Johnson by the defendant.

If the purpose of theparties weresuch,that

it might have been fulfilled by such use of

the paper, or if the parties, at the time it

was executed, might reasonably be sup

posed to have contemplated only a single

purchase upon the credit of it, at some one

particular house. this position of the defend

antisdoubtlesscorroct. Itbecomes impor

tant, then. to ascertain and determine, if

possible. the true object and intent of the

defendantin executing the paper and deliv

ering it to Drury; for the law aims in all

cases, if possible,1o give effect to and carry

out the real designs of the parties in every

species of contracts; and in no one class of

cases have the courts gone so far for that

purpose, as in those of mercantile transac

tions and securities.

Forthe purpose of ascertaining the intent

of the parties in enteringinto any contract,

courts will look at the situation of the par

ties making it, the subject matter of the

contract, the motives of the parties in en

tering into it, and the object to be at

tained by it; and. ‘even in cases where ‘I66

the contract is reduced to writing,

will allow all these circumstances to be

shown by parol evidence, if the intent of the

parties, upon the face of the contract, is

doubtful, or the language used by them will

admit of more than one interpretation.

See French v. Carhart, 1 Comst. 96, and ob

servations of JEwETT, Ch. J., p. 102; Chit.

on (*( mt. 74, and notes. When, from the

I-ontravt itself and all the surrounding cir

r-,unn~tances, the true object and intent of

the parties hasbecn ascertained, courts will

enforce the contract according to that in

tent, unless there be found in the waysome

stubborn, infiexible rule of law, absolutely

requiring a different determination.

Considering the case in this view, what

was the intention and understanding of the

defendant, at the time he made and deliv

ered the guaranty, or letter of credit, in

Err. 57
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quesiion, to Drury? Drury was gofng toifo make binn-elf responsible to each and

New York to purchase his usual fallsupplyievery person. who should sell goods to

ofgoodsforthe business of a country store. Drury, relymg upon the faii n and credit of

where goods of every variety and descrip- it, and that he bocmne liable 0-’ each in the

tion are usually kep+ for sale. The defend- same manner, and to ihc same legal effect

ant had been a merchant himself, and had and extent,as if he had given a separatelet

formerly carried on the mercantile business ter to each.

in the same store then occupied by Drury, 2. The defendant also objects, that, inas

and must have known,thatit would beim- much as the plaintiffs sold the goods to

possible for Drury to have supplied himself: Drury on n credit.the defendant cannot be

with all the various kinds of goods,usuall.v held liable upon his guaranty, because that

kept for sale in a country store. at any didnot authorizeasaleoncredit. Wethink

single house in New York,and thathemust this objection not well founded. The very

necessarily make purchases of goods at seI - object of the guaranty was to enable Drury

eral different houses. The defendant, having . to purchase on a credit; andifgivingcredit

been in business and known to be respon-’for the goods released the defendant, the

sible, under this state of things gives to guaranty was amerenuilityand amounted

Drury a general letter of credit to carry to to nothing. No question seems to have

New York, addressed to no one, in which been made in the county court, but what

he agrees to be responsible for the goods the credit was reasonable, and the usual

Drury may purchase, more than hepaysfor. and ordinary credit given to country

It would seem from the writing itself, and mer“chants for similar purchases in ‘I68

from thesituation of the parties,lmpossible New York; and, as we view the case,

for any one to doubt, what the defendant this credit was just whatthe guaranty was

really intended, when beexecuted the paper intended to procure.

and delivered it to Drury. We arefully sat- 3. The defendant also insists,that he was

isfied, that his object must have been, and entitled to notice of the acceptance of his

that he intended, to give to Drury the nec- guaranty by the plaintiffs within a reason

essary credit to enable him to purchase his able time, and that thefacts disclosed in the

fall stock of goods, of the various descrip- case did not show such notice. It appears

tions and varieties kept in a country store, to us, that bya falrconstruciion of the bill

at as manydifferent houses,and of as many of exceptions the case was turned in the

different dealers,as might becnmenecessary countycourt upon the main question in the

for that purpose. case, and not upon the ground of the want,

Is there, then, any imperative rule of 0rinsufiiciency, of the notice to the defend

law in the way of giving effect to this ant, that his guaranty had been accepted

intention of the parties, and which and acted upon by the plaintiffs.—still, as

‘I67 will prevent these ‘plaintiffs, who the exceptions state the proof which was

sold goods to Drury upon the cred- given upon the question of notice. and the

it and faith of the defendant’s letter, point has been discussed by thecounsel. we

from holding the defendant liable, because have taken that into consideration. Upon

another firm had previously trusted Dru- this question the counsel for the plaintiffs

ry with abill of goods upon the credit of contend, that by the law of the state of

the same letter? No case has been shown New York no such notice is necessary to be

us.and thecounselforthedefendantadmits, given, to charge the guarantor, and that,

that afteralaborious search he has not been as this guaranty was made by the defend

able to find any decided case, or statement ant and sent to New York and there ac

by any elementary writer, that,upon a gen cepted by the plaintiffs, the law of that

eral letter of credit, like the present one, the state must govern, and not the law of this

signer could only be liable to the person state, which requires notice. Upon that

who gave the first credit upon it. In the question we give no opinion,as we are not

case of Mc(Jlung et al. v. Means,4 l-lam. satisfied, l’rom the authorities produced,

Ohio R. 193.the supreme court of Ohio seem that no notice of acceptance is required in

to have held, that, upon a guaranty very case of general guaranties,like the present.

similar to the present, different persons Our law requires notice of the acceptance

might give credit upon the faith of it,— of guaranties in allcases,whetherthesn.|ne

though judgment in thatcase was given for be general, or special. No specified time is

the defendant,upon another pofnt. Wedo fixed, within which this notice must be giv

not find, that this precise point has been en; it must be within a reasonable time,

adjudged by the courts, either in England taking into the account all the circum

or in this country; but in many cases we stances of the case. It is apparent, then,

find dicta fully warranting the sustaining that this question can hardly ever be re

of such an action. See McLaren v. Wat solved into a mere question of law, to be

son’s Ex’rs, 26 Wend. 436, 437, by Vcn- decided by the court, but must generally be

PLANCK, Senator; Birckhead v. Brown, 5 a question of fact, to be determined by the

Hill 642. See, also,opinionofJudgeSronv, jury,underproperinstructions. It appears,

in note to Story on Bills, 545 to 555; Story from the exceptions, that the plaintiffs gave

on Cont. 737, and cases cited in notes; notice to the defendant, that they had

Smith’s Merc. Law 448, and Am. editor’s trusted Drury on the strength and credit of

note; Lawrason v. Mason, 3 (-ranch 492; his guaranty and should look to him for

Bradley v. Cary, 8 Greenl. 234. Without payment. some time in the fore part of lie

taking farther space upon the question, we cember,1846,alittle more than two months

are not able to discover any principle, or-after the first bill of goods was sold to

authority.by which we are precluded from Drury, at which time the credit had a little

giving to the defendant’s letterof credit the more than half run. Nothing appcarsfrom

cffcct we are satisfied he intended,—thatis, the exceptions, that, at the time of this

22 vr.
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noticebeing given to the defendant, he made

any objection to the notice. as being un

seasonable, or that he expressed any

‘169 surprise, on being -informed of such

acceptance by the plaintiffs. Neither

does thecase show,that the defendant had

surrendered any security he might have re-!

ceived from Drury, or that he was in any

way injured in consequence of not having

earlier notice from the plaintiffs. It appears

affirmatively, upon the other hand, that

Drury, at the time such notice was given,

and for some time thereafter, continued to -

beengaged in his usual mercantile business,

apparently solvent, and until his property

was attached at the suit of the defendant.

Upon these facts alone we do not think it

could be properly assumed, as matter of

law, that the notice was not seasonable,

and that the defendant should be discharged

in consequence,—but the question should

have been submitted to the jury.

But we think,in"iew of thefacts reported

as having been shown at the trial, there

was evidence, which might have been sub

mitted to the jury. andirom which the jury

would hme been warranted in finding the

defendant had notice, that his guaranty had

been accepted, at an earlier period of time

than December. Drury was the defendant’s

son in law, had been his partner, and had

just before this succeeded him in business.

The defendant had given Drury a letter of

credit, to enable him to procure goods in

market; he went to New York, procured his

goods, and returned with them into the im

mediateneighborhood of the defendant, and

commenced selling them. Under these cir

cumstances one could hardly doubt, but

that the defendant would have become in

formed in relation to the amount of pur

chases made by Drury, for which he was

liable; and his subsequent silence, when

notified by the plaintiffs in December, goes

far to corroborate the idea. that he already

knew it. If he received information from

Drury, that the plaintiffs had trusted him

on the credit of the defendant’s guaranty,

it is equallyas good, as if given directly by

the plaintiffs. Oaks v. Weller, 16 Vt. 63.

In the same case of Oaks v. Wellerthejury

were charged, “that they might find such

notice from the circumstances of the case,

ff they found them sufficient; and that the

relative situation and connection in busi-I

ness, existing between Taylor and the de

fendant, which the evidence tended to prove,

might be taken into the account.” That

charge was held correct by this court; and

Bl.,;i\-.\-l-:TT, J., in delivering theopinion of the

court, uses the followingianguage, “Taylor

was in the employ of Weller as his

‘I70 hired man, ‘placed in a situation.

where they might have had frequent

conversations about this matter, both hav

ing an interest in the result of the proposi

tions made to Oaks, and no reason is shown,

why Taylor should suppress from Weller

any informatlon,he might have received

relative to it. In such cases most men

would make it a subject of conversation,

and it is exceedingly natural that they

should.”

Taking into view the relationship be

tween the defendant and Drury, their for

mer connection in business, and the re

sponsibility the defendant had assumed for

him by giving him credit in New York, one

could hardly doubt, but that on his return

the defendant would be informed, to what

extent his guaranty had been used. These

facts, taken in connection with the defend

»nt’s subsequent silence, when notified of

the acceptance by the plaintiffs, we think

were amply sufficient to entitle the plain

tlffs tohave the question of notice submit

ted to thejury.

The judgment ofthecounty courtls there

fore re\ ersed and a new trial ordered.

(irI.IRLE! Y. Fsuros v. ETHALINDA DEALL,

(Addison, Jan. Term, 1850.)

The defendant, beingthe owner ofa farm and ferry

leased them by parol to one H., for the term of

one year, upon certain conditions, among which

it was provided that the profits and proceeds of

the farm should be divided equally between the

defendant and the lessee, that the lessee should

keep and manage the ferry at his own expense

of labor, the defendant to put the boat in good

order at the commencement of navigation and

the expense of subsequent repairs to be borne

one half by the defendant and one half by the

lessee, that the lessee should pay to the defendant

one half of the receipts for the ferry weekly and

every week during the continuance of the ease,

that the lessee was to conduct all his business,

as such tenant, and to manage the said “farm

and premises, " so leased to him, in a careful, pru

dent and husbandlike manner, and was to allow

no one, but a suitable man, to attend the ferry,

and was to be responsible to the defendant for

“damages occasioned by wilful misconduct, or

neglect, in the management of the said farm and

premises and in the managementof the said ferry

and the scow and boat. " Held, that by this

agreement H. became tenant of the defendant,

both of the farm and ferry, and that the defend

ant was not responsible for the negligence of H.

in so managing the ferry, that damage had so

crued to the person and property of a passenger

in the boat.

‘Trespass on the case for so negli- "171

gently managing a ferryboat, that

the person and property of the plaintiff,

who was a passenger in the boat, suffered

injury. Plea, the general issue, and trial

by jury, June Term. 1849,—BENNl6T’I-, J.,

presiding. On trial it appeared. that the

defendant owned a farm situated on Lake

Champlain, in Ticonderoga, in the state of

New York, from which the ferry in question

crossed the lake to Shoreham in this state;

that by an act of the legislature of New

York thedefendant and herassigns wercen

titled to maintain and use the said ferry

foratime specified: and that after thepuss

ing of the act the defendant did establish

and maintain theferryin question. It also

appeared, that in 1846 the defendant leased

the ferry and the south part of the farm to

one Bailey by an agreement in wrlting,un

der seal; by which it was provided, among

other things, that the defendant should

continue to reside upon the farm, that the

profits and proceeds of the farm and prem

ises should be divided equally between the

defendant and Bailey, that Bailey should

keep and manage the ferry at his own ex

pense of labor, the defendant to put the

boat in good order at the commencement

of navigation and the expense of subse

quent repairs to be borne onehalfby Bailey

22 w. 69
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and one half by the defendant, that Bailey

should pay to the defendant one half of the

receipts of the ferry weekly and every week

during the continuance of the lease, that

Bailey should conduct all his business as

such tenant, and should manage “ thefarm

and premises so let and leased to him, in a

careful, prudent and husbandlike manner,

and should on no account allow any but

a faithful, honest. obliging and temperate

man to attend the ferry. and that Bailey

should be responsible to the defendant “for

damages occasioned by wilful misconduct,

or neglect, in the management of the said

farm and premises, andin the management

of the said ferry and the said scovv and

boat.” It also appeared.that in April, 1548,

the defendant, bya parol agreement,leased

thesame ferry to one Hobbie,for the period

of one year, upon the same provisions and

conditions in relation to the ferry, as were

provided for in the lease to Bailey, and also

the whole of herfarm,—in relation to which

there were some slight modifications of the

terms of that lease,—and that Hobbie en

tered into the possession of the farm and

of theferry under that lease, and continued

to manage the ferry, under the lease,

‘172 from that time until ‘after the accru

ing of the injury complained of by the

plaintiff. It also appeared, that the ferry

landing was upon the farm of the defend

ant. and that she continued to reside upon

the farm, as she had done for several years

previously; but it appeared, that it was

generally understood in the vicinity, that

the defendant had leased thefarm and ferry

to Hobbie for one year. and that the plain

tiff. who resided at Shoreham, had notice,

before he commenced this suit, that the

ferry was so leased. The plaintiff gave evi

dence tending to prove, that in May, 1848,

he went upon the ferry boat, which was

the property of the defendant, with a horse

and wagon, for the purpose of crossing

from Ticonderoga to Shoreham. and that

from the negligence and want of care and

skill of Hobbie in managing the boat, the

boat was upset, and the plaintiff sustained

injury to his person and property. The

court decided, that the defendant, under

the circumstances, was not liable for the

default or neglect of Hobbie; and a verdict

was thereupon returned in favor of the de

fendant. Exceptions by plaintiff.

H. Hnle and C. D. Kasson for plaintiff.

The defendant was interested in the

freight money, and, according to the rule

in Ambler v. Bradlcy,6 Vt. 119, might recov

er itin her own name: if so,there was such

aprivity, as renders her liable for losses,

or injury. This case seems to fall directly

within the case of Bowman v. Bailey, 10

"t. 170. where the court held, that though

a case like this was not a partnership, yet

the interest was jofnt, and all might sue

-for the freight. All persons interested in

the freight areliable for injuries. Story on

Bail. §§ 506,507. Waland v. Elkins,1 Stark.

R. 272, [2 E. C. L. 109.] The substance of

the agreement shows, that it was not a

lease, but onlya mode of paying Hobbie for

carrying on the farm and managing the

ferry. Bishop v. Doty. 1 Vt. 37. By the

terms of the agreement Hobbie was to be

liable to the defendant for all losses, &c.,—

plainly showing, that she regarded herself

as primarily liable.

E. J. Phelps for defendant.

Under the circumstances it is very ap

parent, that the defendant was not the

carrier, and was not liable to those

carried. The foun‘dation of all such ‘I73

liability is the assuming to act and

transact business in that capacity, and

the reception of the profits. The mere

ownership of property, which is used by

another person, under a lease, in the pros

ecution of such business for his own

benefit, creates no liability. It has been

universally held. that such a state of

facts makes the hirer, or lessee, the owner

pro hac vice, and that he alone is respon

sible. Ladd v. Chotnrd, 1 Minor’s Ala. R.

366. Boyer v. Anderson, 2 Leigh 550. Em

ery v. Hersey, 4 Greenl. 407. Reynolds v.

Toppan, 15 Mass. 370. Taggard v. Loring,

16 Mass.336. Thompson v.Snow.4 Greenl.

268. Frazer v. Marsh. 18 East 238. McIn

tyre v. Bowne, 1 Johns. 229. Abbott on

Ship. 52, 70. Aug. on Carriers, § 147.

The opinion of the court was delivered by

Kv:m.ooo, J. This was an action upon

the case, charging the defendant with an

injury occasioned to the plaintiff by thencg

ligence of the defendant’s servant. Upon

the facts disclosed in the case, the court be

low instructed the jury, that the defendant

was not personally liable for the injury

done to the plaintiff. This decision being

excepted to, the case is brought here for

the opinion of this court. The defence re

lied upon is, that at the time of the injury,

of which the plaintiff complains, the ferry

man, whose negligence occasioned the in

jury, was not the servant of the defendant,

and that she was in no manner account

able. The decision of the question depended

upon the construction given to an instru

ment executed by thedefendant to one Bai

ley and referred to in the bill of exceptions.

it was therefore a proper subject for the

determination of the court.

That the deiendant,in Mai-ch.1848, leased

her farm and ferry, by parol agreement, to

Hobbie, for one year, upon the terms and

stipulations contained in her written lease

to Bailey, is not controverted, and that

Hobbie then went into the occupancy of

the demised premises, under the lease, is

not denied. Nor is it questioned, that if

the contract of letting by the defendant to

Hobbie was such as to divest the defendant

of the occupancy and control of the farm

and ferry, and vest the same in Hobbie for

the term of the demise, the defendant would

not be liable for injuries occasioned by

the negligence of Hobbie. In other

words, if. by the contract, ‘Hobbie ‘174

became the tenant, rather than the

servant, of the defendant, she is not re

sponsible for his acts.

But it is urged. that the contract with

Bailey was not a lease of the premises. It

is difficult to perceive any tenable ground,

upon which this objection is fulmded. ’l-he

instrument certainly contains the usual

covenants and all the ordinary character

istics of a lease. It is,however,contended,

that though the instrument be regarded

as a lease, yet that it did not divest the de
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fendant of the control of the premises. the lessee to third persons, and for which

This objection, we think, is equally un- the law in no manner makes the defendant

founded.

to the defendant tointerierewith or in any

manner control the lessee in the manage

ment of the premises. The lease does, in

deed, bind the lessee to a very strict and

faithful performance of the stipulations

therein . but upon his failureto perform the

same, the lessor’s only remedy would be by

suit for a breach of the covenants. it is

the ordinary case of a lease of premises. to

be managed and controlled by the lessee

during the continuance of the lease; and

the lessor, dunng the term, had no more

authority than a stranger, to disturb the

lessee in his occupancy, or in any manner

interfere with his right to the management

and control of the premises. It cannot,

therefore, as it appears to us, be said, that

the defendant, at the time of the injury

complained of, had any control over the

acts of Hobbie; and if she had no right to

control him. she cannot be made respon

sible for his acts.

It is farther insisted, that the clause in

the lease, securing to the defendant a

moiety of the earnings of the boat, created

such aninterest in the defendant in the

profits of the ferry, as makes her respon

sible for the negligence of Hobbie in the

management of the same. We cannot,

however, yield our assent to this proposi

tion. There is nothing in the lease to war

rant such- a conclusion. The object of this

clause is simply to fix the amount of rent,

to be paid for the use of the ferry, and the

same is to be ascertained by the amount

of the receipts. And the fact,that the rent

of the ferry is to be paid by weekly instal

ments, does not change or vary the legal

character and effect of the lease. There is

no pretence for saying, that the defendant

and her lessee. Hobbie, are partners in the

matter of the ferry. She has no authority

to appoint or employ ferrymen, or to con

trol them, when employed by Hobbie.

‘175 ‘It is farther urged, that the clause

in the lease, making the lessee liable

to the defendant “for all damages oc

casioned by wilful misconduct, or neglect,

in the management of the farm and prem

ises. and in the management of the ferry

and boat,” subjects her to the present suit.

We do not think, however, that this part

of the lease is open to such a construction,

or that the parties to it ever contemplated

such aliability. Theliabilityimposedupon

Hobbie by this clause applies as well to the

farm as to the ferry, and we think it only

applies to such damages, as should result

to the reversionary interest of the defend

ant from the misconduct or neglect of the

lessee. Should the ferry be rendered less

valuable to the defendant by reason of mis

conduct or neglect of the lessee, it would

doubtless be a breach of this covenant, for

which he would be liable. So if by his mis

conduct the boats should be injured. he

would be responsible to the defendant. In

fact, any injury to the demlsed premises,

injuriously affecting the reversion and oc

casioned by the misconduct of the lessee,

would render him liable to the defendant;

but we do not think, it was ever intended

by the parties to embrace injuries done by ,

There is no reservation of arlght responsible.

Thejudgment of the county court is af

firmed.

‘f‘rIl'7NTY OF RUTLAND.

JANtABY TERM. 1850.

PR1,;ssNT:

HoN. STEPHEN ROYCE,

C-an.,2F JunGE.

Hos. ISAAC F. RI-3Dl-‘IF.LD,

HoN. HILAND HALL,

Hos. LUKE P. .P(-)LA.\‘ u.

.\ss1sTA‘~-r JcoGEs.

JaMEs BARRETT, Jr., r. IRA SFWARD.

(Ruttand, Jan. Term, 1850.)

An infant, under the age of twenty one years, may

receive a special deputation from the sheriff, to

serve a particular writ, under chap. 11, sec. 8, of

the Revised Statutes. PoLAND, J., dissenting.

If such special deputy is appointed at the request

of the plaintiff in the writ, the sheriff will be ex

cused from all liability to the plaintiff for the

acts of such deputy, but he will be liable to the

defendant in the writ, and to third persons, the

same as for the actsof a general deputy. HALL, J.

Book .account. The writ was served

upon the defendant, by attachment of prop

erty, by W. G. Edgerton, who was specially

deputized by the sheriff by indorsing upon

the writ these words,—“I deputize W. G.

Edgerton to serve and return this writ.

(Signed) J. Edgerton, Sheriff.” The de

fendant pleaded in abatement, that W. G.

Edgerton, at the time he was deputized

and made service of the writ, was an in

fant, under the age of twenty one years.

To this plea the plaintiff demurred.

The county court, November Ad- ‘177

‘journed Term, l847,—HALL, J., pre

siding,—adjudged the plea insufficient. Ex

ceptions by defendant.

Thrall J’: Smith, for defendant, insisted,

that an infant was incompetent to take

and execute the office of deputy sheriff, and

cited 3 Bac. Abr.,Infancy A, p. 118; lb. 126;

Moore v. Grawes, 3 N. H.408; Reeve-s Dom.

Rel. 261; Claridge v. Evelyn, 5 B. & A. 81,

[7 EC. L. 55;] Campbell v. Stakes, 2 Wend.

137; 1 Sw. Dig. 589; Cuckson v.Winter,2 M.

& R. 313, [17 E. C. L. 713.]

S. H. Hodges and S. Foot for plaintiff.

It has been expressly decided, that an in

fant may be legally deputed by a sheriff to

serve a particular writ. Moore v. Graves.

3 N. H.408. And see Com. Dig.,Ofiiccr B,3.

There is no good reason against it in this

state, where the sheriff is liable civiliter for

the acts of his deputy, and no suit will lie

against the latter. Johnson v. Edson, 2

Aik. 299. Hutchinson v. Parkhurst, 1 lb.

258. Abbott v. Kimball, 19 Vt. 551. The

acts of the special deputy are in truth the

acts of the principal, who is responsible for

whatever he does, and may therefore dep

utize whom hepleases,since it is at his own

peril, and not that of any one else.

The opinion of the court was delivered by

‘I76
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HA LL, J. There were many offices, requir

ing the exerciseof judgment,discretion and

experience. which an infant was by the

common law deemed incompetent to exe

cute. But the service of a writ, being a

ministerial act, demanding only diligence

and skill, there would not appear to be any

strong 0bjcCi.io1J to its being done by a

minor, unless upon the ground of his want

of liability to others for acts done under

color of the process.

It is said by Judge Swift, in his Digest,

page 589, that an infant cannot be deputed

to serve a writ as an indifferent person,for

- the reason, that he would not be liable to

the plaintiff for non-fensance, nor to the

defendant, for mis-feasance. This is prob

ably a correct view of the law in regard to

the personal liability of an infant for his

H,CtB in the service of process; and if the

infant under the deputation in the present

caseis to beconsidered as alone responsible

for his conduct, it would certainly form a

very strong reason for holding him incom

petent.

‘178 ‘But we do not think, the respon

sibility rests upon him. The sheriff

is authorized by statute, (Rev. St.chap.11,

sec. 5,) to appofnt general deputies, who

become public officers. He may also de

pute a proper person to serve a particular

writ at the risk of the plaintiff, by endors

ing upon it a special deputation ; and when

ever he deems it necessary, he may also.

depute a person to serve a warrant in a

criminal case, or any other precept, by en

dorsing a special deputation upon it.

There are obviously two classes of cases,

in which a sheriff may appofnt special dep

uties,—the one on the application of the

plaintiff in a writ, and the other, where for

his own convenience he may choose to per

form the duties of his office by special dep

uty. In the latter case,especially, he must

be held responsible forthe acts of such dep

uty. For it cannot be supposed the legis

lature intended, that thesheriff might have

an unlimited discretion in the appointment

of special deputies, and incur no responsi

bility for their acts. And where a special

deputy is appofnted at the risk of the plain

tiff in a writ, it is apprehended the sheriff

would be equally liable to the defendant in

the process and to third persons, that he

would in the other case, though he would

doubtless be excused from liability to the

plaintiff. These special deputies are per

haps in a stricter sense the mere servants

of the sheriff, than his general deputies are,

and he must beheld at leastequally respon

sible for their acts.

By the provisions of the statute, chap. 1l,

sec. 20, the sheriffs deputies, which must

include special as well as general deputies,

are not allowed to be sued for their official

defaults, but all actions for such defaults

must be directly against the sheriff. The

sheriff, then, being responsible for all acts

of his special deputy, done under color of

the process he is deputed to serve, the want

responsible for his acts. We have come to

the same result in this case, and for the like

reason.

The judgment of thecounty court is there

fore affirmed.

PoL.I.\-D, J ., dissenting.

|‘DANIEL Csnnurn v. RALPH Puos. ‘l’f9

(Rulland, Jan. Term, 1850.)

Upon the trial of an action upon book account, be

fore a justice of the ence, the defendant stated

that he would not ta e advantage of the statute

of limitations, but if it was a just account he

would pay it, but at the same time contended,

that it was not ajnet account. Held, that this

was not a sufficient acknowledgment of the debt

to avoid the operation of the statute.

The decision in Phelps v. Stewart et al., 12 Vt. 256,

as to the sufficiency of an acknowledgment to

avoid the operation of the statute of limitations,

considered and approved.

Book account. The action was com

menced before a justice of the peace, and

came to the county court by appeal. taken

by the plaintiff. Judgment to account was

rendered, and an auditor was appofnted.

The defendant insisted befone the auditor,

that a portion ofthe plaintiff’s account was

barred by thesta tute of limitations. It ap

peared, that at the trial before the justice,

the defendant stated, that he would not

take advantage of the statute of limita

tions, but if it was a just account he would

pay it, but at the same time contended.

that it was not a justwccount. Theauditor

reported. that if this was a sufficient ac

knowledgment to avofd the statute, there

was due from the defendantto the plaintiff

$4893; but that otherwise theamount due

to the plaintiff was $4,60. Thecounty court,

April Term, 1849,—HALL, J., presiding,

rendered judgment for the plaintiff, upon

th; report, for 154,60. Exceptions by plain

ti .

Thrall & Smith for plaintiff.

1. The defendant, in person, and in open

court, expressly declined to interpose the

statute bar. This a party might well do:

and having done so, the trial of the case

must proceed upon its merits, without ref

erence to the statute. L-. The admission

and promise of the \lt‘|-(‘ii(ilifi1.- were suffi

cient to havereinoved the bar. if it had been

interposed. The indebtedness of the. de

_fendant and the justness of the claim have

been established by the auditor, and the

promise of the defendant to pay the judg

ment is becomeubsolutc. Bal.on Lim.lB8,

190. Paddock v. Colby et al., 18 Vt. 485.

Blake v. Parieman, 13 Vt. 574, 577.

*I"o0te & Hodges for defendant. "180

The defendant made no new prom

ise. expressed no willingness to pay, or to

of the personal liability of aninfantdeputy be liable, and ackn Jwledged no indebted

IvIlllld seem to form no valid objection to

his appointment.

in Moore v. Graves, 3 N. H. 408, it was

held, that a special deputy of a sheriff

might be an infant, the sheriff being alone

|ness, or obligation. There is therefore no

such acknowledgment, as will remove the

statute bar. Phelps v. Stewart et al., 12

Vt. 256. (-I-oss v. (ionner. l4 Vt. 395.

’I-heopluiou of the court wasdelivel-ed by
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HALL, J. The language used by the de

fendant, which is relied upon by the plain

tiff to save the account from the operation

of the statute of limitations, would doubt

less have been held sufficient under form

er English decisions. But if the modern

rule, requiring some acknowledgment, from

which awillingness to be liable for the debt

may be fairly inferred, is to be adhered to,

there would not appear to be any ground

for giving it that effect. The declarationi

of the defendant, that he would pay the

debt, was not only accompanied with thel

condition, that it should be found to be

just, but with the protestation,that it was

unjust. Thelanguage was also used,while

he was engaged in the very act of contest

ing the plaintiff’s recovery of the account,

because, as he alleged, it was unjust. Un

der these circumstances it seems impossible

to maintain, that the defendant intended

to admit any liability for the debt.

The counsel for the plaintiff rely upon

Paddock v. Colby, 18 Vt. 485, as an authority

for construing the defendant’s admissions

into a waiver of the statute bar. The lan

guage of the defendant in that case to the

ofiicer was, “ that hehad assured the plain

tiff, that he would not take advantage of

the statuteoflimitations.” Thislanguage,

unlike that in the present case, was uncon

ditional, and unaccompanied with any pro

testatiou, that the claim was unjust. If it

could have been inferred in that case, that

the assurance of (-olby to Paddock, that

he would not take advantage of the stat

ute of limitations. had been made before

the statute had become a bar, and that

Paddock had in consequence allowed the

six years to run before bringing his suit,

the defendant might perhaps have been

very properly estopped from recalling his

assurance, upon the common doctrine, that

admissions, which have been acted upon,

areconclusive upon the party making them.

It should also be observed, that the lan

guage of the court in that case upon

‘I81 the question in regard to the ‘stat

ute of limitations is very brief; and

that any decision upon that question seems

unnecessary, the defendant in the case be

ing held not liable for the claim upon an

other ground.

But whatever may have been the ground

of decision in that case, we are disposed to

adhere to the doctrine laid down in Phelps

v. Stewart et al., 12 Vt. 256, and which has

been repeatedly re-asserted and acted upon

by this court, that to prevent the opera

tion of the statute. “there must be an ac

l\-non-lt-llgmeutof thedebt as still due. with

an apparent willingness to remain liable

for it, or at least without any avowed in

tention to the contrary.”

It is very plain, that the defendant did

not, by any thing he is reported to ha ve-

said on the trial before the justice. express’

any willingness to be liable for the debt,.

but that he was, on the contrary, all tin-§

time declaring it to be unjust and contestlug the plaintiff’s right to recover it. ,

We are all agreed, that the defendant’s

JoaN T. GRIFFITH &. Co. v. BureaM 31.

Amsworrru.

(Butland, Jan. Term, 1850.)

If one partner purchase property upon his individ

ual credit, for the use of the firm, and the vendor

is not aware of the exisience of the partuershi ,

he may, when he discovers it, hold the firm liab e

for the price.

A. and B. agreed to work together in the business

of manufacturing marble. B. was to furnish the

marble, and A. was to pay him one half of the

cost of it. B. was to board A.. and both were to

contribute their labor and skill in the business,

and the products and avails of the business were

to be equally divided between them. Held, ihat

they became partners, as between themselves.

Book account. J udgment to accountwas

rendered in the county court, and an au

ditor was appointed, who reported thefacts

substantially as follows. in September,

1845, the defendants agreed between them

selves, that they would work together in

the manufacture of marble; that Buffum

should furnish the marble for manu

facturing, should contri‘bute his own ‘182

labor, and should board Ainsworth;

that Ainsworth should devote his labor

and skill to thebusiness and should pay to

Buffum one half of the cost of the marble,

which Buffum should furnish for manufact

ure; and that the products and avails of

the business should be equally divided be

tween them. Under this contract the de

fendants prosecuted the business until the

spring of 1846. and from timeto time divided

the avails of their business, and finally set

tled and closed the business between them

selves, agreeably to the terms of their con

tract. The plaintiffs- account was for

marble. The amount charged in the first

item was contracted for by Buffum alone,

before the defendants entered into their

agreement above mentioned, but was de

livered afterwards, and was wrought and

sold by the defendants, under their agree

ment. The marble charged in the remain

ing items of the plaintiffs- account was pur

chased by Buffum alone, after the agreement

was made between him and Ainsworth,

and was manufactured by the defendants,

and the avails were divided between them,

pursuant to their agreement. In the final

settlement between the defendants Ains

worth accounted to Buffum for one half of

the cost of the marble so purchased of the

plaintiffs. Whileconducting their business

the defendants twice purchased marble of

other persons,-and paid therefor in one in

stance by their promissory note, and in the

other by property, which they owned to

gether; and the marblethus purchaswi was

manufactured and the avails equally di

vided between them. The plaintiffs, at the

time of selling the marble, with the excep

tion of that charged in thefirst item of their

account, knew that the defendants were at

work together, but did not know upon

what contract they were so dofng, until

afterthe conclusion of their business. Upon

these facts the auditor submitted to the

court the question as to the jofnt liability

of the defendants. The county court, April

acknowledgment was insufficient, and that Term, l&l8,—HALL,J.,presiding,—rendered

the judgment of the county court should judgment for the defendants. upon the re

be affirmed. port. Exceptions by plaintiffs.
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Cook, Harrington and Ross forplaintiffs. of the partnership, orignorant of itthrough

1. The defendants are jofntly liable as his own fault, he would be presumed to

partners. The effect of the agreement he- ham made his election to give credit tothe

tween them was, that each should share individual instead of the firm, and, having

equally, not only in all the profits of the made surh election, would be bound by it.

business, but also in the expenses|3Stepheu’s N. P. 2402.

‘I83 ‘and losses. Chit. on Cont. 240. Kel

logg v. Griswold, 12 Vt. 291. 3 N. H.

64. Whether they were partners as to

it is not claimed on the part of the de

fendants, that the plaintiffs had any knowl

edge, that they were partners. The exist

others may be determined from their con- | ence of such partnership is denied. and the

duct. If they so conducted their business,

as to make themselves liable as partners

in respect to third persons, it is not mate

rial. whether their contract would make

them partners inter se, or what their agree

ment was in fact. Stearns v. Haven et al.,

14 Vt. M0. Kellogg v. Griswold. 12 Vt. 291.

Bailey v Clark, 6 Pick. 372. 2. Partners

are all liable for articles furnished for the

benefit of the firm, and which are so used

by the firm, although the vendor suppose!

himself dealing with and giving credit to

an individual partner, and although the

articles furnished be a particular kind of-

stock used in their business, which it was

expressly agreed between them one of the

partners should furnish on his separate ac

count. Reynolds v. Cleveland, 4 Cow. 282.

Sylvester v. Smith, 9 Mass. 119. Dix v.

Otis,5 Pick. 38. 3 Kent 26. SLms v.Wiiling,

8 S. & R. 103. 1 Esp. N. P. 116. Everitt v.

('hapman, 6 Conn. 347. Woodward v. Win

ship, 12 Pick. 430.

I). E. Nicholson for defendants.

The defendants were not partners in re

spect to any part of the subject matter re

ported by the auditor, either by virtue of

the contract between themselves, or the

manner of their subsequently conducting

their business.

been partners as between themselves and

any other person, or even the public gen

erally, the manner of the purchase and dis

position of the marble in question would

not make them jointly liable to the plain

tiffs, of whom Buffum alone made the pur

chase. And Ainsworth, having paid Buf

fum, who was the only person with whom

he contracted, should not be held respon--

sible to the plaintiffs, with whom he never

contracted. Story on Part. §§ rt-50.

Theopinion of thecourt was delivered by

HAl.L, J. The question for our decision

is, whether, upon the facts reported by the

auditor. the defendants are properly charge

able with the marble slabs sold and deliv

ered by the plaintiffs to the defendant

Buffum.

There seems to be no doubt, that if

‘184 one partner purchase prop‘erty upon

his single credit, for the use of the

partnership concern, and the seller is not

aware of the existence of the partnership,

he may, when he discovers it, have the ben

efit of the partnership liability. Theground

of making the partnership firm liable is,1

that the property having been obtained

for their jofnt benefit and to enable them

to make a common profit, it is but just,

that they should be jointly liable to pay

or t.

It is doubtless essential to the validity of

such a claim by the vendor, that the part

Although they might have

questlon is, whether the defendants were

in fact partners.

It is true, that two or more persons may

be made liable to third persons as part

ners, when, as between themselves, they

are really not so. But such liability only

arises. when third persons have trusted to

their credit,—have parted with their prop

erty upon the faith of the acts or declara

tions of the supposed partners, indicating

that they were such. In this case the plain

tiffs were not deceived by any false appear

ances; they gave no credit to the firm, but

trusted Buffum only ;—and if Ainsworth is

to be made liable, it can only be, because

he was really and truly a partner wbh

Buffum.

In order to constitute a partnership be

tween the parties themselves, it is neces

sary, that they should have a common in

terest in the profit and loss of the business,

in which they are engaged. It is not essen

tial,that each should furnish a share of the

capital, or property, which is to become

the stock or subject matter of the business

of the partners. One may furnish the cap

ital, or stock. and another contribute his

laborand skill. And if it be agreed between

the parties. that one shall furnish on his

own um-nunt a particular kind of stock to

be used in the business, yet, if when pur

rim.serl it becomes the subject of labor and

skill. and in its altered state is to be sold

a partnership business; ‘and if such ‘I85

pn.rti(-ular kind of stock be purchased

on his own account by the party, who is,

by the agreement, to furnish it,yet the sell

er, on discovering the partnership, may

make the firm chargeable for it. This po

sition is sustained by many authorities

referred to in the argument. 3 Kent 26.

Sylvester v. Smith, 9 Mass. 119. Everitt v.

Chapman, 6(-onn. 317.

In the present case the parties agreed to

work together in the business of manu

facturing marble. Buffum was to furnish

the marble and Ainsworth L0 pay him one

half of thecostof it. Buffum was to board

Ainsworth, and both were to contribute

their labor and skill in the business: and

the products and avails of the business

were to be equally divided between them.

We think, the parties became strictly part

ners. as between themselves. Whatever

the manufactured articles should sell for,

above the cost of the materials and labor

bestowed upon them, would be profits.

which the parties wereto shareln common;

and ii the sale should be for less than such

cost, the parties would suffer a loss, which

would fall equally on both. The defend

ants thus having a common interest in the

profit and loss of the business, and the

, for the common benefit, it constitutes

nership should have been unknown to him - marble charged in the plaintiffs’ account

.-It the time of thesale: for if he were aware , having been used by the defendants in such
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business. we think they are liable for it as

partners.

Thejudgmentnfthecounty court is there

fore reversed, and judgment is to be ren

dered for the plaintiffs for the amount of

their account, as reported by the auditor.

FnenEmc H. VnznEaauuo AND Jon

CAMPBELL v. MARY E. CLARK.

(Rutland, Jan. Term, 1850.)

Where the plaintiff, in a suit commenced originally

before the county court, is a resident without this

state. and the defendant is described in the writ

as being a resident of the county in which the

writ is made returnable. and the defendant

pleads in abatement, that he is not a resident of

that county, he must allege his residence to bein

some other county within this state, and must

prove his allegation substantially as laid.

In this case, which was an action upon book ac

count, the plaintiffs were residents of the state

of New York. -l-he writ was made returnable

before the county court for the county of Rut

land, and the defendant wms described as

"186 being‘a resident of Ruilund in that county.

The defendant pleaded in abatement, that

she was not a resident within the county of But

land, but was a resident of Woodstock in the

county of WiHdsoI-. The plaintiffs re lied, that

the defendant was not a resident of \ oodstock,

but was a resident of Rutland, and issue was

joined. The county court, upon this issue. found

the fact, that the defendant was not a resident

of Rutland, but did not find, where she did re

side, but rendered judgment for the defendant,

that the writ abate. Held, that the defendant

had not proved the substantial allegations in the

lea, and that the county court should have

ound the issue for the plaintiffs, and have ren

dered a judgment in chief, that the defendant

aceouut;—and the supreme court reversed the

judgment of the county court, and rendered

judgment, that the defendant account, and ap

pointed an auditor.

When an issue of fact, upon a plea in abatement,

in an action of book account, is tried by the

county court, and the facts are found and placed

upon the record, it is competent for the supreme

court to revise the decision of the county court

upon the effect of such facts, and to enter up

such a judgment, as the county court should

have rendered.

Book account. The plaintiffs were de

scribed as residents of the city, county and

state of New York, and the defendant as a

resident of Rutland, in the county of Rut

land. The writ was made returnable to

the county court, and was dated March 7,

N48. The defendant pleaded in abatement,

that at the commencement of the suit she

did not reside in the county of Rutland,

but did reside in Woodstock, in the county

of Windsor, and that the plaintiffs did not

reside in the county of Rutland, but did re

side in the state of New York. The plain

tiffs replied, that ihe defendant, at the com

mencement of the suit, did not reside in

Woodstock, but did reside in the county of

Rutland; and upon this replication issue

was jofned. Trial by theeourt,April Term.

1849,—HALL, J., presiding. The court eer

tified upon the bill of exceptions, that they

found that the plaintiffs resided without

this state. and that the defendant had for

merly resided in the county of Rutland,but,

I previous to the commencement of this suit,

;had abandoned her residence there, with

out any intention of returningto thecounty

to reside; but that they did not iiud,where

her actual residence was, but only that it

was not in the county of Ilutland. Judg

ment was rendered for the defendant,

€h;t the writ abate. Exceptions by plain

1 s.

‘M. G. Everts for plaintiffs. ‘187

Thrall & Smith for defendant.

The opinion of the court was delivered by

REDFIELD, J. This case was an issue of

fact upon a plea in abatement, joined to

the court, wherein they found certain facts,

and thereupon decided the issue in favor of

the defendant. The question to be deter

mined in this court is, whether, from the

facts found by the county court and placed

upon the record, they should have decided

the issue for the one party, or the other.

There seems to be no more difficulty in re

vising the decision of thecountyeourt upon

1 an issue of this kind, than in a case where

the facts are agreed, or where the issue is

tried by a jury and they find a special ver

dict. In all such cases, if the county court

decide, that the finding detcrminestheissue

for either party, it is competent for this

courtto revisetheir judgment, and to enter

up such a judgment, as the county court

should have rendered upon the facts.

In thiscase the plaintiffs reside out of the

state, and the defendant is described in the

writ as residing in this county and this

town. The defendant pleads in abatement,

that she does not reside here, but in Wood

stockin the county of Windsor. The plain

tiffs take issue by saying. that the defend

ant does not reside in Woodstock, but in

Rutland ; so that the defendant’s plea seems

to be fully traversed; and it is therefore in

cumbent upon her to prove all of it, which

is material. Uponthetrialthecourtfound,

that the defendant did not reside in But

land,but did not find, where she did reside.

The defendant therefore failed to show, that

she resided in Woodstock, or any where else

in the state. Was this material to be alleged

in the plea? or, if alleged, to be proved ?

The statute is express, that “if neither

party resides in this state. the suit may be

brought in any countyin the state.” Hence.

in order to oust thejurisdiction of the coun

tycourtin this county,it was necessary for

the defendant to allege a residence in some

othercounty, and of course to prove it, and

to prove it substantially as laid,—which

the defendant failing to do. the county court

should have adjudged theissuefortbe plain

tiffs, the result of which would have been a

judgment in chief, that the defendant

ac‘count. And as thestatute requires ‘I88

this court to render such judgment,

as the county court should have done, that

judgment will be entered up here,—as was

done in the case of Peach v. Mills,l3 Vt. 501.

See, also. Bell v. Mason, 10 Vt. 509, where

judgment on a report of referees was re

versed, and judgment for the other party

entered up. The same is every day’s prac

tice upon special verdicts.

Judgment of county court reversed ; and,

upon the facts found by the county court

and llated upon the record, this court ad
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judge. th t the defendant do account. Au

(“U to be appofnted in this court.

Nora sr RIIDPIELD, J. It is not uncommon for

-the supreme court to send a case, tried by the

county court, for a new trial. But this, it is be

heved, should be confined to that class of cases,

.where there was some error in the trial, or else

where the facts are not placed upon the record by

the county court. If there be no error in the trial,

and the facts found are detailed at length upon the

-ecord, we can perceive no difference, in re ard to

the propriety of this court rendering fin judg

ment, between that case, and a trustee case, where

the facts are found by the court, or a case stated,

or an auditor’s report, or a special verdict, or a re

port of referees;—m all which cases it is the con

stant practice of this court to enter up final judg

mcnt.

Jon GREEN v. JosIAn D. Ht’LsTT.

(Rutiand, Jan. Term, 1850.)

The plaintiff was laboring for the defendant under

an entire contract for service, and the defend

ant, without cause, directed him to leave his em

ployment, and the plaintiff soon afterwards did

so. Held, that the plaintiff might recover pay

ment for the labor actually performed by him,

aithou h be continued at work a few hours after

being irected by the plaintiff to leave, and al

though, upon a subsequent day, he stated, as a

reason for not returning to the defendant’s em

ployment, that he doubted the defendant’s solv

ency.

Book account. Judgmentto account was

rendered in the county court. and an audi

tor was appointed, who reported the facts

substantially as follows. The plaintiffs

account was for labor; and that part, in

reference to which any controversy was

had, was performed under a contract,

‘I89 ‘made in March, 1845, by which the

plaintiff agreed to labor for the de

fendant seven months, at ten dollars per-

month, fifty dollars to be paid in money,

and twenty dollars to be paid in property,

to be delivered at any time through thesum

mer. Theplaintiffcommenced labor,under

the contract, on the first day of April, 1845,

and continued to work until thesecond day

of August. The plaintiff was unable, by rea

son of illness,to earn ten dollars per month,

and agreed with the defendant, that he

would make an aliowanceon that account;

and the auditor reported, that the plain

tiffs labor was worth but eight dollars per

month. On the second day of August, above ,

mentioned, the defendant, being at the place

where the plaintiff was at work, had an al

tercation wth the plaintiff, in which, with

out any justifiable cause, he ordered the

plaintifftoleavehisemployment. Thiswas

about the middle of the day, on Saturday,

and before dinner. The plaintiff did notim

mediately leave, but continued to work un

til about three o’clock in the afternoon,

when it commenced raining, and he left. The

plaintiff did not return until the next Mon

day morning, when he informed the defend

ant, that he should not work for him any

longer, but should leave, as the defendant

had directed. The defendant replied, that

he could not help it, but that he should not

pay the plaintiff for what he had done, if he

did not work his time out; but the plain

tiff refused to work for the defendant any

longer, and alleged, as a farther reason for

leaving, that the defendant was going to

- he should not

“break down” and he (plaintiff) wasnfrnid

get his pay. The auditor al

lowed the plaintiffs account, as charged,

and reported, that therewas a balance due

to the plaintiff of $17,43. Thecountycourt,

November Adjourned Term, 1848,—HAl.L,

J., presiding,—accepted the report, and ren

dered ludgment thereon for the plaintiff.

Exceptions by defendant.

F. Potter, for defendant, insisted, that

the plaintiff had shown no sufficientexcuse

for not performing his contract, and cited

Marsh v. Rulesson, 1 Wend. 514.

D. E. Nicholson for plaintiff.

‘The opinion of thecourt was deliv

ered by

PoLAND, J. The defendant insists, that

inasmuch as the plaintiff contracted to

work for him for the term of seven months,

and the contract was entire, and the plain

tiff left before theexpiration oftheinll term,

he is therefore precluded from any recovery

for that portion of the time he actually

worked, and that thecaseis brought within

the decisions in St. Alban Steamboat Co.

v. Wilkins, 8 Vt. 54, Brown v. Kimball, 12

Vt. 617, Ripley v. Chipman, 13 Vt. 268, and

other cases to the same pofnt.

If the plaintiff voluntarily abandoned the

contract, without any good cause,this po

sition would doubtless be correct. But the

auditor reports, that on the day the plain

tiff ieft, the defendant had an altercation

with the plaintiff, and, without any fault

on the part of the plaintiff, or anyjustcause

for so dofng, ordered the plaintiff to leave

his service and employment.

‘190

The doctrine of entire contracts was nev-

er, we apprehend, carried to the extent of

prohibiting any recovery for a part per

formance, when the performance of the

whole was prevented by the act of the de

fendant. The defendant, however. insists.

in this case. that, as the plaintiff did not act

immediately upon this order to leave, but

remained until after dinner, and worked an

hour or two, he must be deemed to have

waived this discharge by the defendant.

and to have left without cause, and so for

feited all claim to payment for his services.

This view of the case does not appear to us

to be well founded upon the facts, as re

portedbytheauditor. Itwould seem more

proper, that the defendant should have re

tracted his order to the plomiiif to leave.

before the plaintiff went away if he desired

him to remain, than to hold that he might

keep silent until the plaintiff had left, and

then insist upon a forfeiture of his wages.

Neither do we see, that the case is al

tered by the fact, that on Monday the plain

tiff gave an additional reason, why he re

fused to return into the defendant’s serv

ice, or that this should have any ef

fect to prevent his recovery. If the de

fendant had absolved the plaintiff from

any farther obligation to perform the con

tract, as we think he did on Saturday, it

made no difference, what reasons he gave

for his refusal to return to his service on

Monday. The ancient, rigorous doctrine,

in relation to contracts of this kind,

has been much ‘modified by the de- ‘I91

cisions madewithin a fewyears ; and

a pa rty is not allowed to claim the benefit
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of any such forfeiture, except when therel

has been a clear breach shown on the part ; goods, but were defeated.upon the ground

of the party who has performed the service. -

From the facts reported we think, the

auditor correctly allowed the plaintiff for

his labor, and the judgment of the county

court accepting his report is affirmed.

PoRTER & BALLARD v. CARLroN A. MoN

cER.

(Rutland, Jan. Term, 1850.)

Where one offered as a witness is incompetent

through interest, and he executes a release of his

interest to the party calling him, and the act is

apparently for the advantage of the party, the

law will presume his assent to it, and a delivery

of the instrument to his attorney will be suffi

cient.

Interest is allowed in this state, upon the price of

oods sold upon a credit, after the time of credit

as expired. And the same rule will be applied

to contracts made in another state and to be per

formed there, but putin suit in this state, unless

it lxs shown, that the in loot requires a different

ru e.

In an action upon book account the plaintiff may

recover for all of his account. which is due at the

time of the hearing before the auditor, notwith

standing a portion of the account consists of

charges for property sold upon a credit after the

commencement of the suit, and notwithstanding

the contract was made in a state, where no form

of action is known, in which a recovery can be

had for property sold after the suit is com

- menced. The question is one relating to the

remedy, and is governed by the la fort.

Where property is sold, with an agreement that

gayment shall be made by the note of the ven

ee, payable at a future day, and indorsed by a

third person, and payment is not made in the

manner agreed, the vendor may charge the prop

erty on book, and recover for it in an action upon

book account.

It is no objection to the plaintiffs right of recov

ery, in an action upon book account, for goods

sold, that he at first charged the goods to the de

fendant and another person, supposing that they

were jointly liable therefor, it appearing that

the defendant was in fact individually liable.

Book account. Judgment to account was

rendered, and an auditor was appofnted,

who reported the facts as follows. The

plaintiffs offered as a witness James L.

‘192 Porter, to whom the ‘defendant ob

jected, as beinginterested in the event

of the suit; and testimony wasintroduced,

tending to prove such interest. The witness

thereupon made and executed a full release

of all his interest in the result of the suit,

and delivered the release to the plaintiffs’

counsel. The defendant still objected to the

admission of the witness, for the reason

that the plaintiffs’ counsel had no author

ity to receive such release; but the witness

was admitted by the auditor to testify.

This suit was commenced in December,

1844, and the plaintiffs claimed to recover

for certain goods bargained and sold by

them to the defendant in June, 1844, upon a

credit of six months. The plaintiffs also

sold and delivered to the defendant certain

goods on the twenty fourth of May, 1845,

amounting to $482,537, upon a credit of six

months. These goods were charged by the

plaintiffs to Munger & Paige, but the au

ditor found, that the defendant was charge

able with them alone. The pinintiffs com

menced a. suit against Munger & Paige,

.‘.-orember 25. 1843. to recover for these

that Manger and Paige were not jointly

liable for them. It appeared, that on the

twenty third of May, 1845, Munger and

Paige were at the plaintiffs- store in New

York, and talked about makingan arrange

ment in some business between the plaintiffs

and Munger. In that arrangement Paige

was to indorse for Manger; and in con

nection with that business a conversation

was had , that the plaintiffs were to sell more

goods to Munger, and Paige would be re

sponsible; but no definite terms were agreed

upon, and Paige left the city. But on the

next day, May 24, 1845, Manger completed

the arrangement with the plaintiffs, and

purchased the goods, which were charged

to Munger & Paige. Munger and Paige

were not partners, and Munger did not pro

fess to buy the goods for Manger & Paige;

but the plaintiffs supposed, from what

Paige said to them, that he would become

indorser for Manger, and therefore charged

the goods to Munger & Paige; but no au

thority was given to the plaintiffs to charge

the goods to Munger & Paige,.and the au

ditor did not find, that they made a jomt

purchase of the goods. Munger executed a

note for the amount. dated May 24, 1845,

payable to Paige, or order, in six months

after date, and delivered it to the plaintiffs,

-—which note Paige refused to indorse. The

auditor found, that the plaintiffs expected

Paige to indorse the note, at the

‘time it was received, and it not hav- ‘I93

ing been indorsed, that it was not a

discharge of the book account. The note

was attached to the auditor’s report,to be

cancelled, if so directed by the court. The

hearing before the auditor was had on the

eighteenth of September,1848. The auditor

computed interest from the time payment

for the goods became due, and reported,

that, if the plaintiffs were entitled to recov

er for the goods sold May 24, 1845, there was

due from the defendant to the plaintiffs

$1152,31. The county court, November Ad

journed Term,1848,—HA LL, J., presiding,—

accepted the report. and renderedjudgment

thereon for the plaintiffs for the fullamount

reported by the auditor. Exceptionsby de

fendant.

Thrall & Smith for defendant.

1. James L. Porter should not have been

admitted as a witness. The report shows,

that he was interested, and it does not ap

pear, that theinterest was of such a nature,

that he could release himself. It is incum

bent upon the plaintiffs to show affirma

tively, that the witness was properly dis

charged of hisinterest. The release was in

effectual, for want of a party to negotiate

for and receive it. The discharge of an in

terest in a matter implies a contract be

tween the parties to be affected by it, and

requires the necessary parties to make such

contract. It is not within the scope of the

duties. or powers. of counsel,to act in such

matters. 6 Johns. 94. Vail v. Conant,

Adm-r, 15 "t. 310. Yuran v. Randolph, 6

Vt. 374. Penniman v. Patchin, 5Vt.352. 7

Cranch 436. Paddock v. Colhy, 18 Vt. 488.

2. The accounts were unliquidated, and in

terest should not have been computed there

on. The contracts were madc and to be
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performed in New York. and such interest

should be given, as would have been given

there. Fanning v. Consequa,17 Johns. 511.

Story on Bills 165. In New York interestis

not given by the courts on unliquidated ac

counts, running between the parties. 1

Johns.3l5. Johnston v. Brannan,5Johns.

268. Newell v. Griswold, 6 Johns. 45. 3.

The auditor should not have allowed, in

this action, the charge for the goods sold

May 24, 1845. The right of action for

‘I94 these ‘goods accrued long after this

action was commenced. The merits

of a matter litigated, and the “rights in

volved in actions/’areto be determined by

the lac loci contractus; and the measure of

damages recoverable is to be determined by

the same law. Story’s Confi. of Laws 938.

Harrison v. Edwards, 12 Vt. 648. Peck v.

Mayo et al.,14 Vt. 36. It is only the mode,

or form, of securing such remedies. as the

plaintiff has by the lex locf, that is afforded

by the Iex forf, and not the remedies them

selves. Story-s Conff. 935, 953. The objec

tion in thiscase is not to the form of the ac

tion, but it is, that the plaintiff is allowed

to recover, by virtue of the lex fort, in

creased damages in the action,ahovcwhat

he is entitled to by the Iex loci. By no form

of action in New York can a party recover

for a cause of attion,that accrues after the

action is commenced. 4. The right never

existed to charge on book the goods sold

May 24, 1845. They were to be paid for by

a note, payable to a particular order, and

the note was made,. agreeably to the con

tract. and was delivered. The case fur

nishes no evidence, that Manger had any

rl-spousibility for procuring the indorse

menf of Paige; that was the business of the

plaintiffs.

Foot & Hodges for plaintiffs.

Au acceptance, by the plaintiffs. of the re

lease of the witness, James L. Porter. of all

his interest, is to be presumed, as the act

was beneficial to them. Bailey v. Culver

well, 8 B. & C. 448, [15 E. (J. L. 223.] Town

son v. Tickell, 3 B. & A.31, [5 E. C. L. 28.]

Hatch v. Hatch, 9 Mass. 307. Church v.

Gllman, 15 Wend. 656. Phil. Ev. 303. It

was the duty of the auditor to adjust the

accounts between theparties, asthey stood

atthetimeoftheaudit. Amblerv. Bradley,

6 Vt. 119. Martin v. Fairbanks, 7 Vt. 97.

Pratt v. Gallup,7Vt. 344. The taking of the

note, under the circumstances, did not

operate as a payment for the goods deliv

ered May 24,1845. Keyes v. Carpenter, 3Vt.

209. Gilman v. Peck, 11 Vt. 516. Wain wright

V. Webster, 11 Vt. 576. Torrey v. Baxter,

13 Vt. 452. Butts v. Dean, 2 Met. 76.

‘I95 “The opinion of the court was deliv

ered by

POLAND, J. The first question, arising up

on the report of the auditor in the present

case, relates to the admission of James L.

Porter as a witness for the plaintiffs.

The auditor reports, that evidence was

introduced, tending to show that he was

interested, whereupon the witness executed

a full release and discharge of all his inter

est in the suit, and delivered the same to the

plaintiffs’ counsel; that the defendant then

objected to the Witness for the reason, that

the plaintiffs’ counsel had no authority to

receive such dlsclmrgc; but that the wit

ness was admitted and testified. It does

not appear from the auditor’s report, what

the nature of the interest of the witncss

was, which the evidence tended to prove. or

that it was such an interest,as could be re

moved simply by a release and disclmrge

from him to the plaintiffs. But we assume

from what is reported, that no question

was made by the defendant, but that the

interest of the witness was of that charac

ter, that it could be released, ordischargcd.

by himself alone, and that the release. or

discharge. which the witness executed to

the plaintiffs, was sufficient in its terms to

cut off any interest, which he might have

in the result of the suit,iiproperly delivered

to and accepted by them. We assume this

to be so,because nothing appears from the

report, that the defendant made any ques

tion in regard to it, and the auditor reports

nothing, from which we can infer there was

anyground of objection, which could prop

erly have been taken; and in this, as in all

other cases, the party seeking to exclude a

witness on the ground of interest takes the

burden ofprovingthedisqualification. Aft

er the discharge had been executed by the

witness to the plaintiff, the only objection

raised to his admissibility by the defendant

was the want of authority in theplaintiffs’

counsel to acceptthe release for them; and

this is the only question we have to consid

er npon this part of the case.

From what is reported by the auditor, it

seems to us, that the inference must be, that

the interest shown in the witness must have

been an interest in or claim upon the debt,

which the plaintiffs held agalnstthedefend

ant; because otherwisea mere release from

him to the plaintiffs would not have ex

tinguished the interestin him and rendered

him competent. Such being the interest, a

release or discharge of it, and thus making

the debt the sole property of the

‘plaintiffs, or releasing it from some ‘196

lien or claim the witness held upon it,

was an actapparently for the benefit of the

plaintiffs: and if so, upon well established

principles the law would presume their as

sent or acceptance, even if delivered to a

stranger, until the contrary was made to

appear. The decisions upon this subject

have gone greatlengths, and courts have at

various times presumed assent to and ac

ceptance of offers and gifts, bequests and

deflses, and even of deeds and other convey

ances of real estate. So the assent of credit

ors to assignments by their debtors-has

been presumed; and in cases where one per

son has assumed to act as agent for an

other, but without any authority to do so

in fact, if his acts were apparently for the

benefit and advantage of his principal, his

assent thereto has been presumed. See

cases collected on this subject in Cowcn &

Hill’s Notes to Phil. Ev., Part I, 303. In

this case the release being delivered to the

plaintiffs’ attorneys, who were acting in

some sense as agents for them, we think

there is ample ground to presume it was

with their assent and approbation, and

that the witness was properly admitted to

testify. See, also, Lady Superior &.c. v. Mc

Namara et al., 3 Barb. Ch. R. 375. Tomp

kins v. Wheeler. 16 Pet. 106. Doe v. Knight,
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5 B. & GT1, [11 E. C. L. 632.] Church v.

Gilman, 15 Wend. 656.

2. The defendant also objects to the report

of the auditor, upon theground that he has

computed interest upon the sums reported

in favorof the plaintiffs from the time they

severally became due by the terms of the

agreement between the plaintiffs and de

fendant.

No question is made. but that if the par

ties had all resided in this state, and goods

had been sold here upon a specified credit,

the plaintiffs would be entitled to interest,

as the auditor has computed it. The ob- edy, merely and are governed by the

jection rests upon what is assumed to be let fori. So it issettled,that the questions,

trary intent be shown. Upon the other

the law of New York in such a case; and it when a debt becomes barred by the lapse

hand it is equally well settled, that every

thing pertaining to the remedy for enforc

ing performance of a contract, wherever

made, is governed wholly by the [ex fori.

The defendant claims, that this is a ques

tion affectingthe validity and obligation of

the contract itself, and not relating merely

to the legal remedy to enforce it.

It has lon been settled, that the form of

the action,t e mode of proceeding and ev

erything pertaining to the manner of

obtaining ‘redress belong to the rem- ‘I98

is doubtless true, that as this contract was of time, when and in what manner offsets

made in that state, and, for aught that ap- will be allowed, whetherthe debtor’s body

pears, was expected to be performed there, can be arrested upon the debt, and many

their law would regulate the rate and terms other things, having in effect a serious and

of the interest due to the plaintiffs. The important infiuence upon the rights of the

authorities cited by the defendantfrom New parties, aregoverned by the [ex fun-, and not

York are merely to the effect, that upon an by the Iex loci. In this case,in the state of

unliquidated running account between par- New York, where the contract was made,

ties, where the balance is shifting and un- the plaintiffs could not have brought their

certain, interest will not be given. We ap- suit on book,because they have no such ac

prehend,that these authorities by no means tion; but no question is made by counsel,

show, that under the circumstances of this but what they may sue in that form here.

case interest would not be allowed to and thus makethemselves witnessesin sup

‘I97 the plaintiffs ‘after the expiration of port of their claim,—which they could not

the credit agreed between the parties do in New York. So if a suit had been

and the plaintiffs had become entitled to brought in New York, the plaintiffs would

payment for their goods. The courts of have had no right to seize property, until

this state are governed by their own law after a recovery of judgment; but it is oth

in construing and enforcing contracts made erwise here.

in other states and countries, unless it be Upon a full consideration of the numer

shown,that the Iex loci requires a different ous authorities, which have been cited on

rule; and as that is not done in this case, this subject, we are fully satisfied, that this

we think the allowance of interest by the is a question relating to theremedy merely,

auditor, afterthe credit expired,should not and governed by our law; for it would be

be disturbed. a singular state of things, if thelaw of New

3. The other questions raised in this case York is to govern as to the time when an

all relate to the allowance by the auditor action may becommenced here, butourown

of the bill of goods sold by the plaintiffs to law must govern in relation to the time,

the defendant on the twenty fourth day of when the parties’ right to maintain a suit

May,1845, (which was after the commence- shall be barred. See Story’sConff. of Laws,

ment of this suit.) sec. 571 et seq. Pickering v. Fisk, 6Vt. 102.

The first objection of the defendant to the The defendant also objects to the allow

allowance of this bill of goods is based up- ance ofthis bill ofgoods for another reason.

on this ground.—that they were sold and de- He insists, that the plaintiffs never had any

livered,after thissuithad been brought. It right to charge them on book account,

is not questioned, but that by the laws of and also, that the plaintiffs accepted his

this state, if the goods had been sold here, note in payment for that bill.

the plaintiffs would have been entitled to The auditor reports, that the plaintiffs,

recover this item, inasmuch as the credit at the time, charged the goods to Munger

had expired previous to the trial before the & Paige, supposing Paige to be jointly

auditor. This objection is also based upon liable with the defendant, and subsequently

the ground, that the sale and delivery of brought a suit against the defendant and

the goods was in New York, and by the law Paige jointly, in which suit they failed, up

of New York the plaintiffs there could not on the ground that the goods should have

have recovered the price in any action com- I been charged to the defendant alone. The

menced before the credit expired ;—it is in- auditor reports, that at the time of the sale

sisted, that the same rule must apply here. of this last bill of goods by the plaintiffs to

It is well settled, that the Iex loci con- the defendant the plaintiffs expected to re

tractus forms the rule, by which the valid- ceive the defendant’s note, payable in six

ity, obligation, interpretation, construC- months. indorsed by Paige. The report

tion and effect of all contracts in relation to does not say, that it was so agreed between

personalestate are to be governed. So, too, the plaintiffs and the defendant; but such,

the competency of parties to contract, and, it would seem, must be the necessary infer

in general, every thing, which is necessary ence from the facts reported; for the

to perfect and consummate the contract, defendant at the same‘time executed ‘I99

depend upon the Iex loci. This is founded his note for the amount of that pur

upon the supposition,that the parties con- chase. payable to Paige, or order, and de

tract in reference to the laws. where they - livered it to the plaintiffs, who presented it

are situate, and intend to have their con- to Paige, to be by him indorsed, which he

tract governed by those laws, unless a con- refused to do. The auditor therefore found,
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that the note operated as no payment, or

discharge. of the account.

Whatever might have been the decisionsI

at an early period in this state, it is nowl

settled, beyond controversy, that it forms

no objection to charging for property sold, -

or for services performed. that at the time

of such sale, or performance of such service,

therewas a special contract made as to the

mode and time of payment therefor. if such

payment has not been made. So in this case,

if it was agreed between the plaintiffs and

thedefendant, that this bill of goods should

be paid for by the defendant’s note, indorsed

by Paige, as found by the auditor, and pay

ment was not made in that way, the plain

tiffs might well charge them on book and

recover for them in this form of action.

The fact, that they first charged the goods

to Munger& Paige and endeavored to main

tain an action against them jofntly, is a

matter of no importance; for the auditor

has found, that the defendant was alone

liable, and that they should have been

charged to him alone.

We find no error in the judgment of the

county court, and the same is therefore af

firmed. l

Davm WARREN v. Jacon EDosRroN.

(Rutland, Jan. Term, 1850.)

Each debtor in an execution is to be regarded as

liable for the whole debt, in solido: and the offi

oer having the execution to levy is not bound to

regard any equities subsisting between the debt

ors themselves, or between the debtors and their

other creditors.

An oflicer who is about to levy an execution upon

the land of one of several execution debtors,

cannot be required to regard the offer of such

debtor to expose to him the personal property of

his codebtors and to indemnify him for levying

the execution, for its entire amount, upon such

personal property.

A. purchased of B. land, which was then subject

to attachment in a suit against B., C. and D.,

then pending, in favor of another person.

‘B00 Judgment having ‘been obtained against

all the defendanis in that suit. the officer

holding the execution demanded of B. ayment

of its amount. B. offered to expose to t eoflicer

personal property of C. and D., the other execu

tion debtors, sufficient to satisfy the execution,

and A. and B. offered to indemnify the officer, if

he would levy upon such personal property.

The oflicer declined to do so, but levied the exe

cution, for its full amount, upon the land which

B. had conveyed to A., and A., to redeem the

land, was compelled to pay the amount due, with

the officer’s fees for the levy. Held, that A.

could not maintain an action against the officer

for levying the execution upon the land, or for

falsely returning, that the execution debtors had

neglected to expose personal property sufficient

to satisfy the execution.

Trespass on the case. The plaintiff al

leged in the first count in his declaration,

that on the seventeenth day of February, '

1847. he purchased of Addison Buck certain

land in Pittsford, which was then under at--

tachment in a suit in favor of Holbrook,

Carter & Co. against said Buck, Blanchard ..

Band and Germain F. Hendee; that judg--

ment was rendered in said suit against all

the defendants therein, and execution is

sued, which was delivered, for service, to.

the defendant Edgerton. who was then

sheriff of the county of Rutland; that al-,

lil-.-l’(-)R-1-S (ltufland Co.

though Buck, Hand and Hendee were the

owners of personal property, in severalty,

sufficient to have satisfied the execution,

which personal property was exposed and

tendered by Buck to the defendant, that he

might levy the execution upon it, yet the

defendant wrongfully levied the execution

upon the land above mentioned; and that

the plaintiff, to redeem the land, was com

pelled to pay the full amount due upon the

execution, with the officer-s fees forthe levy.

in the second count it was alleged,that the

defendant had falsely returned upon the

execution, that the debtors had not exposed

or tendered personal estate sufficient to

satisfy the execution and all legal charges.

Plea, the general issue, and trial by the

court, April Term, 1848,—HALL, J ., presid

ing. On trial it appeared,that theplaintiff

had received from Buck adeed of the prem

ises levied upon, and that the premises had

been attached, and judgment was rendered

and execution issued, in the suit infavor of

Holbrook, Carter&Co. against Buck, Band

and Hendee, and that the execution was

levied by the defendant upon the land, and

that the plaintiff, to mdeem the land, paid

the amount due upon the execution and for

the otficer-s fees, as stated in the declaration.

I The defendant stated in his return upon

the ‘execution, in common form, that ‘20l

he levied upon the land in question by

reason of the execution debtor having neg

lected to make payment of the amount due

upon the execution, and not having ex

posed or tendered personal estate sufficient

to satisfy the same. It also appeared,that

in the morning of the day on which the exe

cution was levied, the defendant called up

on each of the execution debtors, and de

manded payment of the amount due; that

Buck informed him, that he should turn out

the personal property ofRand and Hendee,

the other execution debtors, and offered to

go with the defendant to the respective

dwelling houses of Band and Hendee, and

tender and expose personal property, be

longing to them, upon the execution; that

the defendant refused to go with him. or to

take the personal property of lfund, or

Hendee, but offered to take any personal

property of Buck, which he would expose’

to him. Subsequently, and before the levy

was made, Buck renewed his offer to the de

fendant, and the plaintiff and Buck offered

- fully to indemnify the defendant for taking

the personal property of Band and Hendee;

but the defendant again refused to take

any personal property, except such as

should beshown to him, belonging to Buck,

and proceeded to levy the execution upon

the premises in question. It also appeared,

that Band and Hendee had personal prop

erty, sufficient to satisfy the execution, and

..that Rand lived within fifteen rods of the

place where the demand was made upon

Buck, and that Hendee lived two or three

miles distant. It also appeared, that at

one of the conversations between Buck and

the defendant, Buck claimed, that Band

and Hendee were the principal debtors in

the execution; but it did not appear upon

the trial, whose the debt was, as between

Buck, Band and Hendee, or wheiher it le

gally or equitably belonged to one of them

to pay it, more than to the other. Upon
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these facts the county court rendered judg

ment in favor of the defendant. Exceptions

by plaintiff.

i .-I-. Briggs and C. L. Williams for plain

t .

The property was wrongfully taken by

the defendant upon the execution. As

against Buck the defendant had no rightto

levy upon Buck’s real estate. The provis

ions in reference to an officer’s power, or

right, to take the real estate, or the body,

of an execution debtor are substantially the

same. Rev. St., c. 42. §§ 14, 15; c.

‘202 ‘2s,§24. S1. St.,c.28, §§2,3. Andthe

right to take either the body or real

estate of an execution debtor is post

.poned to that of taking personal prop-,

erty. Warner v. Stockwcll et al., 9 Vt.

21. Eastman v. Curtis, 4 Vt. 620. Hall v.

Hall,1Root 120. All the execution debtors

within the officer’s precinct are to be re

garded as one person, so far as relates to

their having real or personal estate; and

the officer must take the personal property

of either of them, which is exposed to him,

before he can take the real estate, or body,

of either of the others.

E. Erfgerton for defendant.

It was the right of the creditors in the

execution to select any one of the debtors,

and compel a satisfaction from him, with

out regard to any supposed equities be

tween the debtors. Parker v. Dennie, 6

Pick. 227. The officer is notbound by stat

ute to take property on an execution upon

the indemnity of any person, other than

the creditor, orhis agent, or attorney. Rev.

St., 239. § 10.

The opinion of the court was delivered by

REnFn.:Ln, J. We think. each debtor in

against him for the property

him the amount, which the vendee agreed to pay,

and the interest thereon.

In such action of trover, brought by the vendor

against the attachin creditor of the vendee, the

rule of damages is t evalue of the property at

the time of the attachment.

Where the property sold, in such case. was a mare,

it was held. that the vendor continued also to be

the owner of the colts, brought by her, until per

formance of the condition.

Trover for a mare and colt. Plea. the

general issue, and trial byjnry, April -l-erm.

-l8i9.—HALL, J., presiding. The substance

of the testimony is sufficiently detailed in

I the opinion delivered by the court. Ver

idiot for the plaintiff for the value of the

mare and colt. Exceptions by defendant.

8’. Fullam for defendant.

E. Edgerton for plaintiff.

The opinion of thecourt was delivered by

Poumn, J. The substantial facts of this

case are as follows. In the spring of 1846

the plaintiff, being then the owner of the

mare sued for, put her into the possession

of Amos Pike, under an agreement, that

Pike was to pay the plaintiff fourthousand

feet of boards for her, of the value of $16.00.

in the course of the then ensuing winter;

and if the boards were delivered, the mare

was to become the property of Pike; but

until the delivery of the boards, she was to

remain the property of the plaintiff. The

boards were never delivered, but the mare

remained in the possession of Pike until

the month of July, 1847, when she was

attached by the defendant as ‘the ‘204

property of Pike, upon a debt against

him. In the spring of 1848 themare brought

the colt, which is sued for; and the plain

by tendering to -

execution is to be regarded as liable fur the tiff demanded the mare and colt of the de

whole debt, in solfdo; and the officer hav- fendant, before he brought his suit. The

ing the execution to levyis notbound to re- defendant offered to show,that previous to

gard any equities subsisting between the said demand upon him he offered and tend

debtors themselves, or between the debtors

and their other creditors. Whether there

be any mode, in which such equities can be

reached, is not necessary now to be deter

mined.

It is obvious to us,that to hold that one

execution debtor might turn out the per

sonal property of his co-debtor, and might,

upon giving indemnity, require the officer

to levy the entire amount of the execution

upon such property, while other debtors

might, with the same pertinacity, be press

ing counter commands upon the officer,

would lead to inextricable embarrassment,

if the officer were disposed to perform his

duty, and would,in every way, be liable to

the greatest abuses. Judgment affirmed.

‘203 ‘DANA D. BuCKMAsTER v. NATnuv

SMITH.

(Rutland, Jan. Term, 1850.)

Where personal property is sold, upon condition

that the title shall not vest in the vendee, unless

he pay the rice agreed upon by a specified time,

the vendee as no attachable interest in the prop

erty or its increase, until performance of the con

dition.

If, after the time for payment of the price has ex

pired, the price not being paid, a creditor of the

vendee attach the property, he cannot defeat the

vendors right to sustain an action of trover

ered to the plaintiff the sum of $16, and the

interest thereon from the time Pike received

the mare of the plaintiff, but the plaintiff

refused to receive the same. This evidence

the court excluded.

The first question to be determined in

this case is, whether Pike had any attach

able interest in the mare, at the time she

was attached in July, 1847.

Under the doctrine that has been estab

lished by repeated decisions in this state, in

relation to these conditional sales,the gen

eral property in the mare remained in the

plaintiff, subject to be divested by the per

formance of the condition of payment of the

boards by Pike; and the performance of

this condition by him must precede the vest

ing of any title in himself. West v. Bolton,

4Vt. 558. Nothing appears from the excep

stions in this case, that there had been any

new agreement, or understanding, between

the plaintiff and Pike, as to his having any

other or different right to the mare, beyond

lsuch as he acquired by the original con

tract. The time, within which he was to

deliver the boards, had expired, and he

had failed to perform the condition, upon

which depended all his interest in the mare;

and we do not perceive how, as between

himself and the plaintiff, he could have

compelled the plaintiff to receive the $16,00
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for the mare. or could have prevented the containing one hundred acres, more or less

plaintiff from recovering the possession of —that is to say, as tenant thereof as

ner, discharged of all claim on his part. or. aforesaid for so long time as ‘the ‘$206

if he had converted the mare in any way, plaintiff and defendant should re

how he could have reduced his liability be- spectively please, to wit, at Ru tland afore

low the value of the mare. The creditors said. Yet the defendant, contriving and

of Pike clearly could not, by attaching the wrongfully and unjustly intending to in

mare. acquire any higher right to her. than jure, prejudice, and aggrieve the plaintiff in

Pike had himself; and, as we view the case, his re-versionary interest of and to the said

Pike had at the time of the attachment no -farm and land with the appurtenances,

property whatever, either general, or spe- ! while the same were so in the possession

cial. farther than a mere possession, in the of the defendant as tenant thereof to the

mare. and no interest that could be at- plaintiff as aforesaid, to wit, on the first

tached. The plaintiff, being the owner of day of January, A. D. 1943, and on divers

the mare, would also be equally the owner other days and times between that day

of the colt. and the commencement of this suit,at Rut

This view of the case seems to dispose of land aforesaid, wrongfully and unjustly

all the questions raised init ;—forthe tender felled,cut dowu,and prostrated and caused

by the defendant of the $16 and interest is and procured to be felled, cut down and

based entirely upon the supposition, prostrated divers trees,—to wit, one hun

'20:? that the plaintiffs claim was a ‘mere dred pine trees,fifty ma )l6 trees, fifty beech

lien upon the mare to that extent, trees. fifty oak trees, fl ty birch trees and

which the defendant might, in the place of one hundred other trees of plaintiff, of

Pike, step in and remove by payment of great value, to wit, of the value of seven

that sum. The question as to the rule of hundred and fifty dollars, then standing,

damages is also raised upon the sameview growing. and being in and upon the said

of the plaintiff-s right; which we think is land,and took and carried away the same,

not supported by the facts appearing in and converted the same to his own use.

the case. The cases of West v. Bolton, wherebytheplaintiffhasbeenandisgreatly

above cited,Bigelow v. Huntley. 8 Vt. 1551, injured, prejudiced and aggrieved in his re

Grant v. King et al., 14 Vt. 367, and Smith versionaryinterest and estate of and in the

v. Foster, 18 Vt. 182. are all direct author- said farm and land with the appurtenan

ities in support of the view we have taken ces, to wit, at Rutland aforesaid.” There

of this case. was also jofned a count in trover, for the

same trees. Plea, the general issue, and

trial by the jury, September ’I-erm, 1847’?

HALL, J.,presiding. On trial.to show title

in himself and the tenancy of the defend

ant, the plaintiff introduced the record of a

decree of foreclosure of the premises de

possible, that this suggestion may not he scribed in his declaration, in favor of the

wholly unfounded; but we consider the plaintiff against the defendant and others,

It is urged by the defendant’s counsel

doctrine of conditional sales. and of the made by the court of chancery, September

that the effect of sustaining the decision be

low in this case will be to allow property

to be placed and kept beyond the reach of

creditors, and lead to the perpctration of

frauds by dishonest debtors; and it is very

rights of the parties under them, as too Term, 1844. It appeared, that the defend

well settled in this state, to allow any in- ant cut sixteen pine trees on the premises

terference by the court. If the contem- in the month of December, H44, and drew

plated evils shall he found to exist, the leg- them from the land and sold them. lmf0l-0

islature caneasilyprovldearemedy. Judg- the time limited in the decree for the re

ment affirmed. demption of the premises had expired. and

that the defendant was in possession of the

premises, at the time the trees were cut.

Upon this evidence thecourt instructed the

jury, that the plaintiff was entitled to re

cover. Verdict forplaintiff. Exceptionsby

defendant. This suit was commenced at

the April Term, 1815, and at the April Term,

1847, the defendant filed a motion to dis

miss, for the reason that the writ was

signed and the recognizance taken by the

attorney of the plaintiff; but no trial was

had upon the motion to dismiss, until after

a review had been entered, and a verdict

had been returned for the plaintiff. as above

stated. The case was then continued to

the November Adjourned Term, 1848,

of the county ‘court, and before a ‘207

judgment was rendered upon the ver

dict for the plaintiff the defendant offered

to prove the allegations in his motion to

dismiss; but the c0uI-t,—HALL, J ., presid

ing,—rejected the evidence, and overruled

the motion to dismiss, and rendered judg

ment forthe plaintiff upon the verdict. Ex

ceptions by defendant.

Br:1\.iAIn.\- F. LANonoN v. Jssss PAuL.

(Rutlrmd, Jan. Term, 1850.)

If the mortgagor, after a decree of foreclosure

has been obtained by the mortgagee, and before

the expiration of the time limited for redemp

tion, cut and carry away timber from the mort

gaged premises, the mortgagee may recover

rom him the value of the timber in an action on

the case in the nature of waste, or under a count

in trover.

In this case the plaintiff declared against

the defendant in a plea of the case, “ For

that the defendant. before and at the time

of the committing of the grievance herein

after next mentioned, held and enjoyed, as

tenant thereof to the plaintiff, and by the

sufferance and permission of the plaintiff,

a certain farm or tract of land, with the

appurtenances, situate in said Rutland,

bounded on the north by land of Edgar L.

Urmsbee, on the west by Otter Creek, on

the south by land of Leverett Chatterton, Thrall 42 Smith for defendant.

and on the east byland of Demon (iorham, 1. The relation of the parties to each other
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and to the property affected, and the inter

est of the plaintiff in the premises, are not

such as to entitle the plaintiff to sustain

this action. The relation of the mortgagor

and mortgagee, after condition broken, is

a species of tenancy, but subjects the par

ties to none of the incidents of landlord and

tenant. Wilson v. Hooper, 13 Vt. 655. 4

Kent (6th Ed.) 155. 2 Sw. Dig. 166. Until

condition broken the mortgagee has only

a chattel interest in the premises; alter the

law day, and until the equity of redemp

tion is foreclosed, and the time given to re

deem expires, the mortgagee has a defeas

ible, contingent estate in the premises, and

the right of possession; and during both

these stages the fee in the land. for all pur

poses, is in the mortgagor. 4 Kent 159-165.

Clark v. Beach, 6 Conn. 142. Hooper v.Wil

son, 12 Vt. 697. 3 Bac. Abr., Mortgage C.

Catlin v. Washburn, 3 Vt. 26, 42. 2. The

mortgagee’s interest and estate in the prem

ises being only contingent. and not vested

and absolute, he cannot sustain an action

for waste, or any other action for an in

jury to the premises; if he have any rem

edy for an injury to the premises by the

mortgagor, it is in chancery. 4 Kent 161.

Peterson v. Clark, 15 Johns. 205. Greene

v. Cole, 3 Qaund. R. 252. 2 Sw. Dig. 166. If

the mortgagee out of possession is permit

ted to sustain this action against the mort

gagor, he may sustain an action against

any other person, for tortious acts upon

the premises ;—but certainly his rights and

estates are not of that absolute character,

that he can thus interfere and control the

mortgagor. The recovery of the land is

no satisfaction of the mortgage debt, ex

cept for the value of the land at the expira

tion of the time given for redemption.

Lovell v. Leland, 3 Vt-. 581. There is no dis

tinction in the interest and estate of the

mortgagee after condition is broken with

out prosecution, and aftertime for redemp

tion is fixed by the court. Clark v.

‘N8 Beach, 6 Conn. 142. The mort‘gagee

in possession is liable and may be

made to account to the mortgagor for

waste. Rawlings v. Stewart, 1 Bland 22.

Givens v. Mc(-alm0nt, 4 Watts 460. -1’o

sustain an action for waste the plaintiff

must have theimmediateestate in remaind

er, or reversion, vested in him at the time

the waste is committed—an estate of in

heritance. The plaintiff had no such estate.

His interest is not that of a reversioner, or

remainder man. 1 Chit. Pl.7l,276. Greene

1.. Cole, 3 Saund. R. 252. 4 Kent 352. 3.

The case,as presented, does not show that

any waste has been done. The plaintiff

gave no testimony to show,that an injury

had been done to the reversionary interest

in the inheritance. This must be alleged

and proved. 1 Chit. Pl. 72. Jackson v.

Pesked, 1 M. & S. 234. 4 Kent 355. Baxter

v. Taylor,4 B. & Ad. 72, [24 E. C. L. 41.]

The court cannot intend, that the cutting

of trees is waste. Young v. Spencer, 10 B.

& C. 145, [21 E. C. L. 71.] Jackson v.

Brownson, 7 Johns. 227. The question

should have been submitted to thejury. 4.

The action necessarily involves the question

of title to the premises. Whitney v. Bowen,

11 Vt. 250. The proceedings upon the bill

of foreclosure were no evidence of title.

Shed v. Gariield.5Vt. 39. Broome v.Beers.

6 Conn. 198. Palmer v. Mead, 7 Ib. 149. 5.

The plaintiff is not entitled to recoverupon

his count in trover. He had neither a gen

erai or special interest in the timber; nor

had he. when the suit was brought, the

possession, or the right to immediate pos

session, of either timber, or land. 6. The

motion to dismiss should prevail. A mo

tion is never out of time for a defect of this

character, which renders the writ a nullity.

Rev. St. 179, §5; 180, § 10. 1 D. Ch. 133. 17

Vt. 73. Ib. 118. Ingraham v. Leland, 19

Vt. 304. 1 Pick. 32. 6 lb. 364.

E. Edgerton for plaintiff.

1. The proceedings in (.-hancery were evi

dence to show the pluimiff a mortgagee

and the defendant amortgagor of the land

in question. The mortgage was stated in

thebill and admitted in theanswer: thede

cree was based upon the mortgage and nec

essarily involved its existence, and was an

adjudication of the title, as between the

same parties. Viles et al. v. Moulton, 13

Vt. 510. 1 Greenl. Ev., §§ 528, 534, -357.

‘2. An action on thecase“ in thenat- 9219

ure of waste ”is a proper remedy in the

present case. The act complained of was

an injury to the plaintiffs reversionary in

terest. The relation of mortgagor and

mortgagee is a relation of landlord and

tenant. Ithas sometimes been called ates

ancy at will, and at other times a tenancy

at sufferance. In strictness it is neither;

although in some respects it resembles

them both. In eithercasethelandlord may

determine the tenancy at his pleasure ;

and yet it is said, (2 Bl. Com. 175,) that the

interest of a landlord at will is an estate in

reversion; and so, too, by analogy, is the

estate of the mortgagee, during the ten

ancy of the mortgagor, a reversionary in

terest. The actual possession is in the mort

gagor, and the right of possession remains

in him, until the entry of the landlord, or

a notice to quit; and while the mortgagor

continues thus rightfully holding, the mort

gagee cannot, either in fact, or by fiction,

be in the possession also ;—his interest is

one to commence in possession after the

tenancy and possession of the mortgagor

have ceased, and is therefore reversionary.

Morey v. McGuire, 4 Vt. 327. Hooper v.

Wilson, 12 Ib. 695. Luil v. Matthews. 19

Ib. 322. West v. Treude, 1 Cro. Car. 187. 1

Camp. 360. 2 Chit. Pl. 782, n._ Hutchins v.

Lathrop, decided in Washington 00., Mar.

’1-., 1845, [8 Law Rep. 82.] Hitchman v.

Walton,4 M. & W. 409. 2 Grcenl. Ev. § 655,

(note 2.) Hastings v. Perry,20 Vt. 272. In

a tenancy at will there is nolegal presump

tion of a determination of the tenancy for

the wrongful act of the tenant. The ten

ancy ceases, in such case, at the election of

the landlord; and until the election is

shown, the tenancy is presumed to continue.

3 Co. Lit., note 379, Title. Tenant at Will.

Atkyn’s Case, 1 Burr. 112. The same rule

is applicable to a tenancy in mortgage,

pending the equity of redemption; and if

the mortgagee in the present case might

have elected to treat the tenancy as at an

end, and if by doing so he might have

brought trespass, the fact, that he brought

the action on the case, shows, that hechosc

to regard the tenancy as still subsisting,

22 vr. 7?
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and hehas interest therefore as reversioner.

Woodf. on Land. & '1-en. 456. sec. 2. I

3. The defendant was also liable on the

count in trover. Theplaintiff was. at law,

owner of theestate, and ownerof the trees,

when severed, and consequently is entitled

to recover for their conversion. Morey v.

McGuire, 4 Vt. 327. Lull v. Matthews, 19

Vt.322. Hastings v. Perry,20 Vt. 272.

‘210 ‘4. The motion to dismiss is in the

nature of a dilatory plea, and not hav

ing been made at the first term of the court,

it could not be received afterwards.

The opinion of the court was delivered by

REDFIELn, J. The question to be deter

mined in the present case is. whether the

mortgagee, after condition broken, and be

fore foreclosure, can maintain either an ac

tion on the case, in the nature of waste,

against the mortgagor in possession, for

cutting timber and selling it, or trover for

the timber.

First and last I have entertained a good

deal of doubt upon this pofnt; but none of

the court have ever had any difficulty upon

any other point in the case. Upon this

pofnt, if the case were entirely new, per

haps a majority of the judges would incline

against the action. But it Is certain, that

no English case can be found directly

against the action, and none any where,

except the one from 15 Johns. And on the

other hand this court, in the case of Hutch

ins v. Lathrop,certainly did sustain an ac

tion on the case, under circumstances al

most precisely similar,—this particular

pofnt not being raised; and in Hitchman

v. Walton, 4 M. & W. 409, the court of ex

chequer, upon very full argument and con

sideration, seem to me to have decided,

that the action is maintainableupon either

count.

I consider, too, that the case of Morey v.
McGuire. 4 Vt. 32I, in the opinion of the

court delivered by HorcsmsoN, Ch. J., and

the case of Luil v. Matthews, 19 Vt. 822. in

the very turning point of the case, are full

authority in favor of sustaining the count

in trover. And although I think a court

of equity is manifestly the most appropriate

place for redress of an injury of this kind,

I hardly feel at liberty, under the circum

stances, to insist. that the mortgagee shall

have no remedy. in such a case, at law.

Perhaps, under the state of precedent pro

duced, he ought to be allowed redressupon

both counts,—but clearly upon the count

in trover.

And of this decision the defendant, the

mortgagor, has no just ground of com

plaint, perhaps, as he may at any time de

feat the plaintiffs action, by paying the

mortgage debt, which it is always his duty

to do, and tendering the costs. And if he

will not do that.but suffer the estate to go

upon the debt. the mortgagee is justly en

titled to hisjudgment. Judgment aiiirmed.

‘211 ‘James HARvEY v. CALEB B. HALL.

(h’utZ4md1 Jan. Term, 1850.)

Form of a sufficient plea in abatement, in such

case.

Trespass for assault and battery and

false imprisonment. The writ was made

returnable to the county court, and was

signed by F. W. Hopkins, Clerk, and was

directed to John F. Knight, Jr., to serve

and return, and was served by him. The

defendant pleaded in abatement, as fol

lows. “And now comes the above named

defendant, by Foot & Hodges, his attor

neys, and prays judgment of the writ in the

above entitled cause, and says, that the

same 0ught to abate, because he says that

the said writ was served upon him on the

tenth day of August, 1847, by John F.

Knight, Jr., a person authorized to serve

and return the same by F. W. Hopkins, as

clerk of this court, and the authority who

signed said writ, by delivering to this de

fendant an attested copy thereof ;—without

this, that the said writ was served by any

other person, or in any other manner. And

the said defendant farther says, that the

said John F. Knight, Jr., so authorized as

aforesaid, was, at the time of the service

thereof as aforesaid, a minor, within the age

of twenty one years, and, as such, incom

petent by law to make service or return

thereof. Wherefore he prays judgment of

the said writ, that it may be quashed, and

for his costs.” To this plea the plaintiff

demurred. The county court, November

Term, 1847,—HALL, J., presiding,—ad

judged the pleainsufiicient. Exceptions by

defendant.I

S. H. Hodges and S. Foot for defendant.

The writ should abate, having been served

only by a minor, specially appofnted by

the magistrate signing it. A person thus

appointed is thereby created an officer, in

dependent of all other authority, and is

alone responsible for his proceedings.

For many of ‘them an infant could ‘212

not be holden,—as for the avails of

property sold upon a writ, when the de

fendant recovers in the action. Tyler v.

Tyler, 2 Root 519. Abbott v. Kimball, 1!.

Vt. 551. An infant cannot hold an office,

which concerns the administration or exe

cution of justice, and the appointment is

vofd; 5 Com. Dig., Tit. Officer B 5; Lilly’s

Rep. 39, cited in 2 Mass. 122; nor one of re

sponsibility and trust: Claridge v. Evelyn,

5 B.& A. 81, [7 E.C. L.55;] Cuckson v. Win

ter,2 M. & R. 313, [17 E. C. L. 713;] nor one

which requires the taking of an oath; 3

Com. Dig., Tit. Infant C 1; Rex v. Carter,

Cowp. 220; March 92, cited 3 line. Abr. 585.

As to the form of the plea see Evarts v.

Georgia, 18 Vt. 15.

Thrall & Smith for plaintiff.

The plea admits the fact. that the special

deputation was made by the clerk, who is

the officer of the court, and in this acts for

and as the court. The authorization was

a judicial act of the court; the general

qualification and the peculiar fitness of the

person, to whom the writ was directed,for

An infant, under the age of twenty one years, can

not be specially authorized to serve mesne pro-

cc-ss, by the magistrate signing it.t

tSee Barrett v. Seward, ante, page 176.

1A trial was subsequently had upon the general

issue, at the April Term, 1849, of the county court,

and exceptions were taken, which were fully ar

gued by counsel in the supreme court; but as the

case was determined upon the plea in abatement,

it is unnecessary to state them-.
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Rutland 00.) 21ROBINSON v. CONE. 5
:7

this particular case, and the necessity of

the occasion were all judicially passed upon,

nnd the matter cannot be afterwards or

elsewhere traversed, or questioned. Rev.

St. 180, § 7. Kelly v. Paris,10Vt. 263. Kel

logg ex parte,6 Vt. 509. The plea is defect

ive. it does not show, that service was

not made by John F. Knight, Jr., by copy

&c., after he became of age. The writ and

return are not referred to by the plea. 9

Vt. 349.

The opinion of thecourt was delivered by

REDFIELD, J . The first question in this

case is, whether an infant is a competent

person to be deputed, by the authority sign

ing a writ, to serve it? It is certain, that

such person is not competent to perform

any judicial ofiice, which it might sometimes

be necessary for him, in such case, to do.

It is clear, too, I suppose, that such person

is not liable to the defendant for any injury

he might sustain. either for misfeasance, or

nonfeasance, for a false return, or for not

keeping the property with care, or for re

fusing to take bail, &c. In such a case he

has no principal to be made liable for his

default in these particulars. Hence, al

though we are aware, that such a practice

may, to some extent, have prevailed

‘213 in the state, ‘perhaps, at some pc

riods, we are inclined to regard it as

against good policy and sound principle,

and to hold, that such person is not com

petent to execute such an appointment,

and, of course, that the justice cannot ap

point him. Itis beyond thelimit of his dis

cretion.

The form of the plea is good. It is al

leged, that it was served by a person, nam

ing him, who was an infant, without this,

that it was served by any other one, or in

any other manner. This is equivalent to

denying, that there was any other service.

This makes it unnecessary to inquire into

any other part of the case.

I should myself have preferred to hold it

within the discretion of the justice, whether,

or not. he would appoint an infant to serve

a writ. Knowing very well, that, in prac

tice. such an extension would not be at

tended with any serious evil consequences,

and believing, that the difference between

aservice, made by an infant, when specially

deputed by the sheriff,—which this court

have held sufi-icient,—and by the authority

signing the writ, is really one of form, more

than of substance, and one which common

minds, and the unprofessional, will fail

fully to appreciate, I should greatly have

preferred, that both questions should have

received the same determination; but I am

not insensible to the force of the technical

reasoning, which is deemed invincible by

my brethren.

Judgment reversed, and judgment that

the writ abate.

RoLLIN RonmsoN v. Esocn Col\E.1

(Rulland, Jan. Term, 1850.)

In order to sustain an action for the negligence of

tue defendant, whereby the plaintiff is alleged to

have sustained injury, it must appear that the

injury did not occur from any want of ordinary

‘See note ut end of case.

cars on the part of the plaintiff, either in whole,

or in part.

But all that is to be required of the plaintiff, in

such case, is, that he exercise care and prudence

equal to his capacity.

Although a child of tender years maybe in the

highway through the fault, or negligence, of his

parents, and so be improperly there, yet if he be

mjured throu h the negligence of the defendant,

he is not prec uded from his redress. If the de

fendant know, that such a person is in the

highway he is bound to a ' roportionate ‘214

degree bi watchfuluess,—to t e utmost cir

(:umspection,—and what would be but ordinary

neglect, in regard to what be supposed a person

01’ full age an capacity, would be gross neglect

as to a child, or one known to be incapable of

escaping danger.T

Trespass for an assault and battery.

Plea, the general issue, and trial by jury.

SeptemberTerm, 18-i7,—HALL, J ., presiding.

On trial the plaintiff gave evidence tending

to prove, that at the time of the injury com

plained of he was about three years and nine

months of age : that hisfather resided at the

summit of a hill. about one fourth of a mile

northerly from the centre of the village in

Pawlet; that duringthewinter of 1844-5 he

attended a school, which was kept near the

centre of the village, southerly from the foot

of the hill, and that in gofng to and return

ingfrom school he necessarily passed along

the public highway leading down the bill;

that on the tenth day of February, 1845, a

short time before one o’clock in the after

noon, he was sliding down the hill, in the

travelled path of the highway, very near

to the west side, on a smallsled,lying on his

breast upon the sled, with his feet and legs

projecting behind the sled, and his left leg

hanging over the left side of the sled, and

with his head inclined towards the west

ern bank; that while he was thus situated,

and when near the lower end of the hill,

the defendant came upon the brow of the

hill from the north, with a load of bark,

drawn by two horses on a traverse sleigh,

driving with great force down the hill upon

a smart trot, on the west side of the road ;

that the plaintiff was then on the west side

of the road. two or three feet from the west

ern bank,—which rose abruptly from the

surface of the travelled part of the road.

attempting to push himself and his sled, on

which he was lying, toward the outward

and westerly side of the travelled path ; that

the travelled path was there twenty

two feet and ‘some inches wide; and ‘215

that when the plaintiff was within

two or three feet of the bank, still lying on

his breast, with his head towards the west

erly side of the road, his leitleg, which hung

over the sled, was caught by the right run

ner of the rear traverse of the deiendnnt’s

sleigh, and so broken and laceratcd as to

require amputation, and that his shoulder

tSee Birge v. Gardner, i9 Conn. 507, where the

defendant had set up a gate upon his own land. by

the side of a lane, through which the plaintifi, a

child beuveen six and seven yeers of age, withcth

er children in the same neighborhood, was accus

tomed to pass, and the plaintiff, in passing along

the lane, without license from any one, put his

hands on the gate and shook it, in consequence of

which it fell upon him and broke his leg, and the

defendant was held liable for the injury, under in

structions to the jury very similar to those given

in the case of Robmson v. Cone, above reported.
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was dislocated and other injuries received.

The plaintiff also gave evidence tending

to prove. that the length of the road upon

the hill was 410 feet, and its ascent, in the

same distance, about 433 inches; that there

was sufficient room for the defendant to

have passed the plaintiff upon the easterly

side, with ordinary care ; and that the road,

where the plaintiff was injured, was trav

elled over the whole surface from the west

ern bank to the eastern side and was smooth

from use. The plaintiff also proved, that

the defendant said, after the injury, that

as he came over the brow ofthe hill he saw

something in the road, which he supposed

was a dog; that he was coming down

rather on the west side of the road, and

when he saw it was a boy, he thought he

would have wit enough to get out of the

way. until he came near; that his horses

were well broke, and he held them hard, so

that they did not raise their feet from the

ground. but they could not hold the load,

so as to stop it suddenly; that as soon as

he saw, that the horses could not hold the

load, and that he must pass over the boy,

if he went directly forward, he turned to

the cast, and the horses and the forward

traverse passed the boy without touching

him, but the rear traverse did not track

after the forward one and ran over him;

and that the hill was always swarming

with children, and he never drove into the

village, without finding the hill alive with

them. The plain tiff also gave evidence

tending to show, that the place, where the

defendant said he was, when he first saw

the plaintiff, was distant from the plaintiff

about ten rods, and that the surface of the

road was depressed in the middle not more

than four inches. The defendant gave evi

dence tending to prove, that the plaintiff,

with other boys, was, at the time of the in

1ury.sliding on the hill for amusement. and

that the other boys were at the foot of the ;

hill, drawing back their sleds; that the road

upon the hill was narrow and very slippery

and icy from the travel on it and its

‘216 use by the -boys for sliding; that he

resided three or four miles distant, and

had no knowledgeof thesize and age of the

boy,until near him; that the boy was near

the centre of the travelled path, which was

at that place from eight to twelve inches

lowest in the middle; that when he was

three or four rods from the boy, and at the

earliest moment he had reason to appre

hend there was danger, that the boy would

not

hard, but seeing, from the icy and slippery

state of the hill, that the horses could not

seasonably check theimpulse ofthe load, he

turned them suddenly to the east side of the

road, and approached it as near as it was

possible to do, without going over the bank,

and by that means the horses and forward

traverse passed the boy safely, but that,

from the inclination of the road at that

place towards the centre, the after traverse -

slipped towards the centre of the road. and

thereby struck the plaintiffs leg; that the

surface of the hill was undulating: and that

he was on a steep pofnt of the hill, when he

discovered the boy, trotting slowly, and

driving at the usual and ordinary rate of

speed, at which prudent men drive with

get out of the road, he held his horses -

such a loud at such aplace. The defendant

requested the court to charge the jury,—1.

That if the injury arose from any neglect,

- or want of care. on the part ofthe plaintiff,

.he cannot recover. 2. That if the plaintiff

was in the excrcise of ordinary care, and

theinjury was the result of unavofdable ac

1cident.tbeplaintdfcannot recover. 3. That

- if the plaintiff was of so tender an age, as

l not to be capable of observing and avofd

,ing travellers. it was gross negligence on

| the part of his parents to permit him to be

,ln the street. and no recovery can be had,

l unless the defendantwas grossly negligent,

I or the injury was voluntary on the part of

thedefendaut. 4. That the law of the road

reqiures, that those on foot should yield the

j road to teams: and that the supposition is,

l that they will do so. 5. That persons, who

use the highway for games and amuse

ments, not connected with travelling, do so

: at their peril, and cannot call on atraveller

for damages for an injury,unless thetravel

ller were grossly negligent. 6. That as the

plaintiff was bound to yield the road to the

defendant’s team, and did not,he must suf

fer the consequences, even if he were not in

fault, (as if blind, or deaf.) unless the injury

resulted from the gross neglect of the de

fendant. 7. That the care and diligence,

which the defendant wasbound to ex

ercise, was the ordinary care ‘and ‘217

diligence used by persons of common

prudence in like circumstances. 8. That

the defendant, on discovering that the plain

tiff was not about to get out of the road,

was not bound to adopt the best possible

means of avoiding the injury, but is excus

able, if he acted with ordinary care and pru

dence under the circumstances. 9. That

gross negligenceis more than mere inatten

tfon, an: is such a degree of rashness, or

wantonness, as evinces a willingness, that

I the act complained of should be done.

But the court charged the jury, that the

Ilaw of the road, app icable to injuries sus

tained by travellers coming in contact with

each other, is, that both should be held to

the exercise of common care and prudence

| in the use of the road; that if both are

equally negligent, no recovery can behad for

such injury ;—that the defendant, in this

lcase, would not be liable, if theinjnry to the

plaintiff happened, whilethe defendant was

in the exercise of ordinary care and pru

dence; and farther, that if the defendant

were not in tho exercise of ordinary care

and prudence, he would not be liable, pro

vided the injury would not have happened,

but for the want of ordinary care and pru

dence on the part of the plaintiff ;—that or

dinary care and prudence was such, as

would commonly be used by persons in the

situation and under the circumstances, in

which the parties were, in this case, and

that whether they were in the exercise of

such care and prudence was a question for

the jury, to be ascertained and determined

by them from the evidence ;—that they

{should first inquire, whether the plaintiff

, was in theexercise of ordinary care and pru

- dance, at the time of the injury, and if they

found he was not, and that the injury

- would nothave happened. but for the want

-of such care and prudence on his part, it

would be their duty to render their verdict
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for the defendant, whether he was in the

use of such care and prudence, or not ;—that

in determining the amount of care and pru

dence - be required of the laintiff, they

need not measure it by the ru e, that would

be applicable to an adult, but might con

sider, that hewas a child, about four years

of age, from whom a less degree of care and

prudence mightbe expected ; that if they be

lieved, the plaintiff acted on that occasion,

as a child of his age and capacity would be

expected to act, they might consider his

want of the care and prudence of an adult

as no objection to his recovery ;-—that it

'218 was claimed on the part of the defend

them,that if the boy was of so tender

an age. as not to be capable of discovering

and avofding travellers, it was gross neg

ligence in the parents to permit him to be

in the street, and that he could not recover,

unless the defendant was guilty of gross

negligence. or the injury was voluntary on

the part of the defendant,—and that the

court acceded to the principle of law. as

claimed by the defendant; but that it was -

a question for the jury, how far the princi

ple of law was applicable to the facts of

this case; that if the boy were of so tender

years, as to be absolutely incapable of ob

serving and avofding travellers, it might

be gross negligence in the parents to permit

him to be in the street,—and in such case

the defendant would not be liable, unless he

were also guilty of gross negligence; but

that if the plaintiff were an active boy, of"

sufficient age to attend school, and was

attending school, and if children of his age

and capacity would ordinarily be allowed

and expected to attend school and be in the

street, as he was, then there would be no

gross negligence on the part of theparents,

though the boy might not have the pru

dence and capacity of a man,to avofd dan

ger. and the defendant could derive no ad

vantage from the principle of law before

stated. The jury were farther instructed,

that if, under the directions already given,

they should not find a want of care and

prudence on the part of the plaintiff, it

would then be their duty, to inquire into

the alleged negligence of the defendant;—

that the defendant, in driving his team

down the hill,should be held to the exercise

of common, or ordinary, care and prudence,

—such care and prudence, as a man ofcom

mon prudence would be expected to exer

zcise, under the circumstances of the case ;—

that in determining the question, whether

the defendant had been guilty of negligence,

or not,they should take into consideration

the size and character of the defendant’s

load. the condition of the road, the steep

ness of the hill,the speed of the driving, the

usual amount of travel upon the roud,and

the fact, especially,if they should find it was

known to the defendant, that the hill was

commonly used by boys for sliding: that

in such a case more care would be required,

than in a place less frequented, and where

the person driving would not expect to

meet. or overtake, any one ;—that if. under

the directions before given, they should be

of opinion,that the defendant was in

0219 the exercise olsuch ‘common care and

prudence, as, from all the circum

‘ant, that the court hould charge-

stances, ought reasonably to bercquired of

-him. and the injury was unavoidable, they

ought to excuse him from liability ;—but

that if they found. that he was drivingin a

careless and negligent manner, without the

exercise of common care and prudence, and

that the injury occurred by reason of his

carelessness and neglect, their verdict

should beagainst him. Thejury returned a

verdictfor the plaintiff. Exceptions by de

fendant.

C. B. Harrington for defendant.

In actions of this kind the plaintiff can

not recover, if his own negligence, or want

of ordinary care and prudence, have in any

manner contributed to the injury,of which

he complains. Bridge v. Grand Junction

Railway Co., 3 M. & W. 244. Pluckwell v.

Wilson, 5 C. & P. 375, [24 E. C. L. 612.] Lux

ford v. Large, 5 C. & P. 421, [24 13.0. L. 636.

Lack v. Seward, 4C.&.P. 106, [19 E. C. L. 429.

Washburn v. Tracy, 2 D.Ch.l2‘2. Rathbun

v. Payne, 19 Wend. 399. Butterfield v. For

rester, 11 East 60. Barnes v.Cole et al., 21

Wend.188. 2 112111151. Brown v. Maxwell,

6 Hill 592 And when a party, by his own

want of common care and prudence, or by

his gross negligence, brings an injury upon

himself, hecannotclaim to recover upon the

ground, that he has less capacity, eitber

- physical, or intellectual, than the party

from whom he seeks to recover. An infant

is liable for torts committed by him; and

his want of capacity to understand the con

sequences of his acts was never considered

a legal justification for his trespasses, or

other wrongful acts. except in criminal

cases. Humphrey v. Douglass, 10 Vt. 7l.

Sikes v. Johnson, 16 Mass. 389. Fitts v.

Hull, 9 N. H.441. Homer v.Thwing.3 Pick.

4952. 2 Kent 241. Bullock v. Babcock, 3

Wend. 391. The case of Lynch v. Nurdin,

|l Ad. & E., N. S., 29, [41 E. C. L. 422,] is not

. analogous in principle. Itwas decided up

on the ground, that the defendant was

guilty of the “most blameablecarelessness ”

in leaving his horse loose and unattended

-in the street of a populous town, or, in

other words, that the defendant was guilty

of gross negligence. Lord DENMAN bases

his opinion upon the analogy between that

case and the case of lllidge v. Goodwin, 5

C. & P. 190, [24 E. C. L. 520.] Dixon

‘v. Bell, 5 M. & S. 198. In the case of ‘229

Hartfield v. Roper, 21 Wend. 615, the

whole question is discussed by GowEN, J.,

and the doctrine established, that when a

child, even of such tenderyearsas not to be

capable of using sufilcient discretion to

avoid danger, is permitted to be unattend

ed in the highway, and is there injured by

a traveller, he cannot recover, either in an

action of trespass, or case, unless the de

fendant have been guilty of gross negli

gence. Thetrue rule is, that the parent, or

guardian, is responsible for the exercise of

ordinary care and prudence, until the in

fant arrives at years ofdlscretion,suflicient

to enable him to exercise ordinary care and

‘ prudence for himself; and at the pofnt,

when the parent’s responsibility ceases,

then commences the responsibility of the in

fant. Brown v. Maxwell, 6 Hill 592.

D. Roberts. Jr., for plaintiff.

Ordinary care was all. that could bere

quired of the plaintiff, to avoid the injury

22 vr. 77
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which happened in this case.

Tracy, 2 D. Ch. 128. Although the plaintiff

may himself have been guilty of negligence,

yet unless he might,by the exercise of ordi

nary care, have avoided the consequences

of the defendant’s negligence, he is entitled |

Broome-s Legal Max. 169, 170. I

PARKE, B., in Bridge v. Gr. Junc. Rail. Co.,!

to recover.

3 M. & W. 2-i8,—recognized in Davies v.

Mann,10 M. &W.546. Marriott v. Stanley,

1 Scott’s N. R. 392; S. C., 1 M. & G 568, [39

E. c. L. 911.] Lynch v. i\-urdin,1Ad. & 1.21..

N. 8.. 29, [41 E. C. L. 422.] 6Cow.191. 2

Pick. 62l. 12 Pick 177. The court below

recognized thedoctrine of the case of Hart

ford-v.Roper, 21 Wend. 615. that the negli-'

gence, if any, of the plaintiffs parents is to

be regarded as his own The jury have

found.thatthe plaintiff was an active boy,

of sufficient age to attend school, and was

Washburnr. l of cases which occur. and the almost end

less variety of incidents attending injuries

of this character. it is not uncommon, that

perplexing doubts will spring up, which

this general formula is wholly insufficient

to solve. Hence, this case has been some

what questioned, perhaps it may be said,

criticised certainly, in the later cases, both

English and American. See Marriott v.

Stanley, 39 E. C. L. 911, 913, n. a. But the

remarks of the learned judge, as ap

plicable to the case before ‘him, (and ‘222

we have, perhaps, no right to give

them any other application.) are most un

questionably sound. The conduct of both

the parties, in that case, wascertainly very

singular, and the case hardly a precedent

for any other. But the principle stated by

thelearnedjudgeis of universal application

to similar cases. In order to sustain the

attending school, and that children of his | action on the case for negligence of the de

age and capacity would ordinarily be al

lowed and expected to attend school, and

be in the street, as he was. There was,

then,no want of ordinary care on the part

of the parents. Even a paralytic has a

right to walk in the carriage way, even at

night. though them be a foot path. Boss

v. Litton, 5 C. & P. 407, [24 E. C. L. 628.] - of complaint.

fendant,it must appear, that the injury did

not occur from any want of ordinary care

on the part of the plaintiff. either in whole,

or in part. In otherwords.iiordinarycare

on the part of the plaintiff would have en

abled him to escape the consequences of the

defendant’s negligence, he has no ground

He may be said, in such a

Neitherwas there any such want of care on case. to have been himself the cause of any

the part of the child. as will preclude him}

iromarecovery. Thejuryhavefound,

that “he acted with at least that de

gree of care, which would be expected

from a child of his age and capacity. To

require of the plaintiff a greater degree of

caution, than was suited to his age, and at

the same time greater than he possessed,

would be to require an impossibility. Lex

non cogit ad impossibilia. Negligence is

a fault; but it cannot be predicated of him.

who acts with asgreat a degree ofcare, as he

may be able, and as could be expected from

a person of his age, under the same circum

stances. Lex speetat naturte ordinem. The

defendant was boqnd to the exercise of or

dinary care in his driving. The charge of

the court required that. and no more; but

what is ordinary care in a particular case

is to be determined upon reference to all the

attendant circumstances. The jury found.

that the defendant did not exercise that or

dinary care. Thelaw, orusage,of the road

is no criterion of ncglience. Waydev. Carr,

2 D. & R. 255. [16 E. C. L. 84.] Ld. ELLE.\-

Bonocon. in Clay v. Wood, 5 Esp. R. 44.

The npiiiiun of the court was delivered by

‘22l

REDFIELD, J. The general principles of

law, applicable to the subject of actions for

negligence, are well settled, no doubt, and

familiar to the profession. They are. per

haps, suiiiciently well expressed by Ld. EL

wxsonocoa, Ch. J., in Butterfield v. For

rester, 1 1 East 60: “Oneperson beingin fault

wlllnot dispense with another’s using ordi

nary care for himself. Two things must

concur to support this action,—an obstruc

tion in the road by the fault of the defend

ant, and no want of ordinary care to avoid

it, on the part of the plaintiff.” Thisis sub

stantially the formula, which, since that

time, has been followed, in charging juries

in road cases; and, as a general rule, it is

unobjectionable.

- POsI9I-.

injury, which he may have sustained under

such circumstances. Hence we notice, in

the trial of this class of cases by the English

judges, at nisl prius, the question is stated’

in that form, and the jury are directed first

to say, whether the injury occurred from

the misconduct of the plaintiff if so, the

defendant has a verdict, of course. If not,

the jury are, where any such doubt arises,

required to say, whether the injury occurred

from inevitable accident. or the negligence

or misconduct of the defendant. Cotterill

et ux. v. Starkey, 8 C. & P. 691, [34 E. C. L.

965.] And the rule holds, that the plaintiff

cannot recover, if his want of ordinary care

in part contributed to produce or to en

hance the injury. Marriott v. Stanley,

above cited. The English books are full of

-cases to this pofnt. So, too, where the

proof leaves the case merely doubtful,

whether the injury is fairly attributable to

the defendant’s wrong or to that of the

plaintiff, the case is not made out.

Thecase of “ridge v. Grand Junction Rail

way Co., 3 .\i. & W. 244, seems to us not to

have essentially qualified the rulelaid down

by Ld. ELLExaonocoain Butterfield v. For

It is, indeed, in this case expressly

decided, that a plea, alleging that the injury

was the jofnt result of carelessness in the

agents of both railways,in managing each

of the trains which came in collision, is no

bar to the action. Lord AsmeER, it is to

be observed, assigns no reason, why be con

siders the plea bad, in substance. So, too,

the other barons assign no reasons, except

PARKE, B., who does say, “That unless he

(the plaintiff) might, by the exercise of or

dinary care,have avofded theconsequences

of the defendant’s negligence, he is

‘entitled to recover.” In Davies v. ‘223

Mann, 10 M. & W. 546, the same court

expressly decide, that the fact, that the

plaintiff was somewhat in fault,is not sulfi

cient to precludea recovery on his part, and

But in its application to the multi-plicity E reiterates the same declaration by PARKE,

78 22 v1-.
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B., that “The negligence, which is to pre-I

elude a plaintiff from recovering in an ac

tion of this nature, must be such as that he

could, by ordinary care, have avofded the

consequences of the defendant’s negli

gence.”

These cases seem to me correctly decid

ed; but the language of PAnm:, B.,may

be, perhaps, liable to some degree of crit

icism. I should hesitate to say, that if

it appeared that the want of ordinary

care on the part of the plaintiff, at the

very time of the injury, contributed ei

ther to produce or to enhance the injury,

he could recover; because it seems to me,

that is equivalent to saying, that the plain

tiff, by lhe exercise of ordinary care at the

time, could have escaped the injury. The

defect, in substance,in the pleain Bridge v.

Grand Junction Railway Co., seems to be,

that there was no allegation of any miscon

duct on the part of the plaintiff or his

agents; for non constat, that the engineers

and conductors of the train, on which the

plaintiff was conveyed, were so situated in

regard to the plaintiff, that he was to be-

affected by their misconduct. No doubt, ill

the collision occurred altogether through

the misconduct of the conductors of the

train, upon which the plaintiff was con

veyed, the defendants are excused, al

though they might have, at the time. been

guilty of some degree of negligence. which

did not contribute to the injury. Butlam

not prepared to say, that in the ordinary

case of a collision, on a railway, by the mis

conduct of the agents and servants of both

roads, the passengers are compelled to re

sort to that company, upon whose railway

they are conveyed. But one would not be

ready to say, confidently, such is not the

rule of law, without more consideration

than I have been able to give the subject.

But we can readily suppose cases, where no

such rule could possibly obtain, and, for

aught appearing in the report of the case.

that was such a case. So that, it seems to

me, the words of PARKE, B., are altogether

beyond the scope of the case, and, as I think,

too general and require qualification.

But the case of Davies v. Mann seems to

me to merit a different consideration from

that of Bridge v. Grand Junction Railway

Co. in that case the beast, which was

run over by the defendant’s team.

‘224 ‘was. of course. incapable of exercis

ing care or prudence. The only ques

tion, which could be made in the case, is in

regard to negligence on the part ofthe plain

tiff,—whether it was ordinarily safe in him

to suffer the animal, a donkey, to be in the

road fettered. Lord A1nxol€n says, It does

not appear but “the ass was lawfully in

the highway,”—and ifit did “it would make.

no difference, for, as the defendant might,

by proper care. have avoided injuring the

animal, and did not.he is liable forthecon

sequences of his negligence. though the ani

mal may have been improperly there.” This

brings this case within the principle of those

cases, which have been decided. in regard

to setting spring guns, sharp knives, &c.,

on one’s own grounds,fcrthe protection of

game, where persons, having no reason to

suspect such weapons were so set, have,by

trespassing on such grounds, been seriously

injured, and lmve. notwithstanding their

own misconduct. been suffered to recover

damages of the owner of the gounds,—for

the reason, perhaps, that such acts were

esteemed gross negligence in the land own

ers.

And this seems to us to be carrying the

rule farther, than is necessary to entitle the

plaintiff to retain his verdict in the present

action. Here the jury have found, that the

plaintiff was properly suffered by his par

ents to attend school at the age and in the

manner he did, and that the injury hap

pened through the ordinary neglect of the

defendant; or, if not properly suffered to

go to school, then that the defendant was

guilty of gross neglect; for the Judge put

the casein the alternative to the jury, and

they hav found a general verdict for the

plaintiff. And we are satisfied, that al

though a child, or idiot, or lunatic. may. to

some extent, have escaped into the high

way through the fault or negligence of his

keeper, and so be improperly therc,yet if he

is hurt by the negligence of the defendant.

he is not precluded from his redress. If oni-'

know, that such a personisinthe highway.

or on a railway, he is bound to a propor

tionate degree of watchfuiness, and what

would be but ordinary neglect, in regard

to one whom the defendant suposed a per

son of full age and capacity, would be gross

neglect as to a child, or one known to be

incapable of escaping danger.) Boss v. Lit

ton, 5 C. & P. 407, [24 E. C. L. 628.]

The only remaining inquiry is, whether a

plaintiff, of the tender age of this plaintiff,

is bound to the same rule of care and

diligence ‘on his part, in avofding or ‘225

escaping the consequence of the neg

leet of others, which is required of persons

of full age and capacity, in order to main

tain his action for redress? In Lynch v.

Nurdin, 1 Ad. & E., N. S., 29, [41 E. C. L.

422,] the question came directly under re

view before the Queen-s Bench, and was

very learnedly discussed and fully consid

ered, and that_court very fully determined,

that no such rule of dillgencecan be applied

to an infant plaintiff of very tender years.

Lord Dl-:.\lMA.\, Ch. J., after citing the opin

ion of Lord ELLsxnonouos in Butterfield

v. Forrester, says, “Ordinary care must

mean that degree ofcare, which may reason

ably be expected of a person in the plain

tiff’s situation, and this would evidently be

very small indeed in so younga child.” The

whole case goes upon the ground, that all,

which is to be required of the plaintiff, is

care and prudence equal to his capacity.

We see no reason, whatever, to doubt the

perfect soundness of the decision. Indeed,

any other rule would be wholly imprac

ticable. and must ultimately be abandoned

by courts, becausejuries could not be made

to act upon any such artificial and arbi

trary rules of determination.

What is reasonable skill, proper care and

diligence, &c., can only be determined, as

matter of fact, by the jury. It is impossi

ble to establish any general rule upon so

indefinite a subject; and it is impossible to

make juries. or merely practic: l men any

where, determine these matters except upon

the circumstances of each particular case.

it is true, no doubt. that the defendant, in

2;: vr. 79
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such cases, is to be allowed a in voraIolc con- - Of_ the parent or person standing in loco pm-entts

struction of his own conduct. with rcicrence , will be imputed '0 the mf“nt. so as to but a recov

to what he had reason to expect of the oth- I

er party, at the time. One might possibl,

injure a deaf or blind man. without fault,

through ignorance of his infirmity, expect

inghltn to conduct differently from what he

did. But in the case of a child four years

old, there could be no doubt. the defendant

was bound to the utmost circumspection.

and to see to it, that he did not allow his

team to acquire such impetus, after he saw

the child. that he could not check them, 0r | the child. Iron Co. v. Brawley.(Ala.)3 South. Rep.

avoid injury to the child.

We have not felt bound to go into an ex- mit a child about seven years old to go on the track

tended review of the case ()I Hartneld v_ of a railroad so get coal at a place where trains are

Roper, 21 Wend. 615; for the facts in that

case and the finding of the jury in this case

have made so wide a difference in the two

cases. that one is no guide to the de

‘226 termination of the ‘other. The case

of Hartfield v. Roper is. so far as it

has any application to the present case, al

together at variance with that of Lynch v.

Nurdin. and for less sound in its principles,

and infinitely less satisfactory to the in

stinctive sense of reason and justice.

Judgment aflirmed.

NOTE

NI-IGLIoB.\4CI—I.\IJcRlI-:s ro I.\IrA.\-1-s.—Negligenoe

cannot be predicated of the act of acreature devoid

of reason, and governed wholly by its instincts,

and there is no presumption of law that an infant

of six years is capable of even that slight de ree

of care and prudence, the absence of which in the

adult would be the grossest negligence. Mackc

v. City of Vicksburg, (l\lies) 2 South. Rep. 178.

The rule is that in an action for an injury, founded

upon negligence, contributory personal negligence

cannot be attributed to a child of very tender

years, although the injury would not have ha -

pened without his concurring act. and although

that act, if committed by an adult, would be a ne -

ligent one. Kunz v. City of Troy, (N. Y.) 10 N. .

Re . 442.

here a child, six years old, while crossing a

street in front of an advancing team, stooped to

pick up a bundle after seeing the team. and after

she had heard a person cry to the driver to sto , it

was held that the question as to whether the c ild

was negligent should go to the jury. Mattey v.

Machine Co., (Mass.) 4 N. E. Rep. 575. Where a

child of tender years gets upon a railroad track,

the employee of the company have no right to act

upon the presumption that it will leave the track

in time to avoid an up roaching train. Railroad

Co. v. Pitzer, (Ind.) 10 E. Rep. 70. And it was

held that although a child injured while playing

upon the turntable of a railroad company had su -

ffcient intclligence to know that it was wrong to

trespass upon the property of the company, he

could not be said to have been guilty of contribu

tory negligence, if he did not know it was danger

ous or unsafe to lay upon the turn-table. Railway

Co. v. Dunden, ( an.) 14 Pac. Re . 501. But where

a boy of average intelli once, a out ten and one

half years old, who had een told by his father not

to play upon a certain railwav turn-table, who

knew that it was dan erous to do so, and that the

railroad company ha forbidden children to play

on the turn-table, nevertheless engaged, with oth

er boys, in swingin u on it while in motion, and

wns injured, it was e d that he was guilty of con

tributory negligence, although he might not have

understood the full extent of the danger. Twist

v. Railroad Co., (Minn.) 39 N. W. Rep. 402. So a

boy of 11 years is guilty of ne ligence, who goes

upon a rai road track to play. asser v. Railway

Co., (Iowa,) 27 N. W. Rep. 776. Likewise a boy of

12 years, who steals a nde upon a freight train.

Ecliff v. Railway Co., (liIich.) 31 N. W. Rep. 180.

Upon the question as to whether the neghgence

~

I

ery by him for injuries caused by th. negligence

of another, the authorities are in conflict. In Min

nesota, the supreme court holds that th . negligence

of the parent is so imputable. Fitzgerald v. Rail

way Co., 13 N. W. Rep. 168. In New York. the

court holds that parents and guardians are re

uired to use reasonable care to rotect infants in

t eir charge, and any lack of suc care will be im

puted to the child. Kum. v. City of Troy, 10 N. E.

Rep. 442. The duty of rotection which a father

owes to his minor chii is the more lin erative in

proportion to the lndiscretlon and help essness of

55:‘). It is held to be negligence fora fatherto per

constantly passing. ld. But although a parent

may be gul ty of contributory negligence who al

lows a child of very tender years to be about rail

road trains or upon railroad tracks, evidence that

such a child was seen upon the track, and that it

was seen by its father going towards the track, is

not sufficient to take the question of contributory

negligence from the jury. Johnson v. Railway

Co., (Wis.) 14 N. W. Rep. 181. Where a child

about 15 months old went upon_a railroad track

and was injured, it was held that the question as

to whether the parents were negligent in not keep

ing the child upon their premises, and in suffering

it to wander away therefrom, unwatched and un

attended, was for the jury. Payne v. Railroad

Co., (Iowa,) 81 N. W. Rep. 886. Where a mother

set a cup of bread and milk before a child it}

months old, and went into an adjoining room, and

in her absence the child wandered out of the house

upon a railroad track and was injured. the ques

tion as to whether the mother was negligent was

for the jury. Reilly v. Railroad Co., (Mo.) 7 S. W.

Rep. 407. See Hoppe v. Railway Co., (Wis.) 21 N.

W. Rep. 227. It is not negligence, as a matter of

law, to permit a boy about five years old to go up

on a publicgier to meet his father, Ahern v.

Steele, 1 N. . Supp. 259; nor to permit a child of

four and one-half years to play upon the sidewalk

with her brother six years of age, in a thickly pgp

ulated portion of a city, Birkett v. Ice Co., (N. .)

18 N. l:.. Rep. 108; nor to permit a child four years

old to go upon the streets in charge of his sister,

eleven years old,Collins v. Railroad Co., (Mass.) 7 N.

E. Rep. 556; nor to send a child a year and ten

months old out upon the street for air and exercise

in charge of his brother eight years old, Bliss v.

Inhabitants of South Hadley, (Mass) 13 N. E.

Rep. 352. It is not negligence pm- se to permit

children to play in the street. Kunz v. City of

Troy. (N. Y.) 10 N. E. Rep. 442. Permission to a

child three years old to play in the street, accom

panied by another child several years older, is not

such negligence as will prevent recovery for an in

-my. Stafford v. Rubens, (Ill.i 3 N. E. Rep. 568.

t is not negligence, as a matter of law. foramoth

er to leave her child of four years on the door step

of her house, in a city, in charge of its brother of

thirteen years. while she goes out to urchase fami

ly supplies. Dohl v. Railway Co , ( vis.) 22 N. W.

Rep. 755. “’here a parent permitted his son of elev

en years to drive a team at night, accompanied by a

younger brother of nine years, and the latter was

illed through the upsetting of the wagon at a

)lace where there was an excavation in the road.

it was held to be a question for the jury whether

the father was negligent in permittingthe younger

son to 0 with his brother. Parish v. Town of

Eden, ( -is.) Id. 399.

But in Nebraska, it is held that, when the infant

himself is the plaintiff, the negligence of the par

ent or guardian is not to be imputed to him. Huff

v. Ames, 19 N. W. Rep. 023. It is so held in Penn

sylvania. Railway Co. v. Schuster, 6 Atl. Rep.

269. Where an irresponsible child is exposed to

peril, without an attendant, by the negligence of

the parent or guardian, the question of contribu

tory negligence is not involved in an action for an

i1:j7ury. Bisallion v. Blood, (N. H.) 15 Atl. Rep.

80 -22 vr.



Rutiand Co.) 226PO\VERS v. LEACH.

JEREMIAH C. Powsas AND AnTEMas C.

PowERs v. MARTIN LEacn, Jr.

(Rutland, Jan. Term, 1850.)

To entitle the plaintiff, in an action of trespassqunre

clausum fregft, to recover full costs, under the

statute of this state, when the costs exceed the

damages, the plaintiffs right of title, or right of

possession, must be brought in question upon

the trial.

But if, from the permanent nature of the erections

made by the plaintiff upon the land, it is obvious,

that he committed the acts, which proved to have

been a tres ass upon the plaintiffs right of pos

session, un er aclaim of right of title, and the

plaintiff, upon trial, rove his own title and pos

session, the court will intend, that the defend

ant required the plaintiff to prove his case upon

all points,—possession, as well as fact of tres

pass,-—and will allow the plaintiff his full costs.

t makes no difference, in this respect, whether

the defendant require the plaintiff to prove his

own title and possession, or set up a counter

clqifm of title, or right of possession, in him

se .

Quwrc, Whether the attempt, on the part of the de

fendant, to show license from the plaintiff to do

the acts complained of, is to be regarded as bring

ing in question the plaintiffs right of possession.

This, per RF.Dl"ll!LD, J., must epend upon the

question, whether the trespass complainted of

was an unequivocal act of possession on the part

of the defendant.

Trespass quare clzwsum fregit. Pleas,

the general issue, and license and the plea

of license was traversed. Trial by jury,

SeptemberTerm, 1849,—HALL, J., presiding.

On trial the plaintiffs proved their title to

the premises described in the declaration,

and gave proof of possession under that

title. It appeared, that the defendant had

entered upon aportion of the land and had

erected a stone wall, inclosing part.of the

land, and had cut three apple trees, &c.,—

which were the trespasses complained

‘22? ‘of. It also appeared, that the de

fendant, subsequently to the erecting

of the wall, &c., and previous to the com

mencement of this suit, claimed title to the

land inclosed, and insisted, that the wall

was upon the true boundary line between

his land and that of the plaintiffs. The de

fendant introduced no testimony contro

verting the plaintiffs- evidence of title, but

gave evidence, which he insisted tended to

show, that he had license from the plain

- tiffs to erect the wall; and the defendant

requested the court to charge the jury,

that the plaintiffs could recover damages

only for the original trespass in entering

and erecting the wall,—he having had the

- adverse possession, since that time, of the

portion enclosed. But thecourt instructed

the jury,that, if thelicensewas not proved,

the plaintiffs were entitled to recover dam

- ages forthe original trespass, and such far

ther sum, as would be required to remove

the wall from the plaintiffs’ land. The

jury returned a verdict for the plaintiffs,

for three dollars and eighty seven cents

-damages. The defendant then insisted,

that the plaintiffs were entitled to recover

no more costs than, damages;—but the

court decided, that the plaintiffs were en

titled to recover full costs. Exceptions by

defendant. .

S. H. Hodges and S. Foot for defendant.

The language of the Rev. St.,—chap. 106,

-sec. -22,-—-res-ln-lcts the plaintiffs from re

covering more costs than damages, unless

their title to the premises, or right of pos

session, is affected by the result. One of

these must c_ome in- question; and by this

we understand,it must be brought in jeop

ardy,—not merely made the subject of in

cidental inquiry. Forsaith v. Clogston. 3

N. H. 401. Bishop v. Seeley, 18 Conn. 389.

The plea of license does not relieve the case

from the operation of the statute. It sets

up no adverseclaim of right,but mere mat

ter of excuse,—and in fact admits title in

the plaintiffs. Chandlerv. Duane, 10 Wend.

563. Otis v. Hall, 3 Johns. 450. Ex parte

Coburn,1 Cow. 568. Pugh v. Roberts, 3 M.

& W. 458. Tidd’s Pr. 966. Peddell v. Kid

die, 7 T. R. 659. Purnell v. Young. 3 M. &

W. 288. Thomas v. Davies, 8 A. & E. 598,

[35 E. C. L. 749.] The evidence, that the

defendant had claimed title to the premises,

was inadmissible. Noris it sufficient,

to show thatthetitle ‘had previously ‘28

been in controversy; it must have

been brought in question in the action.

M. G. Everts for plaintiffs.

The case shows, that the trespasses

proved were committed upon land inciosed

by the defendant, and held by him adverse

ly, and that he had held exclusive posses

sion of the locus in quo from the time the

trespasses were committed, claiming title

to the same. This put thetitle in question.

The plaintiffs could sustain no action

against the defendant, without showing

title, or a rightful possession, at the time

the trespasses were committed. The de

fendant could sustain this action against

all the world, except the legal owner of the

land; his acts were acts of possession.

Sawyer v. Newland, 9 Vt.383. Doolittle v.

Linsley, 2 Aik. 155. The plaintiffs were in

law and in fact compelled to show title,

and did actually show title and possession,

and neither of these facts was admitted on

trial. The defendant. on trial,claimed and

received the benefit of his adverse posses

sion,in avofding all the acts of trespass ex

cept thefirst. This he did, by showing him

self in possession, claiming title.—by put

ting the right of title and possession in is

sue. If the general issue be pleaded with a

justification, the plaintiff must show title.

9 Vt. 193. A plea of license must be consid

ered in reference to the act complained of;

the defendant was in possession, and if he

can prevail by his plea,it must be by virtue

of his right of possession.

The opinion of the court was delivered by

REDFmLD, J . The only question in this

case is, whether the plaintiffs are entitled

to full costs, irrespective of the damages.

This is claimed upon the ground, that the

“right of title or possession of the land”

was brought “in question ;” and that is

the question to be determined. Wesuppose

it may be fairly said, that the right of title,

or possession, is “concerned,” that is, in

volved, in every case of trespass quareclaus

um flegit. The action could not properly

be denominated “ trespass upon the free

hold,” if no realty were “concerned.” But

it is obvious, that the right of title, or pos

session, is not properly “in question,”

in everycase. The case “might go by ‘22!)

default; and then no right whatever -

22 -v’r.—6 81
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would be brought in question: or the case

might be disputed, upon the point of the,

defendant having done any act. which ‘

amounted to trespass.—or whether any

trespass had been committed. and if so, by

whom. If the case turned upon these, or

similar inquiries. then the legislature in

tended, that, to the extent of twenty dof

lars. they should be tried before justices,

the same as other mere personal contro

versies, where no matter of the realty was

concerned. But if the right of title. or the

right of possession. of the land war to be

brought in question in the trial of the ac

tion. it was theplaintiffs right to bring the

action at once to the county court. it is

true. the plaintiff could not know certainly

in advance. how this would be; but he

could wellenoughconjecture. lithe amount

of the injury were insignificant. and it was

not done under a claim of right, no suit

should be brought. Ifdoneunderaclaim of

permanent right, the suit:-honld be brought

before the tribunal having the general jn

risdiction, in such cases, to determine the

right; and lfthe action werecontested upon

these grounds, and the plaintiff prevail, he

will have _full costs. if not contested at

all, or merely in regard to the fact of the

trespass, as the statute stands, we do not

see, but that the plaintiff must take only

such costs, as will be equal to his damages.

But in the present case it is very obvious,

that, from the permanent nature of the

erections made by the defendant, he did the

acts, which proved to have been a trespass

upon the plaintiffs’ right of possession, un

der aclaim of right of title. And in the trial

of the case the plaintiffs were required to

show both title and possession, or did

show this; and we think it is not to be pre

sumed. that the defendant did not require

them to make out their full case, upon all

pofnts—possession, as well as the fact of

trespass. And if so, we think their right of

possession was as effectually brought “in

question,” as if the defendant had attempt

ed to prove freehold in himself, or a lease

from the plaintiffs for life, or years. The

only inquiry is. did the defendant bring in

question the plaintiffs- right of possession

of the land,that is. the right of possession.

at the time the trespass was committed,

as against the defendant. If the defendant

would avofd effectually the contingency of

liability to full costs. in case the plaintiffs

do recover, he must make no ques

‘230 tion in ‘regard to the plaintifDs’ right,

either of title. or ossession. If the

plaintiffs are required, n the trial of the!

action. to adduceproof, either of their title, -

or possession, it is presumed, they will de-I

sire to come so prepared. as to prevent all

liability to any contingency of failure.

which must defeat their recovery in future

actions, and virtually transfer the title,

and right of possession, to the defendant.

This makes the trial upon these pofnts im

portant, and in many instances expensive;

and the statute provides, in terms, and it

was the intention of the legislature, we be

lieve, that the plaintiff should recover all

reasonable costs, incurred in adducing

proof in regard to his title, or right of pos

session. They have therefore provided, I

sum thegft, when the " right of title, or pos

session,” is brought, or comes, “in ques

tion,” the plaintiff may recover full costs,

if he prevail. This, we think, may be done

by putting the plaintiff upon proof of his

own title and right of possession, or by

attempting to show acountertitle, or right

of possession in the defendant. Theformer

was certainly done in this case.

How far the attempt to show license un

der the plaintiffs to do the acts complained

of is to be regarded as bringing in question

the right of possession, it is perhaps not

necessary to determine. I should be in

clined, at present, to believe, that it must

depend upon the nature of the act com

plained of, whether an attempt, on trial,

to show license from the plaintiffs would

fairly be said to bring “in question ” the

plaintiffs- right of possession. if the actcom

plained of as a trespass were an unequiv

ocal act of possession, then I could hardly

conceive, how an attempt to show license

from the plaintiffs to do the act could be

said not to bring in question the right of

possession in theplaintiff at thetime. And

if the act were merely passing over the

land, or doing any other thing, with no

claim of right to possession,either fora

longer or shorter period, it is not easy,

perhaps, to see. how the plaintiffs- right of

possession is brought in question. But I

am aware, that there is a view of the case,

which makes any act, under claim of right,

even by license from the plaintiffs,sufficient

to carry full costs.

Judgment afiirmed.

‘Jessa PAuL v. Fnasus SLssoN, ‘Z31

WILuaM PELKEY AND CRAauss

H. Smsos.

(Rutlmul, Jan. Term, 1850.)

An omcer cannot be held liable as a trespasser ob

inftfo, for using personal property atfached by

him, unless the pro erty have been injured, or

have been used by im for his own benefit, or

for the benefit of some one other than the debt

or.

Where an officer attached a horse, wagon and har

ness, nnd immediately put them to use in remov

ing other personal property of the debtor, at

tached by him at the same time, and it appeared.

that they were not thereby iniu red, it was held,

that for such use he was not iable as a trespas

ser ab inltlofi

And where it app

next day subsequent to the attachment, was seen

driving the horse and wagon in the hi hway,

and it did not appear, for what purpose ie was

using them, it was held, that the jury might in

fer, from the time and circumstances. that he

was removing them for the purpose of securing

them in a convenient place for keeping them,

while subject to the attachment.

Where an invasion of a ri htis established. though

no actual damage be s own, nominal damages

will be given. This applies to cases, where the

unlawful act might have an effoct upon the right

of the party, and be evidence in favor of the

wrong door, if the right ever came in qm>stion.

So nominal damages will be given. when one

wantonly invades auother-s rights for the pu rpose

of injury, though no actual damage bodone. But

no damages-will be given for a trespass to per

sonal property, when no unlawful intent, or dis

eared, that the officer, on the

-As to when an officer becomes liable as a tres

that in all actions of trespass quare clau passer ub inltl.o, see Heald v. Sergeant, 15 Vt. 506.

82 22. yr.



Rutland C0.) PAUL 0. SLASON. 231

“i_lIb""°° °1’ 1* fight» 0r Poiwsfliofli is shown, find | tioned, dated February 21, 1848 ;—to the ad

“men the Property sustains M il!J-u!Iy- ‘mission of which the plaintiff objected, in

An officer, who had attached certain hay and aiming, that an exemplified copy of the

grain, made use of a ltchfork, belon ng to the judgment should be produced, before -

ebtor, in removing t e same, and w en he had 0 - - G
completed the removal, left it where he found it, 322::I::;i?€a€%%lgeB;_u€;33naigdixlie 233

and it was received by the debtor, and was in ’ ' ,

no way injured. Heirl. that the ofiicer was not lfiflujns thereof, could be shown only by aI

liable in trespass for such use of the pltchfork. certified copy of the record of the judgment;

Application 01 the maxim, deminimis le:rnon0u tho objection was overruled by tho

NIL ~

The original record of a judgment rendered by the Th'! defendants then offered in evidence

supreme court is competent evidence in thecoun- the return of one Edgerton, as sheriff, upon

to- court for the purpose of proving such iuds- thesaid execution. to show that the wagon

ment. in question was sold thereon and the pro

The 0°!!!"-Y court have no wen upon a trial. '10 coeds applied in payment of the debt. To

permit a sheriff to amend is return upon an ex

ecution, which has been returned by him to the

cierk’s office, for the pur ose of rendering such

execution competent evi ence in the case.

But the judgment of the county court will not be

reversed, for such error, if it appear, that the

resulti of the trial was in no way affected by

t

‘232 ‘An officer cannot be made a trespasser, for

attaching property upon mesne process, by

-

objected, upon the ground, that from the

return it appeared, that the property was

sold two days after the sheriff received the

execution for service, as shown by his in

dorsement upon it. The counsel forthedo

fendants then suggested, that there was a

mistake in the return, in stating the day

of the sale, and moved the court, that the

reason of any irregul_arity in the proceedings of sheriff have leave to amend his return in

another officer "1 8611in8 the Property “poII 61°- that particular. To this the plaintiff ob

°““°“- jected; but the court permitted the sheriff

Trespass for taking two cords of wood,

two baskets, two pitchforks, two horses.

one harness, and one wagon. Plea. the

general issue, with notice, that the defend

ant Charles H. Slason attached the prop

erty by virtue of a writ, which he was le

gaily deputised to serve, in favor of one

Langdon against the plaintiff, and that the

other defendants aided him in so doing. at

his request. Trial by jury, September

Term, 1848,—HALL, J ., presiding. On trial

it appeared, that on the twenty sixth day

of September, 1844, the defendant Francis

Slason commenced a suit in the name of

Benjamin F. Langdon against the plaintiff,

and that the defendant Charles H. Siason,

who was legally deputized to serve the

writ, which was returnable to the county

court, attached the property in question,

except one pitchfork, and that the defend

ant Pclkcy assisted in removing the prop

erty. it also appeared, that on the same

day Charles H. Slason and Pelkey made

use of the horse, wagon and harness, part

of the property attached, in removing grain

and other property, which was attached

at the same time, on the same writ, and

upon the same farm, and continued to use

them for this purpose through the day;

and that on the next day Charles H. Sla

son was seen driving the same horse and

wagon, with the harness, in the highway

in the viclnity,—but upon what business

llid not appear. It also appeared,that the

defendants took a pitchfork belonging to

the plaintiff, and used it during the day, on

which the attachment was made, in remov

ing the grain &c. The defendants offered

in evidence the files and record of the su

preme court, in the suit in favor of Lang

don against the plaintiff, in which the prop

Prty in question was attached, for the pur

pose of proving. that judgment was ren

dered therein in favor of Langdon;—to

which evidence the plaintiff objected; but

it was admitted by the court. The defend

ants then offered in evidence an execution,

purporting to have been issued upon the property so. used, the uutlmrity was ren-

judgment in the supreme court above men- I deredyoid by the abuse. 4. That the use of

22 vr. - .."’ ..’ - "- - ' sa

of sale to have been one month later than

stated originally in the return. The de

fendants then offered in evidence the re

turn, as amended; to which the plaintiff

objccted.—but the objection was overruled

by the court. The defendants then offered

in evidence the return of thesheriffupon the

original writ in favor of Langdon against

the plaintiff, showing an appraisal of the

horse and some other property attached,

and that the plaintiff had furnished secu

rity to thesheriff and received possession of

the property. it appeared.that the money

had not been paid on the security, and no

application of the property had ever been

made upon the execution by the sheriff, or

by any other person. The defendants also

proved, that one McCune had executed a re

ceipt to the sheriff fora portion of the prop

erty attached, and that the property, ex

cept the wagon which was sold upon the

execution, went into the possession of the

plaintiff. The plaintiff requested the court

to charge the jury,—1. That the defend

ants couid not justify the taking of the prop

erty in question under the writ in favor of

Langdon, if the property attached, or any

portion thereof, were put to use by the of

ficer who had attached it. 2. That prop

erty attached must be considered as in the

custody of the law. and the attaching of

ffcer has no authority to put it to use; and

if, in this case, they found, that, upon the

property being attached by fiimries H. Sia

son, he put the horse, wagon and harness.

to use, and continued to use them,

during the greater part ‘of the day, '?-H

in removing the other property at

tached, he rendered himself a tn-spnssor ab

initio, and could not justify taking the

property, or any part thereof, under the

attachment. 3. Thatif theofiicercouidjus

tify the taking of the property under the

attachment, if he so used any part of it, he

could not justify the taking of the horse,

wagon and harness so used; but, as to the

the admission of this evidence the plaintiff -

to amend his return,so as to state the day -
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the horse, wagon and harness, on the next

day after the attachment, was unjustifia

ble, and rendered the officer a trespasser

ab initio. 5. That the application of the

plaintiff to have the property appraised,

under the statute, in order to regain the

possession of it, and giving security to the

sheriff, was not a waiver of the right of

u.(-tlofl against the defendant for the tres

pass: but that the plaintiff was entitled to

recover the amount thus secured by him.

6. That if a portion of the property were

delivered to the receiptor, the plaintiff was

entitled to recover its value, unless it had

come to his possession. 7. That if thejury

found, that the defendants took the plain

tiff’s pitchfork and used it during the day,

without right, he was entitled to recover

its value, unless it were returned,—and

that, -if returned, he was entitled to re

cover nominai damages. 8. That the sale

of the wagon and the application of its

roreeds upon the execution in favor of

Eangdon could have no effect upon the

amount of damages in this suit. But the

court charged the jury, that, from the tes

timony, the attachment and disposition

of theproperty attached was ajustification

for the defendants, unless they had been

guilty of such an abuse of the property. as

-to make them trespassers ab initlo;—that

whetherthedefendants were trespassers ab

initlo depended upon the character of the

-use of the property by them, after the at

tachment ;—that the use of the horse,

wagon and harness,in removing and secur

ing other property of the plaintiff, attached

the same day, on the same writ and on the

-same farm with the horse, wagon and har

ness,—the use being for a part of the day

-only,—would not necessarily be such an

abuse of the officer’s authority, as to make

the defendants trespassers ab Iuitio: but

that if they found, either that such use of

the property by the defendant was wan

ton, and with a design to injure the plain

tiff. or that the property was injured by

-it so as materially to diminish its value,

the defendants would be trespassers

‘Z35 ‘in the original taking and be liable

in this action ;—that whether thedriv

ing of the horse and wagon by the officer,

the next day after the attachment, was an

abuse of his authority depended upon the

purpose and business, for which they were

driven; that if the jury found, that the of

ficer was using the horse and wagon for

other purposes than that of removing and

securing them in a convenient place for

keeping, under the attachment, the defend

nots would be liable; but if for such a pur

pose, they would not be liable. In regard

to damages, the court instructed the jury.

that, the property having either been sold

and applied on the execution, or delivered

to the plaintiff on security furnished by

him, the plaintiff would not be entitled to

recover the full value of it; but that the1

measure of damages would be the amount,

which the property had been diminished in

value by the defendants- abuse of it. In

regard to the pitchfork the court charged

the jury, that if they believed, from the evi

dence, that the defendants took and carried

it away, they should give the plaintiff its

value; that if it was used and left upon the

premises, so that the defendant received it

again, and it was injured by the use, the

plaintiff would be entitled to recover the

amount of the injury; but that if they

found, that it was merely used for a por

tion of a day in removing the plaintiff’s

property, there attached, and was left

where it was found, so that the plaintiff

had it again, and that it was not injured

by the use,they were not bound to give the

plaintiff damages for such use. The jury

returned a verdict for the defendants. Ex

ceptions by plaintiff.

M. G. Evarts and Thrall & Smith, for

plaintiff, cited Lamb v. Day, 8 Vt. 407; 3

Stark. Ev. 1108; 1 Chit. Pl. 171 ; 5 Bac.Abr.

161; Strong v. Hobbs, 20 Vt. i85; Hart v.

Hyde, 5 Vt. 828; Orvis v. Isle La Mott, 12

Vt. 195; Fletcher v. Pratt, 4 Vt. 182; and

Brainard v. Burton, 5 Vt. 97.

E. Edgerton, for defendants, cited 2
Greenl. Ev.§ 253: Ib.28-I3,§ 276,n.5; 1 Stark.

|Ev. 151, § 33; Mickles et al. v. Haskin, ll

Wend. 125; Lamb v. Day, 8 Vt. 407.

‘The opinion of the court was de- ‘236

iivered by

PoLAND, J. The first question, arising

in this case, is in relation to the charge of

the county court to the jury as to the use

of the horse, wagon and harness by the dc

fendants, in removing the other property

of the plaintiff, which was attached at the

meme time. The jury were charged, that

Iif they were only used in removing- the

other property, and were not injured or

lessened in value thereby, such use would

not make the defendants trespassers ab

initio.

It was an early doctrine of the common

law, that when a party was guilty of an

abuse of authority given by the law, he be

came a trespasser ab inltio, and lost the

protection of the authority, under which

he originally acted,—as, if beasts, taken

damage feasant, or distrained for rent.

were killed, or put to work, by the party

taking them. he might be sued in trespass

as for an original wrongful taking. This

doctrine has fully obtained in this coun

try, and, was acted upon by this court in

the case of Lamb v. Day et al., 8 Vt. 407,

where it was held, that the defendants.

who had attached the plaintiff’s mare (om

being creditor and the other offlcer) and

worked her for several weeks in running

a line of stages, without the plaintiff’s con

sent, became trespassers ab initio. The

doctrine has, to our knowledge, never been

extended to any case, except where there

has been a clear, substantial violation of

the plaintiff’s rights. and of such achar

acter as to show a wanton disregard of

duty on the part of the defendants. Were

the acts of the defendants, in using the

horse, wagon and harness under the cir

cumstances and for the purpose mentioned

in this case, such an abuse of the property

and of the authority under which it was

taken,as ought to deprive them of the hen

efft of its protection?

It was the duty of the officer to remove

the property, in order to make his attach

ment effectual, and the expense of such re

|movai must be borne by the debtor; and

‘ instead of the plain tiff being injured by the

$4 22 vr.
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use of the property. he was really benefited

by it. The doctrine, for which the plain

tiff contends, goes the extent of saying,

that any use of the property makes the of

ficer a trespasser;—so that if an officer at

tach a horse and wagon, and use the horse

for the purpose of drawing away the

wagon from the possession of the debtor,

he becomes a tort feasor. We are wholly

unable to satisfy ourselves, that the law

has ever gone to so unreasonable an

the owner of the property and gives nom

inal damages. This goes upon the ground,

either that some damage is the probable

result of the defendant’s act, orthat his act

would have effect to injure the other’s

right, and would be evidence in future in

favor of the wrong doer. This last applies

more particularly to unlawful entries upon

real property, and to disturbance of incor

poreal rights, when theunlawful act might

-have an effect upon the right of the party

‘£7 extent, or ‘has ever been applied -to and be evidence in favor of thewrong doer,

any case, except those where the if his right ever came inquestion. Inthese

property has been injured, or has been used cases an action may be supported. though

by the officer for his own benefit, or for the there be no actual damage done,—because

benefit of some one other than the debtor. otherwise the party might lose his right.

This was the rule laid down by the county So, too, whenever any one wantonly in

court, and we are fully satisfied of its cor- vades another’s rights for the purpose of

rectness. injury, an action will lie, though no actual

2. The next question arises upon the damage be done; the law presumes dam

rharge to the jury in relation to the driv- age, on account of the unlawful intent.

ing of the horse and wagon by the officer

on the next day afterthe attachment. The

case states. that the officer was seen driv

ing the horse and wagon in the highway,

but upon what business did not appear.

The jury were charged, that if they found,

that the officer was using the horse and

wagon for other purposes, than that of re

moving and securing them in a place for

conveniently keeping them,while under the

attachment, the defendants would be lia

ble,—otherwise not.

’i-he officer, no doubt, had the right to

drive the horse and wagon for the purpose

suggested in the charge; but the plaintiff

claims, that the legal presumption should

be, in the absence of express proof as to

the object and purpose of driving the horse

and wagon, that it was for an unlawful

purpose. But in ouropinion this would be

contrary to the ordinary rule of legal pre

sumption in relation to all persons, and

especially persons acting under legal au

thority. Omnia pmesumnntur rite acta is

a- maxim, which is always applied to the

conduct of persons acting under the author

ity of law. Although there was no direct

evidence as to-the object and purpose of

driving the horse and wagon,. the jury

might well infer the object from the time,

circumstances and direction of thedrlving:

and we think it was properly left to them point of fact been prejudiced. Young _v.

to determine. We think, it was upon the Spencer. l0B. S: C. 145, [21 E. C. L. 70.] Mr.

inintiff to show the act of the officer- to Broome, in his recent work on Legal Max

eunlawful; andlf hehad it left tothejury ims. lays down the law in the following

to decide, even without any evidence to language.—“Farther. there are some in

prove it, we do not see, that he has any juries of sosmail and little consideration in

ground of complaint. the law, that no action will lie for them;

3. Another question is also raised upon for instance, in respect to the pay

the charge to the jury in relation to the ment “of tithes, the principle which ‘%9

use of the pitchfork by the defendants._may.be extracted from the cases ap

Under the charge thejury must havefound, ! pears to be, that for small quantities of

that the pitchfork was used by the defend- ccrn, involuntarily left in the process of

ants only in moving the plaintiffs proper- rakini’;, tithe shall not be payable, unless

ty, that it was left where they found it, - there be any particular fraud, or intention

that the plaintiff received it again. and to deprive the parson of his full right.”

that it was in no way or manner injured. If any farther authority is deemed neces

They were told by the court. that if they sary,in support of the ruling of the county

found all these facts proved, they were not court oP this point, we have only to refer

obliged to give the plaintiff any damages to that ancientanc- well established maxim,

for the fork. —de minimis non cumt lex,—which seems

- it is true, that. by the theory of the peculiarly applicable in this case, and would

‘Q38 law, wheneveran invasion of “a right alone have been ample authority upon this

is established,though no actual dam- part of the case; for we fully agree with

age be shown, the law infers a damage to Mr. Sedgwick, that the law should hold

where damages have been given for a tres

pass to personal property, when no unlaw--

ful intent, or disturbance of a right, or pos

pressly disproved. _

The English courts have recently gone

far towards breaking up the whole sys

tem of giving verdicts, when no actual in

jury has been done, unless there be some

right in question, which it was important

Williams v. Mostyn, 4 M. & W. 145, where

case was brought for the voluntary escape

of one Langford, taken on mesne process,

and it was admitted,that the plaintiff had

sustained no actual damage, or delay, the

defendant having returned to the custody

of the plaintiff, a verdict was found for the

plaintiff for nominal damages. But, on

motion, the court directed a nonsult to be

entered, saying that there had been no

damage in fact or in law. So in a suit

brought by the owner of a house againsta

lessee, for opening a door without leave,-

the premises not being in any way weak

ened, or injured, by the opening, the court

refused to allow nominal damages, and re

mitted the case to the jury to ay, whether

the plaintiffs reversionary interest had in

But it is believed, that no case canbe found, -

session, is shown, and when not only all -

probable, but all possible, damage is ex

to the plaintiff to establish. In the case of"

22 vr. _ an
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out no inducement to useless or vindictive

litigation. Sedgwick on Dam. 62. This

disposes of all the questions raised upon

the charge.

4. ’l’he remaining questions in the case

arise upon the admission of the original

files and record of the case Langdon v.

Paul. The plaintiff objected to the intro

duction of the original record, and claimed,

that the judgment could only be proved by

an exemplified copy of the record. But we

think the objection not well founded. If

the clerk of the supreme court were willing

to bring the original record into court, we

think it might well be used. He probably

could not becompelled to do so,and nught

have required the party to procure a copy

of the same: but when the original record

is bl-oll2-fi1-. into court, we think it would

he very difficult to give any substantial

reason, why it is not evidence of as high a

character, as a copy of the same record

would be. The practice of receiving orig

inal records as evidence has been universal,

as we believe, in this state. and is often

much more convenient than to procure

copies. Nye et al. v. Kellam, 18 Vt. 594.

in relation to the amendment of the exe

cution by the officer. it is very clear, that

the county court had no power to permit

any such amendment: but we cannot per

ceive, that the case was in any way affected

by it. If the officer. who held the execu

tion, was guilty of any irregularity in his

proceedings in the sale of the wagon upon

the execution, it could not have the effect

to make these defendants trespassers, who

took the property rightfully, and were in

no way responsible for the act of the sher

iff. who had the execution.

We find no error in the proceedings of the

(".IollIlel(Jiv court, and their judgment is af

rm .

‘240 ‘JoaN S. HALE v. Auousros H. BAR

Rows AND PHILIP EocERroN.

(Rutluml, Jan. Term. 1850.)

The owner of land, situated u on both sides of a

river, conveyed, by deed wit covenants of war

ranty, a part of the land, on the north side of the

stream, upon which was situated a blacksmith’s

shop, with a certain privilege of drawing water,

and immediately following the description of the

land was this clause,-—“also the privilege to re

move said blacksmith shop works to the opposite

bank of the river, below the grist mill, when he

thinks proper."

claiming under the

blacksmith’s shop

the south side of t e stream, the grantor conveyed

to another person the premises upon the south

side, with this excepti0n,—“exceptin a black

smith’s shop, and such privileges 0 drawing

water, as I have heretofore deeded to" the gran

tee in the former deed, naming him. Held, that

those claiming under the grantee in the first

deed had title in fee to the land, on the south

side of the stream, occupied by the blacksmith’s

shop, and that their right was not affected by

the removal of the shop and the discontinuance

of the business at that place.

rantce had removed the

Ejectmeut for certain land in Brandon,

described as situated upon the south side

of a certain river. Plea, the general issue,

and trial by jury, April Term,1849,—HALL,

J., presiding.

Subsequently, and after one-

to t e place designated upon I

On trial the plaintiff gave in.

as G. Farr and Daniel P. Fules, dated De

(-(-mb-_r 15. 1837. conveying certain premises

upon the north side of the river mentioned

in the (l’i(-l-1lI8.tioY.l, described as being the

premier-s " non which “the old blacksmith’s

shop formerly stood.” with the privilege of

drawing water sutficient to carry the former

works in said blacksmith-s shop, and also

“tl.e blacksmith’s shop, or pocket furnace,

standing on the south side of said river,

below the grist mill ;”—also deeds from

Thomas G. Farr to Daniel P. Fales, and

from Daniel P. Fales to the plaintiff, con

veying the same premises by the same de

scription ,—the latter deed bearing dateJuly

2,1841. And theplaintiffgaveevidencetend

ing to prove, that Salmon Farr, and those

claiming under him, including the plaintiff,

had occupied a building,known as the trip

hammer shop,or biacksmith’s shop.stand

lug on the premises in question, for more

than twenty years previous to the com

mencement of this suit. The defendants

then gave in evidence adeed from Ebenezer

Childs to Daniel Rowley. dated Decem

ber 25, 1809, conveying the ‘premises ‘241

upon the north side of the river, speci

fied in the deed, above mentioned. from

Salmon Farr to Thomas G. Farr and Daniel

P. Faies, and described as including “ the

blacksmith’s shop and works,” and con

taining also this clause.—“aud also the priv

lege to removesaidblacksmlth’s shopworks

to the opposite bank of the river, below the

grist mill, when he thinks proper;”—and

also deeds from Rowley to Charles Johnson.

from J ohnson to Jesse Hinds. from Hinds to

the above named Salmon Farr and John

Dean, and from Dean to Salmon Farr, all

conveying the same premises,—the latter

deed hearing dateMay 19,1817. The defend

ants also gave evidence tending to prove,

that the building described as the black

smith-s shop &c. in the deeds introduced by

the plaintiff, and occupied by Salmon Farr

and his grantees, was the same with the

blacksmith’s shop mentioned in the deed

from Childs to Rowley and the subsequent

deeds; and that Salmon Farr, while he oc

cupied it, claimed to hold it under the above

deeds; and that it was destroyed and re

moved in 1841 and had not been replaced.

- The plaintiff then gave in evidence a deed

from the said Ebenezer Childs to Stephen

Avery, dated May 18, 1820, conveying the

premises owned by Childs upon the south

side of the river, but with this exception,—

“excepting a blacksmith’s shop and such

privileges ofdrawing water, as I have here

tofore deeded to Daniel Rowley, and now

owned by Salmon Farr;”—also, several

deeds, conveying the same premises. from

Avery through several intermediate gran

tees, to the defendants. The defendants re

quested the court to charge the jury, that

Rowley, and those holding under him, in

cluding the plaintiff, took, under the deeds

above mentioned, only an easement, or

privilege of having the blacksmith’s shop

stand on the premises, while it existed;

and that whatever estate, or_interest, they

had in the land on the south side of the

stream, by virtue of said deeds, terminated,

when the hlacksmith’s shop was destroyed

and removed; and that the plaintiff could

evidenceadeed from Salmon Farr to Thom-|not recover the demanded premises. But
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the court instructed the jury, that, under

the said deeds and the evidence in the case,

the plaintiff was entitled to recover. Ver

dict for plaintiff. Exception by defend

ants.

‘242 “S. H. Hodges and S. Foot for de

fendants.

The deedfrom Childs to Rowley amounted

to nothing more than a license (whether

irrevocable, or not, is immaterial) to occupy

the premises, with the blacksmith’s shop,

while it stood; or, at most, to a convey

ance of such interest in them, as was neces

sary for that purpose. Jackson v. Bab

cock, 4 Johns. 418. King

& S. 565. Harrison v. Parker, 6 East 154.

Worcester v. Green, 2 Pick. 425. Stockwell

v. Hunter, 11 Met. 448. And see Co. Lit. 4.

The word “premises,” in thehabendum and

covenants, imports the interest previously

conveyed; not the land. Smith v. Pollard,

19 Vt. 272. Sumner v. Williams, 8 Mass.

162. As to the operation of the deed from

Childs to Avery ;—the expression “now

owned by Salmon Farr”must be taken to

gether with theexpression, “as I have here

tofore deeded to Daniel Rowley,” and ap

plied exclusively to the words “such priv

ileges of drawing water.” It has no refer

ence to the bla.cksmith’s shop. Iflt had, by

“ blncksmith-s shop” must be intended

merely the building,not the land it stands

on,—as that would best correspond with

the actual interest ofthe parties. Asacon

cession of one grantor. this was notadmis

slble in evidence against us. Carpenter v.

Hollister, 13 Vt. 552. Hines v.Soule, 14 Vt.

99. Neither could it bind the defendants by

way of estoppel, for want of mutuality.

Salmon Farr, who then owned the plain

tiff-s interest, was no party to the deed.nor

in any way affected b it. Co. Lit. 277 a.

lb. 352. lb. 3fi3 b. 4 -om. Dig., Estoppel

C. Doe d. Brune v. Martyn, 8 B. & C. 497,

[15 E. C. L. Md] Hudson v. Robinson, 4

M. & S. 475. Gaunt v. Wainman, 3 Bing.

N. C. 69, [32 E. C. L. 42.] Worcester v.

Green,2Pick.425. Green v.Clark.13 Vt. 158.

Whether Farrhad gained a title by posses

sion was a question for the jury; and the

court ought not to have decided it,—if, in

deed, they undertook it. That his occupa

tion could not give him a title, see 2 Phil.

Ev. by Cow. & H. 365; Roe d. Pellatt v.

Ferrars, 2 B. & P. 542; Atkins v. Bord

man, 2 Met. 457; Luce v. Carley, 24 Wend.

451; Zeller’s Lessee v. Eckert et al., 4 How.

289.

E. .N Briggs and 6'. L. Williams for plain

tiff.

The bill of exceptions and accompanying

deeds show, that both parties derive their

title from Ebenezer Childs; and the

‘243 question ‘presented is, which has the

better title from him. See Brooks v.

Chaplin, 3 Vt. 281. The defendants derived

no title whatever to the land in dispute

from the deed from Chiius to Avery. Allen

v. Scott, 21 Pick. 25. The exception of the

brick factory, in that case, was in nearly

the same words with that of the blacksmith

shop in the deed to Avery; and it was there

held. that the exception extended both to

theland, upon which the factory stood, and

the water privileges appurtenant. A con

sideration of the dead from Childs to Row

v. Horndon, 4 M. t

ley, and of the objects evidently intended to

be conveyed, can lead to no other conclu

sion, than that he intended to deed a site

for a shop upon the south side of the

stream,—for it was the “works,” which he

might remove. The shop itself, a site for

its works upon the opposite bank from

where it then stood, and a privilege of

water to carry its works, were prominent

objects in the grant; and if the enjoyment

of these by the grantee was intended to

have been limited to the time, during which

the building might stand, and the grantor

supposed he reserved a right and expected

0 re-possess himself of the site and privilege,

upon the destruction or decay of the build

ing, such limitation. and right could and

would have been clearly expressed in the

deed itself. The fact, thatit was the “black

smith shop works.” whicb Ifowley might

remove, shows, that his right upon the

south side was not dependent upon the ex

istence, or even removal, of the building

itself. In construing a deed. the usage of

the parties under it is proper to be consid

ered. See Livingston v. Ten Broeck, 16

Johns. 14-23.

The opinion of the court was delivered by

Por.s.vn, J . This is an action of ejectment

for a small piece of land in Brandon, upon

the south side of a certain stream, upon

which formerly stood a blacksmith’s shop.

In i809 one Ebenezer Childs was the owner

of the land upon both the north and south

side of said stream, and on the twenty fifth

day of December, 1809,he sold and conveyed

a piece of land upon the north side of the

stream, upon which was a blacksmith’s

shop and works, and also the right to draw

water from his tlume above to carry said

works, to Daniel Rowley. In the deed to

Rowley, and immediately following the de

scription of the premises upon the

north side of the stream, was the ‘fol- ‘24-l

lowing clause,—“Also the privilege to

remove said blacksmith shop works to the

opposite bank of the river, below the grist

mill, when he thinks proper.” The plaintiff

showed a regularchain of conveyances from

Daniel Rowley, through various persons,

to himself, of the premises described in the

deed from Childs to Rowley. In l\iay.1820,

Ebenezer Childs conveyed, upon the south

side of the stream. to Stephen Avery; and

immediately following the description of

the premises conveyed is the following ex

ception.—“Excepting a blacksmith’s shop,

and such privileges of drawing water. as I

have heretofore deeded to Daniel Rowley.

and now owned by Salmon Farr ” The de

fendants show a regularline ofconveyances

from Stephen Avery to themselves, of the

premises conveyed by Childs to Avery. It

appears from the case, that at some time,

previous to the date of the deed from Childs

to Avery, Salmon Farr, who then owned

the premises deeded by Childs to Rowley,

had removed the blacksmith shop to the

south side of the stream, where itremained

until 1841. when it was destroyed.

The present suit is brought to recover the

piece of ground on the south side of the

stream, where the shop formerly stood ; and

the whole question depends upon the eon

struction of the above mentioned clause in
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the deed from Childs to Rowley. Thepiain- parties intended to convey the fee, instead

tiff contends. that, by a proper constrncI of a mere license. or permission. The au

tion of that deed, Childs conveyed to Row- thorities cited by the counsel for the defend

iey a piece of land on the south side of the ants are all cases, where, from the grants

stream, upon which he might remove his themseives,itwns clear, that only a license

blacksmith shop works, so that he became was given; and the discussion in those

the owner thereof in fee simple. The de- cases is rather as to the effect of a license

fendants,on theother hand,insist, that the than upon the nature of the grant.

deed amounted to more than a mere license The judgment of Lhecountycourtis there

to Rowiey, to remove his blacksmith shop fore affirmed.

upon the south side of the stream. alnd thatH

o 1 t r- -35:2? {IL h°,ff|Is,f(I;1 for t B pu ‘JoaN F. KNIGHT v. EPHRAIM BERRY. ‘246

The question is. of course. one of mere in- (Rolland, Jan. Term, 1350.)
U-3nt"_10 be gathered "om the language of I If the justice of the peace before whom a writ is

the deem the apparetlt oblect 01 the iJm-ties- made returnable, be absent, at the return day,

which may. perhaps. be aided by their acts| from the place set for trial, a regular continu

and conduct under it. From the peculiar ‘ anee of the suit by another magistrate. pursuant

phraseolugy 01 the deed we are im-lined to in the statute. constitutes a sufficnant entry of the

believe, that it was not contemplated “"*-ion-

the parties, that Rowlcy was to remove the "I:“l)lg 3:I-cillfgffl- i:n1::-::r’:;2;i:-

;1%Ps-::,;:.::;I;L2lmn£"::i::2i.%2i)-?;;iI::-II1:’:§,Il we .0 to M so me
he was to remove ,when hethought proper, “me sm-aclfied (f10l,.1t-h?dm?l’ havipg thilrvnt m bl?

, 1 possessmn, an ec 6 0 C011 iuue 6 C856, 8 —

—rather implying, that he might choose to though he do not go within the ofiice, and do not

occupy the old shop upon the north side make an audible call of the suit and the parties,

of the stream for some time. nor audiibiyhdeciare tgiehcase continued, and go

0 Q- - not Hill 6 l. 8 Gilli‘ 0 1. BCoIIl’.lI-iIlIIHCB U 0n t B
245 itA€3el:;stl;%l{:is%lg.i1-ggsoggllrlli 1953539? writ at the door ofthe omce, nor within tphe two

uance to thisidea. Itdoes not speak simply hours’

of a removal of “the shop.”—as if they had

reference to the one particular building,

but of “his works.”—as though they had

reference rather to the business generally,

and to any proper erections for its pur

poses. In short, we are satisfied, that the

parties expected and intended, that Row

ley might remove the old shop, or build a

new one upon the south side, and he might

build one of as permanent and durable a

character. as he chose. _

, Underthese circumstances it is hardly rea

sonable to believe, that the parties under

stood it to be a mere license, or permission, cution thereon; and that the execution so

to Rowley, to occupy, Chllds still remain- issued wasin the hands of a sheriff for serv

ing the owner of the land. Again,it seems ice. Plea, the general issue, and trial by

to us, that if the intention of the parties jury,Aprll Term,1848,—HALL,J.,preslding.

had been to give a mere license for occupa- On trial it appeared, that a suit was com

tion. they would have introduced some menced, in favor of Berry against the com

words of limitation into the deed, that plainant, as alleged in the declaration, and

he should occupy so long as a particular that thejustice. who signed the writ, was

building should stand, or so long as he absentfromhisotlice during the entire day,

should carry on the business of a black- onwhichthewrit was rnadereturnabic, and

smith; but thedeed containsnosuch words, that the office was locked. It farther ap

but is unlimited as to time, or any other peared,that E. L. Ormsbee, a justice of the

circumstance. This circumstance, taken peace, having the writ in his possession,

in connection with the fact, that the deed went to the door of the office. within two

is one conveying an estate in fee, in which hours after the time specified in the writfor

this grant is found, can scarcely be recon- the trial, for the purpose of continuing the

ciled with the idea, that the intent of the suit, and found the door locked, and that

parties was for a mere license. Again, it he said nothingthere,but went into anoth

seems to us, that the reservation in the sub- er office, in anotherbnilding near, and there

sequent deed from Childs to Avery favors made an entry upon the writ, in due form,

theidea, that this was intended to be a fee; that the suit was continued to the twenty

asthe words of the reservation are such, as ninth day of June, 1846. at one o-clock

would naturally be used, if such were the in the afternoon,—but that this ‘entry ‘247

fact ;—and this, we suppose, may fairly be was made about fifteen minutes after

considered, in reference to this question, as the expiration of thetwo hours. It did not

an act of one of the parties to the convey- appear, that the complainant knew of this

ance,in relation to the same subject matter, continuance at the time, or in any manner

—which evidence is always admissible to assented to it; but it did appear, that the

show intent. , entry upon the writ was made in the oliice

Although it can hardly be said to beclear, of an attorney, who had been employed by

from the deed, what the parties intended. the complainant to see whether a regular

we are all of opinion, that the most reason- continuance of the suit was obtained, and

able construction of the deed is. that the who had notice, that such entry was made

Andita qnerela. The plaintiff alleged in

his declaration, that the defendant Berry

sued out a writ against him, made return

able before Martin G. Everts, ajustice ofthe

peace, at his ofiice in Rutiand, on theeighth

noon, and that the said justice was not

present at his office at any time on the re

turn day of the writ, whereby the suit

was discontinued ; but that the plaintiff, on

the twenty ninth day of June, 1846, pro

cured the said justice to render a judgment

against the complainant, and to issue exe

day of June. 1846, at one o’clock in the after--
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at that time. Judgment was rendered

against the complainant. in the original

suit. by default on the twenty ninth day of

June. 1846, and execution was issued. The

court charged the jury. that if the justice of

the peace, who undertook to make the con

tinuance, went to the door of the office,

where thewrit was returnable, within two

hours after the time specified in the writfor

1-rial.for the purpose of continuing the suit,

and did then decide to continue it, the suit

was thereby legally continued, although

the door of the ofiice remained locked dur

ing the two hours, and although the case

was not actually called, at the door, and

although the entry of the continuance was

not made upon the writ until after the ex

piration of the two hours, and then at an

otherofiice. Verdictfordefendant. Excep

tions by plaintiff.

Thrall & Smith ior plaintiff.

-E. Edgerton for defendant.

The opinion of the court was delivered by

PoLANn, J. The plaintiff in this audita

querela insists, in the first place, that the

action of Berry v. Knight was never prop

erly entered, and that the writ should have

been returned to the justice, who signed it,

on or before the return day of the writ.

It would probably besuiiiicienttosay, up

on this pofnt, that no such question ap

pears,by the exceptions, to have been made

upon the trial in the county court; but if

made then, we think it would be entirely

without legal foundation. The statute,

Rev. St., chap. 26, sec. 41,—provides what

must be done. in order to make a valid

entry of an action before a justice of the

peace,—which is, first, that the justice, who

signs the writ, shall be present, with

‘M8 the writ, at the ‘place appointed for

the trial, within two hours aiterthe

time setin the writ fortriai, or, second, that

the suit shall be continued by some other

justice. as provided in section nineteen. If

the latter requirement of that section were

complied with, that was all that was neces

sary, to make an entry of the action.

The plaintiff also claims, that the cause

was not properly continued by Justice

0I-msbee, in the absence of Justice Everts,

who signed the writ; and, upon the facts

which must have been found by the jury,

under the charge of the court, three objec

tions are made to theregularity of the con

tinuance of the suit Berry v. Knight,—l.

That the justice only went to the door of

the office, where the trial was appofnted,

and did not go within the office;—2. That

the justice did not make a formalcallofthe

suit and the parties, and did not audihly

declare the suit continued ;—and, 3. Because

the entry of the continuance upon the writ

was not made at the door of the office,

where the trial was set, and not until after

the two hours had expired.

in support of the first of these objections

the plaintiff relies upon the case of Craw

ford v. (-heney,12Vt.567 ;—and that case is,

in many of its circumstances, like the pres

ent, and particularly in the fact. that the

justice, who attempted to continue the

cause, went to the door of the ofiice, where

the trial was set, and found it locked, and

did not go into the office. But an examina

tion of that case will show, that not only

was there no stress laid upon thatfact, but

there was no allusion to it, even, in the su

preme court. Thecasewasdecidedentirely

upon the ground,that the evidence did not

show, that the justice, who attempted to

continue the cause. had the writ in his pos

session, when he went to the place ap

pofnted for the trlal.—which the court held

to be necessary under the statute of ]H$l-.’.

which was in most respects like the fillin

teenth section of the presentjustice statute.

We think, that what was done by the jus

tice in this case was a substantial com

pliance with whatthe statute requires, that

is, that it shall be “at the place appofnted

for the trial.” If this was to be held insul

ficient on this ground, we do not see, why

the justice might not be required to take

some particular location within the ofiice,

or even to seat himself in the magisterlal

chair, to have his acts legal and valid .

‘As to the second objection, it ap- ‘2i9

pears to us, that whenneitherthe par

ties to the suit or any other person is pres

ent at the place appointed forthe trial. the

law requires no such ludicrous absurdity,

as that the justice should make a formal

call of the suit. or proclamation of the con

tinuance; his dofng so could be productive

of no benefit to any one, and his emission

to do it could work no injury.

The plaintiff relies upon the case ofCraw

ford v. Cheney to supp

tion; butthat case is unlike thisin this par

ticular also. Thatcaseshows.that thejus

tice did notcontinuethecase“atthe place,”

&c., but went away to the tavern. to find

the defendant’s agent, and after he declined

having any thing to do with the case, the

justice then called the case and continued

it. In this case the continuance was at the

proper place, though the justice went into

the office of the present plaintiff’s attorney,

to enter it upon the writ. The statute does

not require the justice to enter the contin

uance upon the wrlt “at the place ap

pofnted,” &c., nor within the two hours;

and we think it not necessary, in order to

make the continuance legal.

It is very evident, from the facts found,

that there was no injustice done to the

party in this case, and that helost no right,

or opportunity, except by his own mere

captiousness; and, as we think, all the pro

ceedings were in substantial compliance

with the statute.

The judgment of the county court is af- .

firmed.

PETER Srnoxo v. W1LLiAM G. EDosl!’l-0l\’.

(Rulland, Jan. Term, 1850.)

The re uirement of the statute,—Rev. St. c. 28, 5

28,— at a writ of sclre fuclns against bail shall

he brought within one year after the rendition

of the judgment against the principal, is not to

be regarded as astatute of limitation upon the

plaintiff-s remedy to enforce a right alread due

from the surety, but as a condition, whic the

plaintiff must perform, in order to create a claim

against the surety.

Quwrc, Whether such writ of 8llii-CfIi0[4l8 must

not only be made and signed, but served upon

the surety, within the year.

‘But if the writ be made and signed within '250

the year, but be made returnable at such a

ort his third objec-.
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time, that it cannot be legal-.;,- served within the

year, it is not a compliance with the statute?

Thmefore, where the writ was made and signed

within the year, and was made returnable be

fore a -ustice of the peace more than sixty days

after t e expiration of the year, it was held not

I compliance with the statute.

Scire faciasagainst thedefendant as bail,

upon mesne process, of one McKinney. The

defendant pleaded nul tieI record, and also

pleaded, that this writ of scire facias was

not broughtwithin oneyearafter the plain

tiff recovered judgment against McKinney

in the original suit; and both pleas were

traversed, and issue joined. Trial by theI

court, November Adjourned Term, 1847,—

HALL. J., presiding. On trial it appeared,

that the plaintiff recovered judgment

against McKinney, in the suit in which the

defendant became bail,on thetwenty fourth

day of February, 1845; that this writ of

scire facias was signed by Silas H. Hodges,

a justice of the peace, on the nineteenth

day of February, 1846. and was made re

turnable before said Hodges May 18, 1846;

that on the twenty sixth day of March,

1846, the defendant accepted service upon

the writ; that, less than sixty days before

the return day, the writ was again pre

sented to the justice by the plaintiff’s at

torney, and the justice. at his request, in

dorsed thereon an authorization to one Dit

son to make service of the writ, and also a

direction to the officer to deliver to Jacob

Edgerton.the father and natural guardian

of the defendant, a copy of the writ. After

this an alteration was made in the writ,

without the knowledge of the defendant,

or of the justice. by which the judgment,

which was originally described in the writ

ashaving been rendered before E.F. Hodges,

was stated to have been rendered

‘251 ‘before S. H. Hodges. The writ was

subsequently served, May 6,1846, by

the person authorized. Upon these facts

the court rendered judgment for the defend

ant. Exceptions by plaintiff.

Thrall & Smith for plaintiff.

The statute,—Rev. St. c. 26, § 12,—which

provides, that a justice writ of summons,

or attachment, shall not be served more

than sixty days before the time therein ap

pofnted for trial, has no application to the

question involved in this case. The “jus

tice writ” of that section is the “ ordinary

process” within justice jurisdiction, men

tioned in Rev. St. c. 28. § 1. A writ of scine

facius is not a writ of summons, or attach

ment, but may. by statute, issue as such.

itev. St. c. 28, § 21 This is a judicial pro

"Css. and not subject to the provisions ap

plicable to original or ordinary process.

Walsh v. Haswelf,11 Vt. 85. Rev. St. c. 28.

tln Hutchinson v. Fisher & McLaughlin, decided

by the supreme court in Windsor Co., Mar. ’1-. 1851,

which was an action upon a romissory note, the

writ was made and signed be ore the demand was

barred by the statute of limitations, but was made

returnable before a justice of the peace more than

eight months after the statute would have run, if

the writ had not been issued. but within the odi

cial year of the justice who signed it, and was

served less than sixty days before the return day;

—aud it was held, that the operation of the statute

of limitations was thereby avoided.

§ 21. The prohibition has no reference to

the relative time between the date and the

i return day of the writ, but onlyto the serv

ice and return day. The ball is a surety;

his liability is fixed, as such,by the proceed

ings mentioned and the law. Rev. St. c.

28, § 27; and the provision of chap. 28, sec.

28, is but a statute of limitation, and

should receive the same construction as

other statutes of like kind. The making

and signing thewrit is the issuing 0rbrmg

ing of the writ, within the statute. Day

v. Lamb, 7 Vt. 426. McDaniels v. Reed, 17

Vt. 674. Neweil v. State, 2 Conn. 38 The

particular phraseology of different statutes

of limitations is of no importance; they

all mean the same thing,—the issuing of

the writ. Fordifferent forms ofexpressmg

the same thing see Rev. St. 183, Q‘; -A; lb.

184, §§ 37, 38; lb. 305; Sl. St. 66, §§ 29, 30.

Neither the amendment of the writ, nor

the indorsement of the authorization for

service, nor the inserting an order to deliver

a copy to the father of the defendant, had

any effect upon the issuing of the writ

M. G. Everts and E. Edgerton for detenti

ant.

The defendant, by indorsing his name

upon the back of the original writ, assumed

a conditional liability,—to become abso

lute in casethe plaintiff should perform cer

tain acts, one of which is. that he shall,

within one year, and not after, bring

his writ of sefne ‘facing. Rev. St. c. ‘252

28, §§ 27, 28. If the plaintiff fail to do

either of these acts, the bail does not be

come liable. The writ, in this case. was

not brought within the year. The service

of the writ must be considered the com

mencement of the action. Seaver v. Lin

coln, 21 Pick. 267. The suit cannot be com

menced by the making of a writ, which

cannot be legally served. The writ should

have been made and served; or at least

been capable of legal service. within the

year; the plaintiff cannot be said to have

brought his suit, while the writ remains a

nullity. Nelson v. Denison, 17 Vt. 73. Mc

Dauiels v. Reed, lb. 674. Hall et al. v. Peck,

10 Vt. 474. As between bail and principal,

there must be a time. when this relation

shall cease; and this should be at the end

of theyear from final judgment in the orig

inal action, in case no notice of the st-ire

facias is brought to the ball.

The opinion of thecourtwas delivered by

PoLAND, J. The first consideration in

the present case is in relation to the char

acter of the provision in the Revised Stat

utes, chap. 28, sec. 28, requiring writs of

scim facias against ball on mesne process

to be brought within one year after the

rendition of thejudgment against the prin

cipal. Is it to be regarded as a statute of

limitation, narrow:ng and curtailing the

plaintiffs remedy to enforce a right, or

duty, already due from the surety, and

which is already fixed and absolute upon

him,—as claimed by the plaintiff? Or is it

to be looked upon as a condition upon the

part of the plaintiff, which he is required to

perform , as one step towards perfecting and

maturing a cause of action against the

surety, which as yet is but contingent ans’

defensible? We are disposed to~regard it

90 22 vr.
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in the nature of a condition, and required

to be done, in order to create and establish |

a claim against the surety, rather than asl

- an act of vigilance, to prevent the loss of a

right already existing.

The liability of the surety is wholly col

lateral, and is primarily an obligation

merely for the appearance of the principal.

or that he shall be forthcoming within the.

life of the execution, if one is properly is-’

sued. Even after the writ of scire facias is

duly and seasonably served upon him, and

all the preceding conditions have been com

plied with by the plaintiff, the liability of

the surety is only contingent and condi

tional, liable to be defeated by a sur

‘253 render of the ‘principal on the return

of the scire facias, or by showing the

death, or insanity, of the principal. View

ing the case in this light, the inquiry then

arises.whetherthis condition has been per

formed by the plaintiff.

The defendant claims, that the plaintiff

is required not only to have his writ of

sefne facias made and signed within the

year, but that he should also have the

same served on the surety within the year.

Upon this question the several members of

the court, who have heard the case, are not

fully agreed; and as a decision of that

pofnt does not become necessary, to deter

mine the case. it is left undecided. In this

case the year, within which the plaintiff

was required to bring his writ against the

surety, expired on the twenty fourth day

of February. 1H-iii. The plaintiff procured

his writ of scire facias to be made and

signed by the justice on the nineteenth day ,

of February, 1846, and it was made return-!

‘In the case of Scorer v.Lincoln,2l ‘Z54

Pick. 2i-,7. it was decided, that where

a writ was taken out and put into the

hands of an officer, before the cause of ac

tion was perfected by a demand upon the

defendant. with instructions not to serve

the same, until after demand made, the ac

tion could not beconsidered ascommenced,

until the demand was made; and the ob

jection of the defendant, in that case, that

the action was premature, because the

writ was made out and delivered to the

officer before demand was made, was not

allowed to prevail. The same doctrinehas

been held in this state, in the case of Hall

et al. v. Peck, 10 Vt. 474, and in McDaniels

v. Reed et al., 17 Vt. 674. It appears to us

to be very clear, that the taking out of a

writ within the year, which the law abso

lutely prohibited theservice of,for amonth

after the year would expire, could with far

less propriety be considered as the com

mencing, or bringing, of a suit, than in the

cases above referred to, where the service

was delayed merely by direction of the

party, and that to hold the taking out of

this writ by the plaintiff, under these cir

cumstances, to be a legal commencement of

a suit within the year, would be a gross

violation of the language of the statute. as

well as of itsevident object and intent.

The surety is considered as having the

custody, or the right to the custody, of the

principal, so long as his liability con tinues;

and he has the right at any time, by the

aid of a bail piece and warrant, to com

mit the principal to jail and detain him, for

the purpose of a surrender in his own dis

charge. It was the evident object of the

able on the eighteenth day of May. 18i6, legislature, to limit the creditor’s right to

nearly three months after the expiration call upon the surety to a fixed and certain

of the year. The defendant accepted serv- time. and to as short a period. as was con

ice upon the writ on the twenty sixth day isisteut with a due regard to the creditor’s

of March, 1846. l

The twelfth section of chapter twenty

six of the Revised Statutes expressly pro

hibits the service of writs, returnable before

justices of the peace, more than sixty days

before the time therein appointed for trial.

And in the case of Nelson v. Denison, 17 Vt.

73, it was decided by this court, that when

a writ, returnable before a justice, was

served, more than sixty days before the re

turn day, by attaching property, it was

wholly void and inoperative, and that the

officer serving the same acquired no right

whatever to the property, as against an

other officer, who subsequently attached

the same property, although the defendant

in the suit made no objection to the service

and suffered a judgment by default. The

plaintiff insists,that inasmuch as this writ

of scire facias is a judicial writ, it does not

come within the requirement of this stat

ute; but we entertain no doubt on this

point; it is within the very words of the

statute, as well as within its spirit and in

tent.

This brings us,then,to consider, whether

the taking out a writ of scire facias within

the year, which could not be legally served

until nearly a month after the year ex

pired, and which would be wholly inoper

ative and vofd, if served within the year,

is a compliance with and performance of

this condition by the plaintiff.

right. that the surety might be under no

embarrassment as to the extent or dura

tion of his contingent liability, or as to the

time, when he might, with safety to him- -

self,cease to look after his principal,ordis

charge him from custody,if he were so held.

It is apparent that if the doctrine of the

plaintiff in this case is to prevail, the en

tire and express object of this requirement

upon the creditor would be defeated, and

the surety be in a worse condition, than

he would be in without any limit to the

time, when the creditor should bring his

writ of scire facias: for if the creditor may

hold the surety, by taking out his scire

facias and puttinghiscourt day three

‘months after the year expires, we see ‘255

no reason, why he may not extend it

to six months, or a year, or even to a

longer period, provided he is willing to

risk the danger, that the justice, who signs

his writ. may die or go out of office before

the return day: and thus the liability of

the surety would be extended to any indef

inite length of time, at the pleasure of the

creditor.

Neither can we discover, that this con

struction of the statute can work any in

jury to the rights of thecreditor, or deprive

him of any advantage, which the statute

intended to give to him. or that it can ever

be necessary for him to set the time for the

return of his writ of scire fucias more than
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sixty days beyond the expjration of theland that a new note was accordingly exe

year, unless it be for the purpose of entrap

ping the surety, or to obtain some unfair

and illegal advantage over him, which the

law would not encourage, or assist.

This view of the case renders it unneces

sary for us to consider what effect the al

teration, made in the plaintiffs writ after

the expiration of the year, had upon the

liability of the surety.

The judgment of the county court is

therefore affirmed.

EowAsn H. AIKEN AND DANIEL AIKEN,

qul tam, v. WILLIAM Pscx.

(Rufland, Jan. Term, 1850.)

In order to estop a arty from proving afact, be

cause the fact h been found against him in a

former suit, it must appear clearly, that the pre

cise question was adjudicated in such suit. If

the record relied upon leave this in doubt, there

can be no estoppel.

In a qui tam action, brought by a creditor against

one who has been party to a fraudulent convey

ance of property of the debtor, to recover the

genalty given by statute, the admissions of the

ebtor, who is not part to the suit, made previ

ous to the alleged frau ulent sale, may be given

in evidence by the plaintiff, for the pur ose of

establishing the fact of the debtor’s in ebted

ness to him; but it is not competent for the

plaintiff to prove. for the purpose of establishing

such indebtedness, any declarations made by the

debtor subsequent to the time of the sale.f

‘256 ‘This was an action to recover the

- penalty given by statute,—Rev. b’t.,

chap. 92;, sec. 20,—for receiving and justify

ing a fraudulent conveyance of property.

The plaintiffs. who sued as well for them

selves. as for the county ofAddison, alleged

in their declaration. that on the eighteenth

day of February, 1845, one Harvey Briggs

was indebted to them upon a promissory

note. previously executed, and also upon

other accounts. and was also largely in

debted to other persons, and that, upon

the same day. at Cornwall in the county of

Addison, the said Briggs, in order to de

fraud the plaintiffs of the sums in which he

was so indebted to them. and to avoid his

debts to others, sold and delivered to the

defendant, and the defendant, with the in

tent to enable Briggs so to avofd his debts,

purchased and received from Briggs two

horses. with blankets, halters,&c..and one

sleigh.—all of the value of $378; and that

the defendant afterwards. upon the same

day. jusriiied the said sale and purchase to

have been made bona fide, and upon good

consideration. Plea, the general issue, and

trial by jury. September Term, l848,—HALL,

J., presiding. On trial the plaintiffs, to

prove the indebtedness to them from Briggs,

gave in evidence a promissory note pay

able to them, executed by Briggs, dated

February 19, 1845, for $722,60. The plain

tiffs then gave in evidence the deposition of

Charles M. Aiken,—who testified, that he

was present, on the nineteenth day of Feb

ruary. 1845. when Edward H. Aiken pre

sented to Briggs anote for $725, which was

not then due, and Briggs agreed to sub

stitute for it a new note, payable on de

mand, if Aiken would deduct the interest,

-4

iSee Gilson, Adm’r, v. Gilson, 16 Vt. 464.

cuted by Briggs, for about $722. and that

Briggs then admitted, that the first note

was given for several smaller notes, some

of which would have been due some time

previous, and that those notes were given

for property, which he purchased of E-. H.

& D. Aiken, excepting one note, which was

given upon a settlement of book accounts

between them. The plaintiffs also called

one Colburn as a witness, whosetestimony-

tended to prove, that Briggs admitted, on

the nineteenth of February, 1845, that he

had previously owed the plaintiffs debts,

which he had included in the note above

mentioned. To all this evidence the defend

ant objected; but the objection was over

ruled by the court.

‘The plaintiffs then gave evidence ‘257

tending to prove, that on the eight

eenth day of Februury,18-I5, or previous

thereto, Briggs was in possession of the

property described in the declaration, and -

was indebted to various persons to a large

amount, and that the sale and purchase

of the property were made on the same

day, or a short time previous, in the man

ner and with the intent alleged in the dec

laration, and that the defendant, being

privy thereto, justified the same to have

been made in good faith and fora good

consideration. The defendant introduced

testimony tending to disprove the allega

tion of fraud on his part. The defendant

also offered in evidence acopy of the record

of the county court for the county of Rut

laud. September Term, 1847. in a suit in

favor of the plaintiffs against Briggs. in

which the defendant was sinnmoned as

trustee of Briggs, and also the disclosure of

the defendant,—from all which it appeared,

that the defendant disclosed in that suit.

that he purchased the property in question

of Briggs, in good faith, February 11, 1845.

and received it into his possession afew

days after, and that subsequently the prop

erty was attached and taken from his pos

session, as the property of Brigfrl-1. and was

sold by the attaching officer and the pro

ceeds applied upon the execution against

Briggs; that the plaintiffs then filed their

allegations, averring that the trustee had

in his possession, at the time of the service

of the trustee process upon him, the prop

erty described in thedeclaration in this suit,

and that he held the same by virtue of a

conveyance, which was fraudulent and

vofd, as against the creditors of Briggs;

that issue was taken upon these allega

tions; and that the court adjudged the

trustee not chargeable. And the defendant

now insisted, that, as the facts contested

by him in this suit were included in the al

legations, and a judgment was rendered

thereon in his favor, the plaintiffs were

concluded, by that judgment, as to all the

facts averred in the allegations. To the

admission of this evidence the plaintiffs ob

jected, and if was excluded by the court.

The court changed the jury,that in actions

of this character the rule of evidence is the

same, as in criminal cases, and that the

facts averred in the declaration must be es

tablished by full proof and beyond a ren

sonable doubt :— that the deposition of

(Jim-rles M. Aiken and the testinlony of (‘ol
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burn, if believed, furnished sufiicient

‘25!.- proof ‘of the indebtedness of Briggs

to the plaintiffs, as stated in the dec

laration. and that no other proof of such

indebtedness was necessary, to entitle the

plaintiffs to maintain this action ;—that if

the jury should find, that Briggs was in

debted to theplaintiffs, as stated in the dec

laration, and that the conveyance of the

property by Briggs to the defendant was

made and received with a fraudulent in

tent. on the part of both. to avofd the

debts, which Briggs owed 1 ) the plaintiffs,

or to his other creditors. and should also

find, that the defendant subsequently jus-|

tified the conveyance to have been made in -

good faith,and upon agood consideration.

they should return a verdict in favor of the

plaintiffs, for the value of the property at

the time of the conveyance. Verdict for

plaintiffs. Exceptions by defendant.

L. C. Kellogg and R. Piemolnt for de

fendant.

The proof of the -indebtedness of Briggs

to the plaintiffs, at the time of the alleged

fraudulent sale, is the basis of the plain

tiffs’ right to maintain this action ;—Rev.

St. 432, §§ 19, 20;—and it should be as full

and perfect in character, as the evidence is

required to be upon the other material al

legatfons in the declaration. The deposi

tion of Charles M. Aiken and the testimony

of Colbnrn only furnish evidence of the ad

missions of Briggs, made after the alleged

sale, that such indebtedness existed. The

note offered in evidence bears a date subse

quent to the sale, and could not. of itself,

furnish evidenceof an indebtedness existing

previous to or at the time of the sale. The

admissions of Briggs should not have been

received against the defendant, because he

was a living and admissible witness. a

stranger to the suit, and because they were

made after the defendant had acquired a

separate right in the subject matter. War

ncr v. Mc(iary, 4 Vt. 507. 1 Greenl. Ev. §§

H0, 187. Washburn v. Ramsdell,i7 Vt. 299.

Ellis v. Howard et al., Ib. 380. Hines et

al. v. Sonic, 14 Vt. 99. The reason of the

rule, as stated in 2 Stark. Ev. 740,by which,

in an action against a sheriff for an es

cape, the debtor’s acknowledgment of the

debt is receivable, as against the sheriff,

has no analogy or application to this case;

and the rule itself is limited to the admis

sion of acknowledgments made by the

debtor before the escape. Rogers v. Jones,

7 B.& (J. 86, [14 E.C. L. 49.] 1 Greenl. Ev. §

187. Phillips v. Eamer. 1 Esp. R. 357.

‘259 ‘The allegations of the plaintiffs. in

the trustee suit, that the title of the

defendant to the property was vofd as to

the creditors of Briggs. are identical with

their averments in this case, as to the same

subject matter. An issue was jofned upon

those allegations, and judgment rendered

in favor of the defendant. it was 9 judg

ment between the same parties, upon the

same subject matter; it is therefore con

clusive evidence. Gray v. Pingry,l7Vt.419.

C. L. Williams for plaintiffs.

When the indebtedness of a third person

is necessary to be proved, the only prac

ticable rule of evidence is, to require such

proof, as would be sufficient to establish

the debt in an action against the debtor

lhimself. This is the rule in actions against

l sheriffs for escapes on mesne process; Will

llama V. Bridges ef. al., 2 Stark. R. 42, [3 E.

H). L. 309;] Rogers v. Jones,7 B. & C. 86, 14

|E. c. L. 49;] Sloman v. Herne. 2 Esp. .

-695; 1 Saund. Pl. & Ev. 555; 2 Stark. Ev.

!1340; 2 Greenl. Ev. §584; so, too, in case of

i false return; Kempland v. Macauley, Peake

65. The deposition of Charles M. Aiken

shows, aside from the admissions of Briggs,

the existence of a previous note, for which

the note in evidence was given—a fact of

itself sufficient to establish the plaintiffs’

case upon this pofnt. The judgment in the

trustee suit could operate against the

plaintiffs only as an estoppei; as such, it

should have been pleaded, and, not having

been. it is to be considered as waived. 9

Vt. 81. 12 Vt. 692. Gray v. Pingry, 17 Vt.

419 19 Vt. 148. Vooght v. Winch, 2 B. &

A. 662. 2 C. M. & R. 316. 1 Salk. 276. 4

lBing. N. C. 782. 2 Smith’s Lead. (-as. 438.

"The record showed no adjudication of any

lquestion litigated in this suit. To have

had a conclusive effect, if properly pleaded,

itshould have appeared,that the judgment

was upon the question of fraud in the de

fendant. This does not appear.

appear from the disclosure. that the prop

erty in question in that case was taken

from the trustee-s possession by attach

ment; and if it is possible, that that was

the ground of the judgment in favor of the

trustee, in that suit, the record had no cou

clusive, or even prlma facie. bearing upon

any question tried in this suit.

1-The opinion of the court was deliv- ‘£260

ered by

HALL. J. The first question to beconsid

ered is, whether the record of the trustee

proceeding was properly excluded by the

county court.

it is not claimed in behalf of the defend

ant, that the whole subject matter of this

suit,—the right of the plaintiffs to recover

the penalty,—has been inquired into and

passed upon in the former suit,—but that

a question necessarily arising in this case.

and which must be determined in favor of

the plaintiffs, in order to entitle them to

recover, viz., the question, whetherthesale

from Briggs to the defendant Peck was in

fraud of the plaintiffs, as creditors of Briggs,

was in controversy in that suit, and was

decided in favor of the defendant. For this

reason it is insisted,that the record offered

ought to have been admitted and held to

be a bar to the plaintiffs’ recovery.

In order to estop a party from proving a

fact, because thefact had been found against

him in a former suit, it must appear. that

the precise question was adjudicated in

such suit. It is not a matter to he left to

conjecture. If, from the record, (when the

record alone, as in this case.is relied upon,)

it should appear possible, that the question

was left undecided, then there would he no

estoppel; for an estoppel, in the language

of Lord Coke, “ must be certain to everyin

tent.” From an examination of the record

offered it seems quite clear, that it can, at

most, be but matter of conjecture, that the

question of fraud was adjudicated. It

does indeed appear from the record, that

the plaintiffs claimed, that- the defendant

It does .
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was trustee,for the alleged reason. that hei

held the property by a sale fraudulent as

to them, and that the defendant denied

that he so held it. But this was not the

only issue. The defendant also claimed,

that he was not trusts-e,inr the reason that

the property, with which he was sought

to be charged, had been taken from his pos

session and disposed of on attachments‘

against Briggs, and that therefore he was

not liable on the process. Both these is

sues were before the court, and upon them

the court rendered a general judgment, that

the defendant was not trustee.—but upon

which of them it was founded does not ap

pear. There being no certainty, therefore,

that the question of fraud was passed upon

by the court, we think, the record could

not constitute a bar to this suit, and that

it was properly excluded. The effect of

the record having been thus deter

‘mined, the several other objections,

which were taken in the argument to

its admissibility, have not been considered.

The remaining question in the case is,

whether the plaintiffs, in order to prove

that they were creditors of Briggs at the

time of the alleged fraudulent sale, were

entitled to give in evidence the admissions

of Briggs to that effect.

It is claimed by the plaintiffs that the

‘Q61

by the character and extent of the indebt

edness, their declaratlons in regard to it

are not open to such suspicion, and may,

perhaps, be regarded, in reference to

the in‘debtedness, as part of the ms *26?

gestae. We think, the plain tlffs a reen

titled in this suit to the benefit of all the

evidence, of which they might have availed

themselves, at the time of the alleged fraud

ulent sale. in an action for thedebt, against

Briggs,—but that they can make no use of

any admissions of Briggs, made subse

quent to such sale. This decision would

exclude, not only the admissions of Briggs

testified to by Colburn, but also all the

matterembraced in the deposition of Aiken,

except the mere fact, that the note intro

duced in evidence was substituted forapre

vious note surrendered. Whether the note

surrendered was a genuine note of Briggs,

executed by him for a real debt, should

have been found by other evidence, among

which might have been the admissions of

Briggs, made prior to the alleged fraud

ulent sale.

It was claimed,in argument, by the coun

sel for the defendant. that all admissions of

Briggs ought to have been excluded. under

the rule in Warner v. McGary. 4 Vt. 507,

that, where a person is himself a compe-

tent witness, his admissions are in general

testimony was admissible under the rule incompetent. Butwethink the admissions

of evidence, that when the issue is sub-Iof the debtor, in actions like the present,

stantially upon the mutual rights of third -do not come within the principle of that

persons at a particular time, such evidence

is admissible, as might have been legally

introduced in an action between the par

ties themselves. On consideration we are

of opinion, that the present action does

come within that class of cases.

Our principal ground of doubt has been,

not whether the admissions of Briggs

might be competent evidence, but whether

those made subsequent to the sale ought

to have been received. The rule, on which

the plaintiffs rely, has generally been applied

in actions forfalse returns, and for escapes,

against sheriffs, where proof of the plain

tiff’s debt is necessary: or where,in actions

by or against assignees in bankruptcy,

proof is required of the petitioning credit--

or’s debt. In these cases the admissions ofl

the debtors, though not parties to the suit,

have been held to be competent evidence.

In some of thecases little attention appears

to have been given to the time, when the|

admissions were made; and there is somei

confusion in them on that subject. The

more recent cases, however, limit the ad

missions of the debtor, in actions against

the sheriff, to those made previous to the

act, by which his liability was incurred.

And in bankrupt suits all admissions, made

by the bankrupt after his act of bankrupt

cy, are excluded. Hoare v. Coryton. 4

Taunt. 560. Smallcombe v. Bruges. i3l

Price 136. Taylor v. Kinloch, 1 Stark. R.

175. [2 E. C. L. 74.] Williams v. Bridges, ?

Stark. R. 42. 1 Greenl. Ev. 181.

This distinction we think a sound one.

After other persons have acquired separate

rights and interests in regard to the debt,

the admissions of the debtor become liable

to the suspicion of collusion, and should,

on principle, be excluded. But while the

debtor and creditor are alone to be affected

case and the subsequent decisions in this

state in accordance with it, and that such

admissions should be received in evidence,

without reference to the question, whether

the debtor would himself he a competent

witness

The result is, that the judgment of the

county court is reversed and a new trial

granted.

JoaN Pnomos AND AusEn MEAD v. item

nss R. ’|-HRALL, WILLIAM Win-:l-mas.

SIMEON Wmuur AND- MARTIN L-EAClL

(in Chancery.)

(Ruflonr‘. Jon. Term, 1850.)

Where the grantee of a mortgagor, being about to

sell the mortgaged premises procured the mort

gagee to execute to the purchaser a bond, condi

tioned that the said grantee should save the pur

chaser harmless from all cost and damage in

consequence of any Erevious incumbranco upon

the premises, it was eld, that the effect was, to

release the land from the incumbrauce of the

mortgage.

‘The court of chancery will not interfere to ‘$563

correct, or restrain. the effect of contracts

between parties, upon the ground that the effect

is entirely different from what the parties in

tended st the time they made the contract, ex

cept in cases where the contract might still op

erate in the manner and to the extent, which the

parties intended, when they made it, and its far

ther and different operation, which was not con

templated by them, be restrained. If the differ

ent o erstion of the contract, beyond what was

inten ed, is merely a legal result from what they

did intend, so that relief cannot be obtained, ex

cept by annulling the very contract understand

ingly and intentionally made, the court will not

interfere.

A. mortgaged land to B., and then conveyed the

land, subject to the mortgage, to C. C. conveyed

the land, by deed with covenants of warranty,

to D., and D., by deed with similar covenants,
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conveyed the land to E. But before E. complei- [from any claim under the mortgage to Sla

ed 1119 Purchase D-l"I°¢i"'ed 3- '0 °"¢““- aIson. Thrall and Wright demurred to the

bond to E., conditioned that D. should save E. - I
harmless from all costs and damages in conse ;bm- resflmony was taken’ upon both

queues of any incumbmnce upon the ,and7_,-he : sides, as to the existence, at the time the

parties understanding, and so inrendin at the! bond was executed, 01 any such underI

time, that this would discharge the lan , in the El-U-llding 8-E that alleged in the bm,—the

hands of E., from the mortg e to B., but would substance of which is stated in the opinion

leave B. the right to ursue is remedy against delivered by the court, The court of chm'

Ii-,if°!I his debt. and =0 W hold 9- and D- uPon cery dismissed the bill; from which decree

t e r covenants of warranty, and to prosecute the orators appealed_

suits thereon in the name of E., but for his own
benefit Held- tn“ the “act of the bond was’ E. L. Ormsbee, for orators, cited Mower

w discharge the land from the incumbrance of et al. v. Hutchinson, 9 Vt. 242, and Beards

.the mortgage and consequently to release C. iey 17- KIli2.’ht- 10 vt- 195

and D. from all obligation upon their covenants Thrall & Smith and R. I'l‘.-rpolnt, for de

M warrenI . s0 fa!I H‘ We mo" 886 w88 (-0IP fendants,insisted, that theeffect ofthe bond

corned, an -that the court of c ancery could executed by Slason was w discharge the

gnu" “° "eke! a3'““*' this result- land from theincumbrancc oi the mortgage.

Appeal from the court of chancery. On —citing Paddock v. Palmer, 19 Vt. 585..—

the nineteenth day of January,1828,Simeon that this effect was in fact intended by Sla

Wright mortgaged certain land to Francis son. and that the true object of the
Siason, to secure the payment of five hun- bill was to obtain relief,forthereason ‘26.I;

dred dollars, specified in two promissory ‘that Slason madethe contract with

notes. On the eighteenth day of August, out understanding its legal consequences,

1829, Wright mortgaged the same land to which is not a sufficient reason for grant

Reuben R. Thrall, to secure the payment ch ing relief,—citing 1 Story’s Eq.,sec. 111-137,

anotefor$482,70; and subsequently Wright -; Storrs v. Barker,6 Johns. Ch. R. 169, Wheat

conveyed to Thrall his equity of redemp-ion v. Wheaton, 9 Conn. 96, Pettes v. Bank

tion in the premises. Thrall subsequently I of Whitehall,17 Vt.445, and Shotwell v. Mur

conveyed the land, by deed with covenants ! ray,1 Johns.Ch. R512; and that theunder

of warranty, to William Wheeler; and standing,alleged in thebill,was not proved,

Wheeler. in July,1840. con reyed the land, by - —but that if it were. the orators could have

deed with warranty,tu Martin Leach. But no remedy upon the covenants of war

Leach refused to complete the purchase, un- ranty,for the reason,that the release of the

less he could have the land free from the in- mortgage had prevented there being a

cumbrance to Slason; and thereupon Sla- breach of those covenants.

son. at the procurement of Wheeler, exe- Theopinion of the courtwas delivered by

cuted abond to Leach, conditioned that

Wheeler should save Leach harmless“from PoLAND, J. The history of this case is

all cost and damage in consequence of any substantially the following. On the nine

incumbrance” upon thelaud. On the twen- teenth day of January. 1828, the defendant.

ty seventh day of January. 1842, Slason Wright was the owner of a certain farm in

assigned his mortgage and the Pittsford, and on that day he executed a

‘264 f'notes irom Wright to the orators. mortgage of the same to Francis Slason,to

And the orators alleged, that it was secure the payment of two notes, hoth

understood and agreed, between Siason, amounting to the sum of five hundred doi

Wheeler and Leach, at the time the bond lars. Ontheeighteenth day of August,l829,

was executed, that the bond was to have Wright executed another mortgage of the

only the effect to secure Leach in the pos- sameland to Reuben R. Thrall,to secure the

session of the land, but that Slason was to payment of a note of $482,70; and at some

have the benefit of the personal responsi- subsequent time, which is not stated in the

bility of Wrght, Thrall and Wheeler, and of papers, Wright conveyed thesame premises

the covenants in the deed from Thrallto to Thrall by an absolute deed. Subse

Wheeler. and in the deed from Wheeler to quently (but at what time the case does

Leach, and the right to pursue any proper not show) Thrall conveyed the sameprem

remedy thereon. either in his own name,or ises, by deed with warranty, to William

in the name of Leach; and the orators al- Wheeler; and in July, 1840, Wheeler cun

leged. that Wright and Wheeler had become veyed the same by deed with warranty to

poor and unable to pay the debt. The or- the defendant Leach. At the time of the

ators prayed, that Leach might be decreed conveyance from Wheeler to Leach. Slason

to permit them to have the benefit of the executed to Leach u. bond.in which he cov

covenants of warranty in the deeds from enanted to save him harmless against all

Thrall and Wheeler, and that Wright, cost and damage in consequence of any

Thrall and Wheelermight be decreed to pay previous iucumbrance upon said farm.

the debt to the orators, or, in default there- Slason afterwards, on the twenty seventh

of, that the defendants might be placed un- day of January, 1842, assigned to the ora

der such equitable conditions. as to the tors his mortgage deed and notes from

chancellor should seem proper. and that Wright.

they might be foreclosed of all equity of re- The oratorsconcedc,tlmt the effect of the

demption in the premises. under proper bond given by Slason to Leach was, to re

equitable stipulations. Wheeler, in his an- lease the land from the burden of his mort

swer,admitted.thatthebond wasexecuted gage; and we have no doubt. but such

by Slason under the circumstances and must be its operation. It is much like the

with the understanding and intent alleged case of a covenant not to sue, which has al

in the bill. Leach. in his answer. denied. ‘ ways been held equivalent to a release, or

that there was nD_V understanding. other discharge: for the law would countenance

than thathe was to have the land, released no such absurdity, as to ailow one man to
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maintain an action to recover lands, or

damages, and then permit another suit to

recover back the same thing; it therefore

allows the defence to be made in

‘266 ‘the first instance, to avofd circuity

of action. 1 U.S. Digest678. 7 Mass.

155. 15 lb. 112. 18 lb. 24. 17 Ib.628. 1

Cow. 122. 8 Johns. 45.

It is, however, insisted by the orators,

that at the time the bond in question was

executed and delivered by Slason to Leach,

the parties to it did not understand, what

the legal effect of the bond would be upon

Slason-s mortgage; and they nllegein their

bill,that at the time of the execution of the

bond by Slason to Leach, it was understood

and agreed between them,that Slason was

to have the full benefit of the covenants in

the deed of Thrall to Wheeler, and in the

deed from Wheeler to Leach, and to have the

right to pursue any proper remedy, either

at law. or in equity, in his own name, or

that of Leach, to enforce said covenants.

It might admit of serious doubt, perhaps,

whether, upon the evidence in this case, the

fact of such understanding and agreement

was established between Slason and Leach,

inasmuch as Leach directly denies in his an

swer, that there was any such understand

ing between them, and his answer is only

contradicted by the testimony of one wit

ness, and that of the admissions of Leach

merely. Wheeler,in his answer, says,there

was such an agreement; but that, of course,

cannot be used as evidence against the other

defendants in the case. The manner in

which the business was done has some ten

dency, however, to support the belief of

what the orators claim to have been the

understanding of the parties to the bond,

at the time of its execution, andin deciding

_the case we are disposed to consider the

case as proved in favor of the orators. upon

this pofnt.

The orators admit, that Slason intended,

when he executed the bond to Leach, to re

-lease the land, in Leach’s hands. from the

_incumbrance of his mortgage, and to dis

charge Leach from any liability to him;

and that Leach, relying upon Siason’s bond,

purchased thefarm of Wheeler, which other

wise he would not have done: and it is not

Lea.ch,was by virtue of his mortgage upon

the land,—being a pre-existing incum

brance, and to be satisfied. out of it. before

their title could be good and perfect. His

whole claim, however, was upon the land :

and whatever mignt operate to release the

land from hislien by virtue of his mortgage

would entirely destroy all his rights, as

against all the previous parties except

Wright. What then were the rights of

Leach, orwhat would they have been rather

if Slason had not executedthebond in ques

tion? He had no claim or right of action

against Wheeler or Thrall except as con

nected wlth the land. If he were disturbed

in his title or possession of that, he might

then seek a remedy against them upon their

covenants. He could maintain no action

upon his covenants, at least for the recovery

of anything more than mere nominal dam

ages, until he had either been evicted from

the land, or had been compelled to remove

the incumbrance upon it. His rights upon

the covenants of Wheeler and Thrall were

merely to be indemnified in the title and pos

session of the premises. The bond of Slason

to him having effectually released the land

in his possession from the mortgage. and

thus placed him out of danger of any evic

tion under it, his claim upon the covenants

of Wheeler and Thrall is also discharged.

and he has no right remaining against them,

which can be enforced either by himself. or

Slason.

It is undoubtedly true, that courts of

chancery do often interfere,for the purpose

of correcting agreements and contracts of

almost every description, when the legal

effect of the contract is entirely different

from what the parties intended at the time

it was made; and this, too,in cases, where

the mistake of the parties was in relation

to the effect merely, and so might be said to

be rather a mistake in relation to the law,

than of fact. Such was the case of

‘Mower et al. v. Hutchinson, 9 Vt. ‘268

242, cited by the orators. But we ap

prehend, that the courts of chancery have

never interfered to correct or restrain the

effect of contracts between parties upon

this ground, except in cases, where the coh

tract might still operate in the manner and

now insisted, that the bond has any other to the extent the parties intended, when

or different effect, so far as the defendant they made it, and its farther and different

Leach is concerned, than was intenued by

Slason himself; and neither is it claimed,

that the court of chancery ought to inter

fere, as between Slason and Leach. The

orator-s claim is, that, by the agreement

between Slason and Leach, at the time the

bond was executed, Slason was to

‘267 retain all 'his rights against the pre

vious parties, and was also to have

the benefit of Leach-s remedy against Thrall

and Wheeler, upon the covenants in their

respective deeds.

It may not be improper to consider for a

moment, what rights either Slason. or

Leach, had, as against the previous parties

in the chain of title. Slason had his mort

gage and notes against Wright, and he

might pursue the mortgage upon the land,

or he might look to Wright personally up

on his notes, without regard to the mort

gage. His only right, or remedy. as against

operation, which was not contemplated by

them, be restrained. In the case of Mower

et al. v. Hutchinson the parties intended

theirquit claim deeds to have the operation

merely to divide a farm, which they before

owned jofntly; but the effect of Mower’s

deed was to cut off a right, which he had,

to fiow a portion of the same farm; The

court restrained the operation of the deed

beyond what the parties intended by it;

but the effect intended by the parties re

mained.

in the presentcase Slason intended to re

lease his lien, by virtue of his mortgage, to

Leach, and did so. Leach acted upon it

and purchased the farm, which otherwise

he would not have done. Thelegaleffect of

this release to Leach was, to discharge all

claim upon the land, and upon the cove

nants of Wheeler and Thrall to Leach,—aa

their liability depended entirely upon the

the subsequent parties, Thrall. Wheeler. or[ mortgage remaining asasubsistinglien up
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on the land. and thus enforced against missed upon the merits, and the said

Leech.

The orators do not claim, that there is

any ground for setting aside the bond, as

against Leach, because it has the very effect,

as to him, which Slason intended. Unless

it is set aside as to Leach, the orators can

court did thereupon order, adjudge and

| decree. and it is ordered, adjudged and de

creed, that said bill be dismissed upon the

merits, with costs," and that the orator

pay to the clerk the costs within a

‘time stated. Thedocketentryoitho ‘£170

have no relief against the other defendants, Icase. September Term, 1840, was in

—as his claim against them must bethrough | these words,—"Decree that bill be dis

Leach alone, who is discharged; so that in i missed, with costs.” From the aiiidavit of

this case the different operation of the con- 7 the chancellor, who made the decree, it ap

tract, beyond what was intended,is merely pea red, that the entry made by him upon

a legal effect, or result, of what they did his docket, September Term, 18-10. was in

intend; and theeourt cannot interferetore- these words,—“Bill dismissed. with costs.”

lieve the party, except by annulling the very , For the purpose of showing, that the peti

contract understandingly and intention- tioner had early knowledge of the form, in

ally entered into by the one party and re

ceived and acted upon by the other. It is

believed, that no case can be found, where

the court of chancery have ever gone to|

that extent; and we do not see, that there|

was any sufficient ground to justify such a

call upon the chancellor in the present case.

The decree of the chancellor is affirmed.

with additional costs, and remanded to

tlée court of chancery to be carried into

e ect.

‘269 ‘JAm:s Poarrm v. Juan VAuGHAN

AND REoBEN R. THRALL. (InChan

cery.)

(Rutland, Jan. Term, 1850.)

An appeal lies from a decree of the chancellor, or

dering a decree to be amended, so as to corre

spond with the docket minutes.

The court of chancery have power, uipon petition,

to order such amendment to be me e.

In this case the docket entry was, that the decree

be dismissed, with costs, and the decree, as writ

ten at length and signed by the chancellor, stat

ed, that it was agreed by the parties, that the

bill should be dismissed u on its merits, and that

thereupon it was ordere , that the bill be dis

missed “upon its merits, "with costs; and it was

held, that the court of chancery, upon petition,

might order the decree to be amended, by eras

ing the words “upon the merits" and the state

ment of the agreement, and thus leave the par

ties to their rights, as affected by the dismissal

of the bill without any agreement respecting it,

—it not being satisfactorily shown, that any such

agreement was made.

This was a petition to the court of chan

which the decree was drawn, the petition

ees gave in evidence the records and files in

the suit at law in favorol Vaughan against

the petitioner,—reported 16 Vt. 266,—from

which it appeared, that Vaughan, in that

suit, in 1841, pleaded the decree in bar to a

recovery by Porter upon a plea of set off,

filed by him; and it also appeared/thatthe

decree had been pleaded in bar to another

suit in chancery. subsequently commenced

by Porter, and that Porter claimed, in an

swer thereto, that there were other and

different matters stated in that bill from

those adjudicated upon in the former suit.

Affidavits were filed in support of the peti-

tion, and also counter afildavlts. Thecourt

of chancery, September Term, 1848,—HALL,

Ch.,—ordered, that the decree mentioned in

the petition be amended by striking there

from, after the words “Robert Pierpofnt,

Esq., solicitor for the orator, appeared and

declined a hearing of said cause,” the fol

Ilowing words, viz., “and requested,con

sented and agreed, that said bill be dis

missed upon the merlts,”—and also by strik

ing from the decree the words “upon the

merits” next after the word “dismissed,”—

without costs to either party. From this

decree the petitionees appealed.

S. H. Hodges and S. Foot,for petitioner,

cited Scales v. Cheese, 12 M. & W. 685; Rev.

St. 150, § 20; Daniel’s Ch. Pr.1215—1217.1226.

1233-1235; Newland’s Ch. Pr. 186; 2 Smith’s

Ch. Pr. 2, 6.

Tamil & SmIth,for petitionees, cited 2

Daniel’s Ch. Pr. 753, 754, 930, 1184, 1199, 1200,

cery, April Term, 1847, in which the peti- 1231,; Story’s Eq. Pl. § 793; Pelton v.Mott.

tioner alleged, that heretofore he preferred I 11 Vt. 150; Leitch v. Cumpston,4 Paige 476;

his bill in chancery against the petitionees, | Rogers v. Rogers, 1 Paige 188; Mead v.

and that, at the September Term, 1840, of

the court of chancery, it was decreed, that

the bill be dismissed, with costs; but that

it was stated in the decree, as written by

the solicitor and signed by the chancellor,

that the bill was dismissed “upon the mer

its,” with costs ;—and the petitioner

prayed, that the decree might be amended,

by erasing therefrom the words “upon the

merits.” The decree in the original suit,

which t as made SepteI -er Term, 1840, as

written at length, and signed by the chan

cellor, after stating t1.e bringing of the bill,

the answers of the de1endants, the taking

of testimony. &c., proceeded as follows,

“at which term the said cause being called

to be heard upon the merits, as afore

said. Robert Pierpofnt, Esq., solicitor for

the orator. appeared and declined a hear

ing of said cause and requcstetl, con

.\rms. 3 Vt. 152.

‘The opinion of the court was deliv

ered by

'27!

HALL, J. This was a petition to tlur

court of chancery, praying for an amend,

ment of a decree, made between the parties

at the September Term of that court in

1840,—the petition having been ffied at the

April Term, 1847. On the hearing of the pe

tition, that court ordered the amendment

to be made, and from such order the defend

ants have appealed.

It is objected by the petitioner, that the

aznendment was wholly within the discre

tion of the chancellor, and that no appeal

lies from his decision ordering it to be

made. It is to be observed. that the stat

ute allowing appeals is very comprehensive

in its terms,—its language embracing all

sented and agreed. that said bill be dis-|final orders and decrees, except in certa.in
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enumerated cases. Revised Statutes 150,

sec. 18. We might not perhaps be entirely

agreed in regard to the extent of this right ; ‘ matter of record. Under such

but without undertaking to determine the

question, we have concluded to treat this

case as properly before us.

The amendment.for which the petitioner

prayed, and which we --r.1e.;-ed to be ;--ade

by the chancellor, wa to strike from the

decree so much of it, as stated,that the dis

missal of the bill was, by agreement, upon

the merits. The amendment was claimed

on the ground, that the decree, as recorded,

did not, in that respect, conform to the de

cision, which had been made by the chan

cellor. It is objected, that such an amend

ment cannot properly be made on petition,

—that the remedy for the error, if there be

one, is only by bill of review.

It may be true, that in England, after a de

cree has been signed and enrolled,it can or

dinarily be amended only on bill of review.

But even there, errors apparent upon the

face of the decree, such as require no proof

by affidavit, may be amended after enroll

ment; Daniel’s Ch. Pr. ; Goldsmith’s Equity

190; and it is by no means clear, that an er

ror, which appeared to be such by the min

utes for the decree, might not in England

be amended on petition, or even on motion.

But whatever may be the rule in England,

we think such an amendment might w ell be

made here.

In England decrees are drawn up with

great care, by an officer of the court, as a

part of his official duty. When the decision

of the chancellor is made, minutes for the

decree are taken downby the registrar, and

by him delivered to the several par

‘272 ties to the suit. ‘The minutes being

settled, which is done by the counsel

of the several parties attending before the

registrar, on a day appofnted for that pur

pose, the decree is drawn up, and delivered

to the party,in whose favor it is made, and

an office copy of it is taken bythe opposite

party. After the decree has thus been sub

mitted to the examination of counsel on

both sides, a day is fixed for passing it,

when all objections to it are heard and con

sidered; and if the registrar’s decision is

unsatisfactory, an appeal may be made to

the chancellor. After the decree is settled,

it is signed by the registrar and entered, that

is, copied at length into a book in his office.

This completes the decree for all purposes

of its execution by the court; but it does

not become technically a record, so that it

maybe pleaded as such,until itis signed by

thechancellorandenrolled. In practicethe

enrollment appears to be very generally

omitted, until some use of the decree as a

record renders the enrollment necessary.

In this state the decree is drawn by the

solicitor of the party, in whose favor it is

made, he certifying to its correctness, is

signed by the chancellor without examina

tlon,upon the faith of thesolieitor-s certifi

cate, and then recorded. The writing and

recording of the decree is wholly an exparte

proceeding, and as there is no rule requiring

it to be shown to the opposite party,there

“8

is no opportunity for him to notice any

mistakes in the decree, until afterit becomes

circum

stances it would be unreasonable, to put a

party, co lplaining of a mere clerical error

in iecree, to the tedious and expensive

remedy of a bill of review. Abillofreview,

indeed, seems an inappropriate remedy.

The pa -ty does not complain, that there is

error in the decision of the court, by which

he has been injured; but that the decision

has not been correctly recorded. He com

plains,in effect, of a misprision of the clerk,

by which a decree may be enforced against

him, which the court never made. In such

case we think, the party ought not to be

put to the expense and delay of again try

ing his cause upon a bill of review, but

should be entitled to havethe matterexam

ined upon petition.

It is objected to the order of the court of

chancery in this case, that it ought not to

have been made after such a lapse of time,

and that the facts shown did not warrant

its being made.

It is undoubtedly true,that the delay

and other circumstances ‘shown in

this case would ordinarily form very

strong objections to allowing an amend

ment. But the words in the decree, which

are complained of, are peculiar. They are

not usually inserted in a decree. A decree,

which is made upon a hearing and mani

festly upon the merits,is not usuallystated

in terms to be so. The effect of the decree

is left to be determined by the state of the

pleadings and the circumstances, under

which it was made. In the present case all

the proceedings previous to and attending

the dismissal of the bill are stated in detail.

If a dismissal, under the circumstances,

would operate as a decision upon the mer

its, (upon which we express no opinion.)

then there was no need of any insertion of

the statement, that it was dismissed on

the merits. If, under the circumstances,

the dismissal would not be on _the merits,

then it should not have been so stated, un

less upon the solemn agreement of the par

ties in writing, as in the case of Pelton v.

Mott, 11 Vt. 148, cited in the argument, or

upon such agreement made in court and en

tered upon the docket at the time. Itis not

necessary to question the correctness of the

affidavit of the party, who drew up the

decree. I see no reason to doubt, that he

states what took place, as he understands

it. But an agreement of such a character

should not be suffered to remain in recollec

tion. II the party,in whose favor a decree

was made, designed to have it operate as

a record estoppel, by force of an agreement

of the parties to that effect, he should have

seen to it, at the time of the making of the

agreement. that it was not suffered to rest

alone on slippery memory. Therebeing no

written evidence of such an agreement, and

no docket minutes of it, we think, the de

cree was properly amended, by erasingfrom

it the statement of the agreement.

The decree of the court of chancery is af

firmed.

‘273
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‘274 ‘Issac BICDANIELs v. FLowER Bnoox

MANoFACPuRING Co.

Hrl.\-RY CoGGILL AND CuAuu-:s J. Cooona.

v. Isaac McDAxIELs AND Frrcn CLARK.

(In Chancery.)

(Rutland, Jan. Term, 1850.)

The pledgee of stock in a private cor oration is not

regarded as so far the owner of t e stock, as to

be entitled to notice of the meetings of the cor

poration.

Every reasonable intendment is to be made in fa

vor of the regularity of the proceedings of a pri

vate corporation in their corporate acts.

Where the by-laws of acorporation required the

meetings to be held at the counting room of the

corporation, and it ap eared from the records.

that a meeting was hel at the dwelling house of

the general agent and clerk, without stating, that

it was at the countin room of the corporation,

and there was no ot er evidence in reference

thereto, it was held, that the court would pre

sume, that their counting room was, for the time

being, at that place.

After the Revised Statutes of this state came in

force,1’ the Flower Brook Manufacturing Co., a

private corporation, at a meeting regularly held,

voted, that “the agent be instructed " to execute

a mortgage of the real estate of the corporation

to a creditor. One William Wallace was then

the general agent of the corporation and execut

ed the deed in question in pursuance of the vote.

The granting part of the deed was in these

words,—“that the Flower Brook Manufacturing

Co., by William Wallace, their agent, a corpora

tion " &c. “in consideration" &c. “do give, grant"

&c.; all the covenants were in the name of the

corporation; the testirnmdmn clause was in

these words,—“In witness whereof we have

hereunto set our hand and seal" &:c.: and the

deed was si ned “William Wallace, Agent for

Flower Broo Manufacturing Co. " And it was

held that this sufiiciently ap cared to be the

deed of the corporation, and to e executed in the

name of the corporation.

And the certificate of the acknowledgment of this

deed bein in these w0rds,—“Personally ap

eared Wi liam Wallace, agent of the Flower

rook Manufacturing Co., signer and sealer of

the above written instrument, and acknowledged

the same to be his free act and deed,"—it was

held, that it sufficientl appeared, that the ac

knowled ent was m e by Wallace on the part

an behalf of the corporation.

‘275 ‘Under the Revised Statutes of this state it

is not essential to the validity of the deed

of the real estate of a corporation, that it should

recite the vote of the cor oration, authorizing

their agent to execute the eed.

A private corporation being indebted by note,

which was also signed by one C. and several

other individuals, as sureties, and which was so

cured by a mortgage of the real estate of the

corporation, (3., in consideration of the assign

mentto him of certain stock by the other sign

ers of the note, agreed with them, that he would

pay the said note, and all other debts of the cor

poration upon which they were liable as sure

ties; and it was held, that, as between the cor

poration and (J., the relation of principal and

surety still existed, and that, upon payment of

the mortgage note by one who subsequently be

came surety to the payee for C., such surety be

came subro ated to the rights of the mortgagee,

as C. woul have been, had the payment been

made by him, and that such surety, or his as

signee, would thereby acquire the right to en

force the mortgage, as against the cor oration,

and a priority, as against creditors of t e corpo

tBy which it is enacted. that “any public or pri

vate corporation, authorized to hold real estate,

may convey the same by an a ent appointed for

that purpose. " Rev. St. c. 60, %3.

I
I

ration attaching the estate subsequent to the ex

ecution of the mortgage.

And the rights of such surety, or his assignee, as

against a subsequent attaching creditor. will not

be affected by the fact, that the creditor has lev

ied his execution upon the mortgaged premises,

without regard to the mortgage, believing that

C. was the real debtor, and that the mortgage

note, as to the col oration, was extinguished ;—

he must be affecte with notice of all those facts,

of which he had the means of obtaining knowl

edge.

Appeal from thecourt of chancery. Isaac

McDaniels preferred his bill, at the April

Term. 1846, of thecourt of chancery, against

the Flower Brook Manufacturing Com

pany, a corporation constituted by the leg

islature of this state, in which he alleged,

that the corporation, on the fiiteenth day

of December, 1842, was indebted to Lewis

H. Delano in the sum of $7395,81, specified

in three promissory notes,—the third note

being for $295734, and made payable to

Delano, or order, in ten and a half months

from date; that to secure these notes, the

corporation mortgaged to Delano certain

real estate in Pawlet,by deed of that date,

duly executed, acknowledged and recorded;

that on the eleventh of December, 1845, De

lano, in consideration of $2-353,85, paid to

him by Fitch Clark, assigned to Clark the

last mentioned note and the mortgage,

and Clark, on the nineteenth day of Janu

ary, 1846, assigned the same to the orator;

and that $2353.85 of the last note, with in

terest from December 11, 1845, remained

due to the orator ;—and the orator prayed

for adccrce of foreclosure and forgon

eral reliei. ‘On the twenty seventh of ‘276

July, 1846. the corporation answered

denying that any such deed of mortgage

was properly and legally executed and ac

knowledged; and averring, that it became

the duty and legal obligation of one John

M. Clark to pay the notes described in the

0rator’s bill, and that, for so doing, the

said John M. Clark had a valuable consid

eration, and that he received a sufficient

amount of the property of the corpomtion,

wherewith to pay the notes; and that the

notes, as this defendant was advised and

believed, were, so far as the corporation is

concerne(l,fully paid and discharged, either

by the property of the corporation, or of

John M. Clark, or by the property of per

sons who were the sureties of John M.

Clark, and not the sureties of the corpora

tion, nor requested by the corporation to

pay the debt; and that John M. Clark had

repeatedly represented to the corporation,

and to others interested in the notes, that

the notes were paid, and that the mort

gage no longer constituted a lien upon the

real estate of the corporation. This an

swer wus traversed. At the April Term.

1847, Henry (Joggill and Charles J. Coggill

filed their cross bill against Isaac McDan

iels and Fitch Clark,—in which they al

leged. that in 1845, the corporation became

indebted to them for wool, &c., and they

caused the real estate in question to be at

tached in It suit in their favor against the

corporation, and that they recovered judg

ment in that suit, at the April Term, 1846,

of the county court, for $43-16,94. and, for

wuntIof other property, caused their exe

cution to be levied upon the some real es
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tate,without regard to the mortgage; and

averring that in fact no such incumbrance

existed, and requesting to be permitted to

defend the suit in favor of McDaniels

against the corporation, and adopting the

answer filed by the corporation; and far

ther alleging, that nothing was due to Mc

Daniels.—that he paid nothing for the as

signment of the mortgage,—tlmt no good

and valid mortgagedeed was ever executed

by the corporation to Delano, and, at the

time the attachment was made by these

orators, no debt was due from the corpo

ration to Delano, or to any other person,

upon the mortgage notes. but so far as the

corporation was concerned, these notes

had been paid and discharged,—that a

large portion of the amount due to Delano

from John M. Clark and Fitch Clark was

paid irom money derived from the property

furnished by these orators to the cor

‘Wl' pora‘tion, and that such avails have

gone to the use and benefit of Fitch

Clark, to pay debts for which he was per

sonally liable, which had ceased to be the

debts of the corporation.—and that for a

long period of time John M. Clark and

Fitch Clark carried on business, as part

ners, in the name of the corporation ;—and

they prayed, that the mortgage might be

decreed to be surrendered to be cancelled,

and the defendants be enjofned from assert

ing title under it.

The defendants in thecross bill answered,

averring, that the corporation continued

to do business until April 1, 1843, after

which time, until the autumn of 1845, the

business was conducted by John M. Clark,

in his own behalf; that the corporation

did not, in 1845, become indebted to the or

ators in the cross bill, and that their at

tachment, in October, 1845, was made with

a view to defraud the corporation and its

creditors, and that their judgment was re

covered against the corporation by fraud

and collusion, and that, at the time of

their levy, they well knew of the mortgage

to Delano; that the mortgage was valid,

and also the assignment to Fitch Clark,

and from him to McDaniels, and that all

the matters, alleged in the original bill, are

true, as therein set forth; that no part of

the money due to Delaro was paid from

the property furnished by the orators in

the cross bill to the corporation, and none

has gone to the benefit of Fitch Clark, or

to pay any debt, for which he was liable,

and that they did not iurnish any wool to

the corporation ir 1845, but did lurnish

wool to John M. Clark, which was manu

factured by him on his ov n account; that

Fitch Clark w.s -u! t associated with John

M. Clark as a partner, nor >lld he, at any

time, carry on the business; and that the

assignment was made to McDanicls for a

full consideration, specifying it. This an

swer was traversed. Testimony was taken

upon both sides, and the facts appeared

substantially as follows. The by-laws of

the corporation provided for the appoint

ment of a clerk and agent, and made it the

duty of the agent, or clerk, to call meetings

of the stockholders, on application of two

or more stockholders, by giving notice,

either personally, or in writing, “that

such meeting will be held, at a time to be

fixed by said agent, or clerk, at the count

ing room of the corporation, within three

weeks from the time such application be

made.” At the annual meeting, held on

the fourth day ofJanuary, 1842, Will

iam Wallace was ‘elected clerk and ‘278

agent. The corporation was indebted

to Lewis H. Delano; and it appeared from

the records, that on the fourteenth day of

December, 1842, on application of John l\I.

Clark,Sheldon Edgerton and Jacob Edger

ton, a meeting of the corporation was

called at the house of William Wallace, for

the purpose of discussing the expediency of

mortgaging to Delano, and, on motion, it

was resolved, that the agent be instructed

to execute the mortgnge,—and it was

stated upon the records, that “ a majority

of the stockholders, viz., Sheldon Edgerton,

John M. Clark, Jacob Edgerton, Jr., and

William Wallace were present and voted

in the afiirmative.” There weretwo stock

holders, who were not present at that

meeting; but they testified, that they had

notice of the meeting, and were consulted

as to the propriety of giving the mortgage,

and that they assented to it, both before

and after its execution. Elisha Allen, Na

than Allen and Dan Blakely were also

shown by the records to have been stock

holders at that time; but it appeared,that

the stock, which stood in their names, had

been transferred to them by Jacob Edger

ton, Jr., and William Wallace,as collateral

security forhaving signed certain notes for

them, as sureties. On the fiitecnth day oi.’

December, 1842, the mortgage in question

was executed to Delano, conditioned for

the payment of three promissory notes, all

dated December 15, 1842, and made payable

to Delano, or order, one for $152325, pay

able in three months, one for $29l5,23, pay

able in seven and a half months, and one

for $2957,34, payable in ten and a half

months. Each of these notes was signed

by William Wallace, as agent for the cor

poration, and by William Wallace, John

M. Clark, Sheldon Edgerton, Ozias Clark,

Joshua D. Cobb and Jacob Edgerton, Jr.

The granting part of the mortgage deed

was in these words,—“that the Flower

Brook Manufacturing Company, by Will

iam Wallace, their agent, a corporation es

tablished,” &c., “for the consideration,”

&c., “do give, grant,” &c.; and the cove

nants wcre in the name of thecorporution.

The testimonium clause was in these words,

—“In witness whereof we have hereunto

set our hand and seal, this fifteenth day of

December, A. I). 1842.” The deed was signed

“ William Wallace, Agent for Flower Brook

i\ianufacturing (-o.,” and sealed. The cor

poration had no corporate seal. The cer

tificate of acknowledgment was in these

words,—“Personally appeared Will

iam Wal‘lace, agent of the Flower ‘279

Brook Manufacturing Company, sign

er and sealer of the above written instru

ment. and acknowledged the same to be

his free act and deed,” &c. Immediately

following this certificate was a sign".’.ure

in these words,—“I"lower Brook Manu

facturing Co., by William Wallace, their

agent,”--—which was witnessed by two

witnesses. This signature was appended

to the deed on the sixth day of April, 1843.
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by William Wallace, by the direction of

John M. Clark, who was then the acting

agent of thecorportion; and following this

signature was a certificate of acknowledg

ment. dated April 6, 1843, in these words,

—“Personally appeared William Wallace,

within named to be the agent of the within

named Flower Brook Manufacturing Co.,

and acknowledged the within written in

strument to be the free act and deed of the

said Flower Brook Manufacturing Co.”

There were two certificates of the town

clerk upon the deed, oneshowingit to have

been received for record and recorded De

cember 14. 1842; and the other showing it

to have been received for record and re

corded April 6, 1843. It appeared from the

records, that John M. Clark was elected

agent of the corporation April 8, 1843.

On the eighth day of February, 1843,John

M. Clark became the owner of all the cap

ital stock of the corporation; and on that

day he executed an agreement. in which.

after reciting, that the corporation owed

various debts, for which Jacob Edgerton,

Jr., Sheldon Edgerton, William Wallace,

Ozias Clark and Joshua D. Cobb were liable

as sureties, either collectively, or separate

ly. and that thoseindividuais and one Fitch

Clark had transferred to him all their

shares in the capital stock of the corpora

tion, he agreed, in consideration of said

transfer, with said Jacob, Sheldon,William,

Ozias and Joshua, that he would pay all

the debts of the corporation, for which

they, or either of them, or any two or more

of them, were sureties, or in any manner

liable. and would save them harmless from

all costs and damages therefrom. On the

sixth day of December, 1843, Delano called

upon John M. Clark forpayment of the third

note, for $295734, above mentioned; Clark

desired an extension of the time of pay

ment, and proposed to take up that note

and execute a new note for the amount,

with sureties; Delano was willing to re

-ceive a new note as collateral security, but

declined to surrenderthe formernote,

‘280 saying that “he should hold on upon

that and the mortgage for ultimate

payment; Clark thereupon procured and

delivered to Delano a new note,for $3175,00,

dated December- 6, 1843, payable October

29, 1844, at the Atlantic Bank, Boston,

signed by himself, and by Ozias Clark, Fitch

-Clark and Joshua D. Cobb; and Delano re

ceived this note, and thereupon executed

and delivered to John M. Clark a receipt,

acknowledging that he had received from

the corporation the note for $3175, as col

lateral security for, the note for $2957,34,

and agreeing, that if he should obtain the

note for $3175 discounted, so that heshould

receive the money thereon, he would delay

collection of the other note until November

1, 1844, but providing, that, if he should re

turn the note for $3175 to the makers, he

might enforce collection of the other note.

.On the fourteenth of November, 1844, John

M.Clark paid $1000 upon the notefor$3175;

and the residue of that note was paid by

two notes, one for $1000, and the other for

$l298,49, dated November 15, 1844, one pay

able in seven months and the other in one

year, both payable to Delano, or order,

and Ozias Clark, and the notefor $3175 was

surrendered by Delano. Judgment was ob

tained upon the note for $1000 at the Sep

tember Term, 1845, of Rutland county court,

and the amount, being $1028.75, was paid

by Fitch Clark to the attorney of Delano.

Fitch Clark at the time claiming, that he

should assert the right to be subrogated

to all the rights, which any of the parties

had against thecorporation upon the orig

inal note and mortgage. The note for

$1298,49 was put in suit November 19, 1845,

and an arrangement was made between

the attorney of Delano and Fitch Clark, in

pursuance of which Delano delivered to

Fitch Clark, January 19, 1846, the original

mortgage note for $295734, dated Decem

ber 15, 1842, the mortgage executed to se

cure the same, above described, and an as

signment of that mortgage to Fitch Clark,

executed by Delano in due form, and dated

December 11, 1845,—and Fitch Clark, Janu

ary 19, 1846. paid the amount due upon the

note for $1298.49, amounting, with the

costs, to $131089, McDanieis was pres

ent, when this payment was made; and

Fitch Clark, on the same day, assigned the

mortgage. in due form, to McDanieis, and

delivered to him the mortgage note for

$29-57,34. John M. Clark and Ozias Clark

became insolvent September 4. 1845, and

remained so.

‘Henry Coggiil and Charles J. C0g- ‘ail

gill, the orators in the cross bill, on

the twenty eighth of October, 1845, sued out

a writ in their favor against the corpora

tion, and caused the real estate, described

in the mortgage to Delano. to be attached

thereon; and at the April Term, 1846, they

recovered judgment against the corpora

tion, in said suit,for $4334,71 damages, and

took execution, which they caused to be

levied upon the same real estate, April 27,

1843, by metes and bounds, without regard

to the mortgage to Delano. There was

considerable testimony in reference to the

question, whether this was properly a

debt,for which the corporation was liable,

or whether it was really a debt against

John M. Clark. The master, to whom it

was referred to ascertain the sum due to

McDanieis upon the mortgage note for

$2957,34, above described, reported, that

there was due $2783,42. The court of chan

cery, September Term, 1848, decreed, that

the corporation pay to McDanieis the

amountreported by the master, with costs,

by a time specified, and that, in default

thereof, the corporation, and all persons

claiming under them, be foreclosed of all

equity of redemption in the premises ;—and

that the cross bill be dismissed, with costs.

From this decree an appeal was taken.

D. Roberts, Jr., for plaintiff.

Mortgagees of stock are not entitled to

notice of the meetings of the corporation.

Ang. & Am. on Corp. 98, 99. The meeting

of Dec. 14, 1842, was a legal, corporate

meeting. This is to bepresumed,certainly,

against the corporation. in the absence of

proof to the contrary. Ang. & Am. 269,270.

There is no evidence, that there was any

place, known as the counting room of the

corporation, or that the house of Wallace

might not have been accustomed to be

and signed by John M. Clark. Fitch Clark 1 used for that purpose, or that this was an
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unusual or improper place for such a meet- I len. Nathan Allen and Blakely, were not

ing. Aug. & Am. 458. The deed was duly ‘ present and had no notice of the meeting.

executed. The vote of Dec. 14 empowered The execution of the mortgage was defect

Wallace to execute it. The grant is in the

name of the corporation, by Wallace, their

agent, and so are all the covenants. The

corporation had no corporate seal, and so

used aprivate seal, described as being their

seal, aiiixed by them. The signature is

that of the corporation, and is described

as their hand. set by them. Wilks v. Back,

2 East 142. REDFIELD, J ., in Roberts

‘282 v.Buttonet al.,14 Vt. 204. ‘DAvis,J.,

in Isham v. Bennington Iron Co., 19

Vt. 259. Magill v. Hinsdale et al., 6 Conn.

464. The acknowledgment is sufiicient. It

shows, that Wallace appeared before the

magistrate and madethe acknowledgment,

as agent. But, without acknowledgment,

or record, the deed would be good against

the corporation, and all others, except bomz

fide purchasers, or creditors. Marshall v.

Fisk,6Mass. 24. Pond v. Wetherbce,4 Pick.

312. Rev. St. c. 60, § 6. The execution of

the deed of April 6, 1843, was also sufficient.

It is perfect in form. The vote of Decem

ber 14, 1842,may be construed. as ii Wallace

ive. The vote authorizing the conveyance

should be recited; otherwise it would not

appear of record, after the registration, that

the agent had authority to do what he at

tempted to do. Itislike the execution 01 a

power at common law. Rev. St. 315, §§ 24, %.

The name 0f the corporation is not signed

to the mortgage; if a deed be not signed

and sealed by the grantor, it is no execu

tion of the deed. Rev. St. 311, §4. Isham

v. Bennington Iron Co., 19 Vt. 251. The

deed is acknowledged by William Wallace,

and not by the corporation. The addition

to the name of Wallace is merely descrip

tive. Ang. & Ames 159. 13 Petersd. Abr.

510. Savings Bank v. Davis, 8 Conn. 191.

Spencer v. Field, 10 Wend. 87. Tait v. Brew

ster, 9 Johns. 334. The second attempt to

execute and acknowledge the deed gave it

no vitality; Wallace was not at that time,

April 6, 1843, the agent of the corporation;

when he was removed irom the agency,

and John M. Clark was appofnted, then

Clark was the agent designated by the vote.

had been designated by name, instead of . There could be no ratification of the mort

his characterasagent. His speciaiauthor-I

ity. then, would continue. until fully exe

cuted. unless previously revoked. This ex

ecution was directed by John M. Clark,

who was then the clerk and agent of the

corporation, and the owner ofall thestock.

The retention of the consideration by the

corporation, and the availing itself of the

gage. without some direct vote 0f the con

poration, sanctioning the act of the agent,

or distinctly recognizing the execution of

the mortgage. Essex Turn-p. Co. v. Col

lins, 8 Mass. 292. Wheclock v. Mouiton et

al., 15 Vt. 519. The assignee of Fitch Clark

can take no equities, by virtue of the assign

menttohim,exceptsuch as Fitch Clark had

credit acquired by giving the mortgage, 4 at the time; and he had none, as against

amount to a subsequent corporate ratifi

cation of the mortgage. Despatch Line &c.

v. Bellamy M. Co.,12 N. H. -Z05. Gordon v.

Preston, 1 Watts 385. Aug. & Am. 216. 1

Pick. 372. The orator,as assiguee of Fitch

Clark, is entitled to enforce the mortgage

against the corporation. Upon the mort

gage notes the corporation was principal,

and John M. Clark and the other signers

were mere sureties. Either one of them,

paying the debt, was entitled to the bene

fit of the mortgagesecurity against the cor

poration, without any formal assignment.

The contract of February 8,1843, did not

vary this relation of John M. Clark to the

corporation; that is a contract with his

co-sureties, to which the corporation was

a stranger. If, then, John M. Clark had

paid the mortgage notes, he would have

been entitled to have kept the mortgage

on foot for his own security; hence Fitch

Clark, having paid the balance of the last

note, whether we regard him as surety for

John M. Clark, or for the corporation, is

entitled to that security. The orators in

the cross bill are not bona fide creditors, as

against the mortgage, and can stand in no

better position than thecorporation.

‘283 ‘C. B. Harrington for defendants.

The meeting of December 14, 1842,

was not held in pursuance of such notice, as

the by laws required. The records do not

show, that any notice was given to the

stockholders. if, then, the meeting was not

legally organized, the vote authorizing the

agent to convey was a nullity. Rex v.

Theodorlck, 8 East 543. Warner v. Mower

et al., 11 Vt. 385.

the corporation. . The relation of principal

and surety does not subsist between the

corporation and Fitch Clark ;—he did not

sign the notes to Delano. Although John

l\l.Ciark was originally surety on the mort

gage notes, yet on the eighth of February,

1843, the relation of surety ceased, by his

own voluntary contract, and he became the

principal. He executed his own

‘note for the balance due upon the, ‘284I

mortgage notes: and Fitch Clark

signed that note. as surety, not forthecor

poration, but for John M.Clark. The ora

tors in the cross bill are Dona fide attaching

creditors, and are entitled to hold thees

tate against the mortgage.

The opinion of the court was delivered by

RsDFmLD, J. Itis first to be determined,

whether the mortgage deed, in tins case,

was so executed, as to convey the title of

the corporation. Every member of the

corporation is shown to have had the req

uisitenotice of the meeting, at which it was

voted to deed, unless the Aliens and Blake

ly, who had had a small number of shares

conveyed to them, by way of security for

signing notes for the company, and who

had not attended the meeting of company,

or not generally, are to be regarded as en

titled to notice. And we think, the pledgee

of stock is not, for the purpose of notice of

meetings, to be regarded as the owner of

the stock. This is no doubt thegeneralun

derstanding and expectation in such cases,

and has been decided so, wheneverthe ques

tion has arisen, as far aswe know. Angeli

Gordon v. Preston, 1 & Ames, 98, 99. Merchants’ Bank v. Cook,

Watts 385. Three stockholders, Elisha Al-I4 Pick. 405. See, also. Barker ex parte, ex.
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relatione Mer. Ins. Co., 6 Wend. 509. Ex on behalf of the corporation, which would

parte Willcocks, 7 Cow. 402.

There is no objection to the form of the

notice, or to the time. or other circum

stances attending the call of the meeting,

except the place. In regard to this, it must

be bornein mind, that every reasonable pre

sumption is to be made in favor of the reg

ularity of the proceedings of such a corpo

ration, as is done in regard to judicial and

other proceedings, coming up for revision

in courts of justice. It is always incumbent

upon the party, attempting to impugn

them,to adduce positiveproof. The requi

site notice.in the case of proceedings in the

probate court, where none appeared of rec

ord. was presumed, in Corliss v. Corliss. 8

Vt. 373; and perhaps the same rule should

apply to the proceedings of private corpora

tions. But clearly in regard to the place of

holding a meeting, which the statutes re

quired to be held at the counting room of

the corporation, and which appeared to

have been held at thedwelling house of the

general agent and clerk, without stating,

that it was at the counting room of the

corporation, it would, we think, in

‘285 the absence of all ‘proof, be more rea

sonable to presume, that that was

their counting room for the time being,

than to avoid the proceedings by a contrary

presumption, without proof. This, then,

makes out a sufficient vote of the corpora

tion.

As to the form of the deed, we think it is

sufficient. It purports to be the deed of the

company, by William Wallace their agent,

in the grant, and in the covenants. And

even the first execution, “William Wallace,

agent for the Flower Brook Manufacturing

Co.,” in connection with what goes before,

must be understood to be an execution in

the name of the company. This form is

considered sufficient in the leading case of

Wilks v. Back, 2 East 142, and in the Ver

mont cases, cited in argument. And I think

no well considered case has held the con

trary. But all the cases undoubtedly hold,

that a deed, executed under a power, is al

ways required to be executed in the name

of the principal. This is indispensable to

its validity.

In the case of Isham, Adm’r, v. Benning--

ton Iron Co.,19 Vt. 230, the manner of exe

cution,in this particular, was very different

from the present. In that case the name

of the company was not in any mannersub

scribed to the deed, except in the descrip

tion of the person of Hammond, but the

signature of Hammond was merely an offi

cial signature, the affix being as clearly a

mere descriptio personw, as it is possible to

conceive. And in that case there was no

pretence of any meeting or vote of the cor

poration whatever, but sole reliance was

made upon the eiiicacy of afiixing the seal

of the corporation merely,—which was sui

iicient in New York, where the deed was

made, but not suiiicientin this state, where

the land lay.

I should have very little doubt,ii it were

necessary to resort to the second execution

of this deed, for the purpose of sustaining

it, that the vote might, with propriety. be

not be revoked by the appointment of an

other agent for the general purposes of the

company. And especially should I esteem

it reasonable, to give this construction to

the power delegated to him, if it were nec

essary to uphold the deed, in favor of a

bona fide mortgagee, after he had at

tempted to execute the power and the sec

ond execution was a confirmation merely.

But we do not esteem this necessary.

‘As to the form of certifying the ac

knowledgment of adeed,executed by

an agent, I am not aware, that it is essen

tial, if it be intelligible, and clearly appear

to be intended to be the deed of or on be

half of the constituent. And taking the first

acknowledgment, as it stands subjoined

to the deed, we think no reasonable doubt

can be entertained, that Wallace did make

the acknowledgment, on the part and be

half of the corporation.

In regard to the necessity of the deed re

citing the vote of the corporation, we can

only say, that as the statute, in force at

the time of the execution of this deed, did

not require that formality, we should cer

tainly not be prepared to require it, as es

sentialtothevalidityof the deed. It is no

doubt true. that such is the general prac

tice, in regard to deeds executed under a

power; but we do not esteem it essential

to their validity, upon general principles.

And while these private corporations are

required to keep records of their proceed

ings, and are only authorized to convey

land, by the vote of the corporation,

through an agent appofnted for that pur

pose, a deed executed in the manner this

was, without reciting the vote of the cor

poration, will suiiiciently indicate, where

the power is to be looked for.

This, then, disposes of all the objections

to the deed, asto its original execution. and

validity, in favor of Delano. And whether

the plaintiff can claim to set it against the

company depends upon the source of his

title. If John M. Clark, upon paying the

mortgage, could claim to keep it on foot

against the company, so as to give him a

priority against subsequent attachingcred

itors, then could his surety, Fitch Clark,

and his assignee, the plaintiff.

As John M. Clark was originally a mere

surety for the corporation upon this mort

gage note. he could,no doubt,upon paying

the note, claim to be subrogated to the

rights of Delano. This has been repeatedly

held in this state,—Payne v. Hathaway,

3 Vt. 212,—and is a familiar doctrine of the

English chancery, derived from the civil in w.

The right of John M. Clark to keep this

mortgage on foot will, no doubt, depend,

then, essentially, upon the effect of the con

tract. by which he undertook to pay the

debts of the corporation, and this among

them. If this made the debt essentially his

own debt. as between himself and the cor

poration, so that he became principal and

they but sureties. then upon paying

it, either by him*self, or sureties, he '287

could not set it up, or keep it on foot,

against his sureties.

But we are not prepared to say, that the

‘286

so construed, as to confer upon William contract of theeighthofFebruary,-l848,can

Wallace a personal power, to he executed , or ought to be so construed, as to have
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such effect. It seems, in terms,and in fact,

to be nothing more than an arrangement

among the sureties, by which John M. Clark,

in consideration of the assignment of cer

tain stock from the other sureties. under

took to save them harmless from all their

liabilities on behalf of the corporation.

After this, upon payment of the note, he

clearly could not set it up against them. or

their property, had that been mortgaged

for the payment; nor could his surety, or

the assiguee of such surety. But as to the

corporation he was still but a surety. He

had received no consideration from them to

pay this debt, nor had be bound himself to

pay it for them. Ifhe had suffered the real

estate to go upon the mortgage to Delano.

the company could notcomplain ; and hav

ing paid it. he maynow keep it on foot, and

so may his surety, or the plaintiff, who

stands in his place. It is clear, then, that:

the plaintiff may recover against the cor

poration. And if against the corporation,

then equally against subsequent attaching

creditors, or subsequent purchasers. with

notice. This is the only advantage. which

a surety can ever realize by being subro

gated to the rights of the creditor, upon

payment of the debt of the principal. And !

we do not see, how the defendants Coggili

can claim to stand in any better light than

that of subsequent attaching creditors.

with the means of obtaining notice of all

the facts in the case.—which is equivalent to

notice. And that they might have believed ‘

Clark to be the real debtor will not justify

them in so treating him, unless that were

the fact. or unless he have done something,-

to induce such a belief. We arenotinclined -

to call in question their right to stand in

that light, for they have no pretence to

stand in any superior light, and that is not

sufiicient to give them priority over the

plaintiff.

The decree of the chancellor is affirmed,

with costs in this court, and remanded to -

tthe court of chancery to be carried into ef

ect.

‘288 *COUNTY OF- BEl\-NIN(i’1-O1\'.

FsmwA RY TERM, 1850.

PssssNT:

Hos, STEPHEN ROYCE,

Cams JonGE.

Hos. DANIEL KELLOGG.

Hos. HILAND HALL,

Hos LUKE P. POLAND,

AssIsTANT JUDGEB.

Auousrus BELKNAP v. SAMUI--.L L. Gon

FREY, Jn.

(Benningtml, Feb. Term, 1850.)

Payment of a debtJ after a suit has been com

menced and costs mcurred. will not preclude the

the plaintiff from afterwards recovering judg

ment for nominal damages and his costs, unless

the claim for costs have been released, or waived.

But where a creditor, who -esided in New York,

commenced an action upon book account against

his debtor in this state, and afterwards saw the

debtor is New York, and demanded of him pay

. stances attending

ment of the debt there, and threatened to com

mence a suit against him there, unless be com

plied, and denied, that the suit in this state was

commenced by his direction, or authority, and

thereupon the defendant paid the amount, which

the glaintiff claimed, and the plaintiff executed

and elivered to him a receipt in fullof accounts,

it was held, that these declarations of the plain

tiff were equivalent to an express waiver of his

claim for costs in the suit in this state.

‘Book account. Judgment to ac- ‘289

count was rendered, and an auditor

was appofnted, who reported, that after

this suit was commenced and entered in

court, the defendant being in New York,

where the plaintiff resided, the plaintiff

threatened to sue him upon the account

there, and denied, that he authorized, or di

rected. the bringing of a suit in this state;

and that thereupon the defendant paid to

the plaintiff fifty five dol‘ars, and received

from him a receiptln full of accounts ;—but

the auditor found, that this suit was au

thorized bytheplahtiff. Thecountycourt,

June 'l-erm, l849,—rL\LL, J ., presiding,—ac

cepted the report and rendered judgment

thereon in favor of the defendant, for the

costs incurred by him subsequent to the

payment. Exceptions by plaintiff.

———— for p’aintiff, insisted, that the

plaintiff was entitled tojudgment for nom

inal damages and hiscosts,—citingStevens

v. Briggs 14 Vt. 44; 1 Camp. 559; 3 lb. 331.

T. W. ark for defendant.

The opinion of the court was delivered by

PomND, J. The general doctrine, that,

-after a suit is brought upon a debt and

costs incurred, thedefendant cannot bar the

plaintiffs suit by paying the debt merely,

without also paying the costs, is well set

tied. And when such payment is made, the

plaintiff will generally be entitled, in such

case, if the costs are not paid, to take a

judgment for nominal damages and his

costs.

Whether, in a case, where. during the

pendency of a suit, the plaintiff accepts the

amount of his debt and gives a full release,

or discharge, of the same, he can afterwards

proceed and take a judgment for nominal

damages and costs, it is not necessary now

to decide. it is no doubt competent for a

party, who has commenced an action, to

receive the amount of his debt, and waive

his claim for costs; and in a case, where

costs were so waived, either in express

terms, or by fair inference from the circum

the transaction, the

plaintiffwould notbe permitted to proceed

with his suit for the recovery of costs, but

would be subjected to pay costs. if he per

sisted in farther prosecution of his

suit. In the present ‘case it appears “290

from the auditor’s report, that after

this suit was commenced in this state, the

plaintiff called upon the defendant in the

state of New York to pay the debt, and

threatened him with a suit there, unless he

paid the debt, and then disavowed, that

this suit was brought by his authority, or

direction. The defendant thereupon paid

the mnonnt of the debt to the plaintiff. and

took a discharge of the same: but it does

not appear, that he paid anycosts,or that

the plaintiff claimed any; neither does it
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appear. that the plaintiff in terms waived

the payment of costs.

If the plaintiff, with a knowledge that a

suit had been brought and costs incurred,

consented to accept the amount of his debt,

without making any claim for costs, it

would be a strongcircumstance, tending to

show he intended to relinquish his claim to

costs.—but perhaps not alone sufficient to

prevent the plaintiff from afterwards insist

ing upon costs. In the present case, how

ever. the plaintiff stands upon much less

favorable ground; he not only made no

claim to costs, but, on the contrary, denied

all connection with, or responsibility for,

the suit, which had been brought,—al

though the auditor has found, that such

statement was false, and that the suit was

brought by his direction. The defendant

had a right to rely upon his statement; and

when the plaintiff not only denied having

authorized this suit, but threatened to com

mence another for thesame debt, the defend

ant might well suppose, the plaintiff would

nevercall upon him to pay the costs of such

unauthorized suit, and that he would be

fully absolved from all claim of the plaintiff,

by paying the debt.

The assertion ofthe plaintiff to the defend

ant, at the time he paid the amount of the

plaintiff’s debt. was fully equivalent, in our

estimation, to an express waiver of any

right to call upon him to pay costs in the

suit; and having by such tatements in

duced the defendant to pay him the amount

he claimed as his debt, he ought not to be

permitted to afterwards turn round and

prosecute his suit merely for the recovery of

a bill of costs.

Judgment affirmed.

‘291 ‘EZRA Ensox v. TowN OF PAw]-E’P.

(Benn-lngion, Feb. Term, 1850.)

The plaintiff, who was a physician, contracted

with the overseers of the poor of the town of P.,

that he would render medical services to a pan

per, who was then chargeable to P., and that, if

the town of P. should, in a contemplated order

of removal, succeed in establishing the is el set

tlement of the pauper to be in the town 0 8., he

should receive from P. a reasonable compensa

tion for his services, but if P. failed to establish

the settlement of the pauper to be in S. he should

receive nothing for his services;-and it ap

peared, that 1’, did succeed, upon the order of

removal, in establishing the settlement to be in

S. Held, that the contract, so made between P.

and the plaintiff, was not invalid, as between

them, but that the plaintiff might recover from

P. the value of his services, notwithstanding it

had been adjudged, that, as between the towns

of P. and S., the contract was so far against the

Eolicy of the law, that no recovery could be had

y P. for expenses for the services so rendered.

The overseers of the poor have authority to bind

the town by such a contract,—since in no event

was the plamtif! to receive more than a reason

able compensation for his services.

Evidence, in such case, that the overseers of the

poor of P. agreed between themselves, before

making the contract with the laintiff, that the

only contract which they woul make with him

should be one different in its terms from those

above stated, is not admissible, for the purpose

of proving, that such different contract was

made.

The case of Pawlet v. Sandgste, 19 Vt. 621, consid

ered and explained.

Book account. Judgment to account

was rendered. and auditors were appofnted,

who reported the facts as follows. The

plaintiffs account was for services ren

dered hy him, as a physician, in attending

upon a pauper, who was chargeable to

Pawlet. One of the three overseers of the

poor of Pawlet employed the plaintiff to

make his first visit to the pauper; and at

that time a contract was made, between

the overseer and the plaintiff, that the

plaintiff should continue to attend upon

the pauper, and that, if Pawlet should, by

a contemplated order of removal, succeed

in establish,-ng the legal settlement of the

pauper to 3e in the town of Sandgate,

Pawlet would pay the plaintiff a reasona

blecompensation for his services; butthat,

if Pawlet should fall in establishing the

settlement of the pauper to be in Sandgate,

the plaintiff should receive nothing. The

plaintiffs services, charged in his account,

were rendered in pursuance of this con

tract. On the twenty fourth day of No

vember, 1841, an order was made, un

der the statute, that ‘the pauper re- ‘292

move to Sandgaie, and an appeal

was taken, and the legal settlement of the

pauper was adjudged by the supremecourt,

September Term, 844, to be in Sandgate.

The other overseers of the poor of Pawlet

assented to and ratified the contract so

made with the plaintiff. The pauper was

not removed until November 19,1844, but

was supported by Pawlet until that time.

The defendants insisted, before the nudi

tors, that the contract between the over

seers of the poor and the plaintiff was, that

the plaintiff should attend upon the pan

per, and hould receive from Pawlet what

ever Pawlet should recover of Sandgate for

such services,—but that, if Pawlet recov

ered nothing from Sandgate for the plain

tiff’s account, then the plaintiff should re

ceive nothing ;—and for the purpose of prov

ing this, the defendants offered to prove,

that the overseers of the poor of Pawlet,

previous to making any contract with the

plaintiff, agreed between themselves, that

such a contract, and none other, should be

made. To this evidence the plaintiff ob

jected, and it was excluded by the auditors.

The auditors reported, that there was due

to the plaintiff $127,74. Exceptions were

filed to the report; and the county court,

June Term, 1849,—HALL, J., presidlng,—

accepted the report, and rendered judgment

thereon for the plaintiff, for the amount

found due by the auditors. Exceptions by

defendants.

F. Potter for defendants.

The contract, under which the services

were performed by the plaintiff, was a

wagering contract, and therefore void. The

compensation of the plaintiff depended

upon an uncertain event, to wit, the place

of the pauper’s settlement. Collamer V.

Day, 2 Vt. 144. Danfortb v. Evans, 16 Vt. 538.

Howson v. Hancock, 8 T. R. 575. It was

against public policy, and a fraud upon

Sandgate, and therefore void. Holman v.

Johnson, Cowp. 341. Smith v. Bromley, 2

Doug. 695. Langton v. Hughes, 1 M. & S.

593. Dixon v. Olmsteud, 9 Vt. 310. Wood

ruff v. Hinman,ll Vt. 592. Pingry r.Wash

burn, 1 Aik. 264. This very contract has
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been declared to be vofd in Pawlet v. Sand-T

gate, 19 Vt. 621. The overseers of the poor,

of Pawlet had no authority to make this!

contract. Aldrich v. Londonderry, 5 Vt.l

4-48. The implied authority of an overseer|

of the pooris only to make acontract .

‘293 in ‘the ordinary and usual manner.

If he do more, he becomes personally

liable, and does not bind the principal.

Ives v. Wallingford. 8 Vt. 224. Ives v. Hu

let,12 Vt. 314. The auditors erred in reject

ing the evidence offered by the defendants.

D. Roberts, Jr., for plaintiff.

The plaintiff was in no event to receive

more than a reasonable compensation for

the services rendered by him, and the over

seers of the poor might well agree to pay

such amount. It was not, then, a gambling,

or immoral, contract. Considerations of

public policy, applicable to the case of

Pawlet v. Sandgate, 19 Vt. 621, have no ap

plication here. The evidence offered by the

defendants was too remote from the issue,

to be admissible.

The opinion of thecourt was delivered by

HALL, J. It is insisted, in hehalf of the

defendants, that the contract between the

plaintiff and the town was a wagering

contract, and for that reason should be

held illegal and void. Since the case of

Collamer v. Day, 2 Vt. 146, the doctrine has

been considered as settled in this state,

that all wagers are illegal, and that there

fore the winning party to a wager will in

no case be allowed to recover of the loser

for the money or property won. If in this

case the plaintiff is to be considered as

suing for the recovery of a wager, there

can be no doubt the defence should be held

sufficient.

it may, perhaps, be difiicult to give a

legal definition of a wager. In ordinary

acceptation, a wager is the placing of some

thing valuable, belonging in part to each

of two individuals, in such a position,that

it is to become the sole property of one,

upon the result of some unsettled question.

Each of the parties risks something. which

he may lose, and each may gain something,

beyond what he risks. If he merely haz

ard the loss of something, without any

expectation, in any event, of having more

in return than he ventures, it would not

seem to be a wager.

It does not appear to us, that the present

was what can be properly termed awager

ing contract. The plaintiff may be said to

have risked his compensation upon

“294 theeventofthepauperbeingfound ‘to

have a legal settlement in Sandgate.

But he was in no event to have more than

he ventured; the most he was to receive

was areasonablecompensation for his serv

ices. It is merely a case, where a party

performs a service, for which he is entitled |

to compensation, but which he agrees to

relinquish upon the happening of some fut

ure event. It properly belongs to the class

of “no cure no pay cases,” upon the expo

difimy of which we are not called upon to

express an opinion; but which we find no

ground for (lccin.|-ing to be illegal.

The case of Pswiet v. Sandgate, 19 Vt.|

621, is much relied upon by the counsel for|

the defeudnnts. That was an action by|

Pawlet to recover of Sandgate compensa

tion for the expenses of Pawlct in support

ing the paupor,in which Pawlet claimed to

recover forth-eservices of the present plain

tiff; but the court held the town of Sand

gate not liable for such services. The de

cision was not on theground, that thecou

tract between Edson, the present plaintiff,

and the town of Pawlet was illegal, as be

tween them; but beca use the court thought,

it would be against sound policy to allow

one town to recover compensation of an

other undersuch circumstances. Thecourt

did not undertake to decide, that Pawlet

might not be liable for those expenditures,

but only that they were to be considered,

as not having been made by Pawlet in

good faith towards Sandgate. We agree,

that sound policy requires, that one town

should not be allowed to charge such con

tingent expenditures to another; but that

is quite a different question from that now

under consideration,—whether the town,

which contracts for such expenditures,

shall be bound to pay for them.

The other objections, which the counsel

take to the decision of the county court.

we think are also untenable. The overseers

of the poor had authority to bind the town

of Pawlet to pay a reasonable compensa

tion for the support of the pauper; and as

that was the extent to which they under

took to bind the town, we do not perceive

any ground for saying they exceeded their

authority. The fact, that the overs-e(-rs

had agreed among themselves not to make

such a contract with the plaintiff, as the

auditors find they did afterwards umkc,

was properly excluded. It was but the

offer of a party to prove his own declara

tions in his own favor; which were clearly

inadmissible. The judgment of the county

court is affirmed.

‘SAMoEL BIsHOP v. Huou Buzcocx. ‘295

(Benn fnngton, Feb. Term, 1850.)

Where, for the purpose of ascertaining the divis

ion line between land of the plaintiff and land

of the defendant, it became necessary to ascer

tain the true south west corner of the town of

Readsboro, and the arties agreed, in writing,

that a certain line s ould be the boundary be

tween them, provided a corner, which they sup

posed to be the true south west corner of the

town, should not be moved “on proper and law

ful authority and manner, " and that, if the true

corner should ever be established to be in any

other place, the boundnry line between them

should be located in accordance therewith, it was

held, that the parties must have intended to re

fer to sucn a tribunal, for ascertaining the true

corner of the town, as the law had invested with

authority to decide the question.

And the parties having farther agreed, fhnt, if the

location of the corner of the town should ever be

changed, and the division line between them be

changed accordingly, the party, who should, in

pursuance of this contract, have occupied land,

which in fact was owned by the other par|y,

shoul-\ pay rent, aftera rate agreed upon for each

acre, for the land so occupied. it was held, that

this did not create between them the relation of

landlord and tenant. and that, upon the true lo

cation of the division line being ascertained, the

party owning land in the occupancy of the other,

under the agreement, might sustain ejectmont

against the occupant, without giving six months

notice to quit.
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But it was held that the agreement between them

was a sumcient license to the occu ant tocon

tinue in possession of the land, while the con

tract continued unrevoked, and that no action

could be sustained by the owner of the land

against him, without first giving reasonable no

tice of his intention to commence such suit.

The act of the laintifl.', in such case, in turning his

cattle upon t e land previous to the commence

ment of the suit,—he having subsequently erect

ed his portion of the division fence, as required

by the contract,—cannot be considered notice of

a revocation of the contract.

Judgment of the county court for the plaintiff,

upon a report of referees, reversed in this court,

and judgment rendered for the defendantt

Ejectment for land in Readsboro. The

action was referred, under a rule from the

county court, and the referee reported the

facts as follows. The plaintiff and defend

ant, being owners of the north half of Lot

No. 1 in Readsboro,—the defendant

‘296 owning onefourth from ‘thewesterly

side, and the plaintiff owning the resi

due, and the lot being bounded on the west

by the west line of the town,—agreed be

tween themselves, in writing, July 17, 1844,

that acertain line should be the permanent

boundary between their respective land.

“ provided that the corner, understood by

Erastus Hall, Otis Phillips and others to

have ever been and still to be the estab

lished south west corner of Readsboro, sh all

not be moved on proper and lawful au

thority and manner,either to the eastward

or westward of its present location;” but

that, if the south west corner of the town

should be established either eastward or

westward of what was then supposed to

be the corner, then the north half of said

Lot No. 1 should be divided between them -

by a competent surveyor, in the propor

tions respectively owned by them, and the

westerly one fourth should belong to the

defendant; and that, in such event, the de

fendant would pay to the plaintiff $1,50

per acre, as rent for the year ending July1,

1845, and 351,00 per acre for every ensuing

year, for all the improved land found to be

long to the plaintiff, and pay all taxes

thereon; and that after January 1, 1845, on

reasonable notice, a lawful fence should be

erected between their respective portions,

as divided at the time of the contract be

tween them. This agreement was signed

by the parties, but was not sealed, or ac

knowledged. The defendant was in pos

session of the land sued for, under this

agreement, at the commencement of this

suit ;—but it appeared, that the plaintiff

had claimed, since the execution of the

agreement, that the land in controversy

belonged to him, and had turned his cattle

upon it, but had subsequently erected his

share of the division fence upon the line

specified in the agreement. The plaintiff

insisted, before the referee, that the agree

ment exccuted July 17, 1844, was void, for

the reason that no person, or tribunal,was

therein designated to ascertain the true

south west corner of Rcadsboro ;—but the

referee decided, that the parties, by their

agreement, must be understood to have

referred to such a tribunal, as the law had

tSee Vanderburg et al. v. Clark, ante page 185.

invested with authority to decide the ques

tion,and that acourt of law was the prop

er tribunal. The defendant insisted. that

an action of ejectment could not be main

tained, unless six monthsnoticetoquit had

been given; but the referee decided. that no

notice to quit was necessary. The referee

found, that the ancient and established

south west corner of Readsboro was

twenty ‘rods west of the corner un

derstood by Erastus Hall and Otis

Phillips to be the south west corner of the

town, and decided, that the plaintiff was

entitled to recover the seisin and posses

sion of theland described in his declaration.

The county court, June Term, 1849,—HALL,

J., presiding,—ac-cepted the report, and

rendered judgment thereon for the plaintiff.

Exceptions by defendant.

J. L. Stark, Jr., for defendant.

The contract of July 17, 1844, was a suffi

cient legal instrument as a lease between

the parties for one year; and if the defend

ant remained in possession thereafter. he

held in accordance with the provisions of

that contract, and became a tenant from

year to year, requiring notice to quit, be-~

fore the action could be sustained. 2 Pick.

71, note. 1 lb. 332. 2 Aik. 240. Flower v.

Darby, 1 T. R. 159. Wood v. Salmon, 4

Wend. 327. Schuyler v. Leggett, 2 Cow.

660. The agreement forthepossessiou was

for an uncertain period, and until the hap

pening of the event mentioned in the con

tract; even if the contract is void as to du

ration, it creates a tenancy from year to

year. Kline v. Rickert, 8 Cow. 226. 5 T. R.

471. 8 T. R. 3. Chit. on Cont. 319. 323. It

was at least an agreement for a lease. such

as a court of equity would enforce; and

when possession has been taken under such

an agreement, notice to quit must be given,

before ejectmentcanbemaintained. Lewis

v. Beard, 13 East 210. 3 Taunt. 148. 2 T. R.

436. Campbell v. Bateman, 2 Aili. 177. The

parties evidently intended, by their con

tract, that the south west corner of Heads

boro should be “established,” so that the

towns,and all persons,should beconclmlr.-d

byit. They did not intend, that this should

be done by arbitration, or by suit between

themselves; for all controversy was set

tled between them by the contract.

T. W. Pnrk for plaintiff.

The agreement cannot operate to pass

the title to the land, because such was

not the intention of the parties, and the

instrument was not under seal. If the par

ties contemplated a decision of the ques

tion of title by a court of law, the

report ofthe referee is right. “It would “298

be absurd to hold, that a court of

law was the tribunal intended to deter

mine the true line, and yet that a restric

tion was imposed upon the parties against

resorting to such tribunal. No notice to

quit was necessary, as the relation of lami

lord and tenant did not exist. The agree

ment was never intended as a lease, and

had none of the requisites of a lease. The

defendant claimed to hold in his own right,

and not as lessee of the plaintiff. If the de

fendant had license to occupy, it could be

revoked at any time by the plaintiff. The

act of entering on the land operated as a

revocation. Wood v. Lea-ibitter, 13 M. &

‘297
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W. 837. The agreement was vofd, because

made under the belief, that there existed a

tribunal. other than a court of law, by

which the true corner of the town might

be ascertained.

The opinion of thecourt was delivered by

KI-ILLoGG, J . This was an action of eject

ment for a piece of land, being part of lot

number one in the town of Readsboro. The

case was referred, and the referee submit

ted a report detailing the facts found and

the decisions by him made upon the facts.

The county court having rendered judg

ment for the plaintiff upon the report, the

case comes here for revision upon excep

tions by the defendant. It appears, that

the defendant was the owner of the west

quarter of the north half of lot number

one. and the plaintiff the owner of the re

maining three quarters. The controversy

between the parties was in relation to the

division line between them. To ascertain

where that was,it became necessary to as

-certain the west line of the lot, which was

also the west line of Readsboro. The sou th

west corner of the town being ascertained,

there is no difiicultyin determining the cor

rect line between the parties. The referee

finds the south west corner of Beadsboro

to be twenty rods west of where it was sup

posed to be by Hall and Phillips, and con

sequently that the division line temporarily

established by the parties is too far east by

the so me number of rods, and that the

plaintiff is the owner of the land, for the re

-covery of which the suit is brought. These

facts cannot be controverted here, but

must be assumed to be correct.

it was insisted before the referee, and has

been urged here, that the written agree

ment of the parties is void, inasmuch

‘299 as it does not ‘designate any person,

or tribunal, to ascertain the south

westcornerof Readsboro; butwethink the

referee was correct in holding, that it was

not void, and that the parties must have

intended to refer to such a tribunal, as the

law had invested with authority to decide

the question. Such tribunal is a court of

competent jurisdiction. Indeed, we know

of no other having such authority, unless

it be a board created by the voluntary act

of the parties. It is also insisted, that the

plaintiff is not entitled to recover,inasmuch

as he did not givethedefeudant six months

notice to quit. This objection is based

upon the assumptfon. that the written

-agreement of the parties constituted the

relation of landlord and tenant, and conse

quently that the defendant was entitled to

the usual notice to quit. This objection,

however, in the judgment of the court, is

not well founded. It is not the ordinary

case of a lease of land. By the settled law

in relation to landlord and tenant,the ten

ant, by takingaiease. admits thetitle of his

landlord. But in this case both parties

-claimed title to the land in question, and

the agreement was made for the purpose of

defining, for the time being and until the

original south west corner of Readsboro

should be established, the respective posses

sions of the parties, and providing the

amount that should be paid by the defend

-ant, if any portion of the premises so occu

pied by him should ultimately be found tc

belong to the plaintiff.

The referee decided, that the defendant

was not entitled to the usual notice to

quit, and further, that he was not entitled

to any notice.

The agreement of the parties was clearly

sufficient authority to the defendant to

occupy the premises. It was, at least, a

license to him to occupy the land ; and while

it remained in force and unrevoked, he

could not. for such occupancy, be regarded

as trespasser. To hold him a trespasser

under such circumstances would be most

unreasonable and without precedent. The

defendant, being in possession of the prem

ises by the license and permission of the

plaintiff, was at leastentitled to reasonable

notice of the plaintiff-s intention to insti

tute a suit to settle the disputed line. We

therefore think, the referee was wrong in

holding that the defendant was not enti

tled to any notice to quit.

It has been urged, that the act of the

plaintiff in turning his cattle upon theland,

was a revocation of the license, and

that from that ‘time the defendant ‘300

should be held a trespasser. We do

not think, the facts in the case will justify

such an inference. For after the plaintiff

had turned his cattle upon the premises, he

still went on and erected his share of the

fence stipulated in the contract, thereby

showing that he regarded the agreemc--iIt

still in force. There is no evidence in the

case, showing a revocation of the license,

or any notice to the defendant, prior to

the commencement of the suit, of the plain

tiffs intention to institute a suit to ascer

tain and establish the original south west

corner of lteadsboro. In the absence of

such or someequivalent proof, we think the

plaintiff was not entitled to recover. Con

sequently the judgment of the court below

must be reversed, and judgment entered

upon the report for the defendant.

‘COUNTY OF VVINDHAM.

FsssmnY TERM, 1850.

Pssssrcr:

Hos. ISAAC F. REDFIELD,

Hos. DANIEL KELLOGG,

Hos. HILAND HALL.

Hos. LUKE P. POLAND,

AssIsTANT Junoss.

GATEs PERRY v. FnAsms SMrrn.

(Windham, Feb. Term, i850.)

By the law of this state, the obligation of the maker

of a romissory note for a sum certain, payable in

specific property at a da named. when payment

is not made at the day. is not a liability in dem

ages for the non-fulfilment of the contract, but a

mere duty to pay money.

And the amount due upon a now of this dose-mp

tion, after the day of payment has passed with

out delivery of the specified property, may be re

covered by the payee in an action for money had

and received.

‘Where controversy was had between the par- ‘$09

ties, upon trial, in reference to the quality

‘30 l
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of certain wool, and a witness was called, by the

defendant, to testify as to the quality of certain

wool which was shown to him by a third person,

in whose care the wool in question was, and it

appeared, that the only knowledge, which the

- witness had, that the wool seen by him, was

the wool in controversy, was founded upon the

declaration of such third person to him, that

such was the fact, and no other testimony, to

prove the identity, was offered, it was held, that

the witness was properly excluded by the coun

ty court.

A promissory note, payable in “half blooded meri

no wool," is not answered by the delivery of

wool, of which a portion is of a less degree

of fineness than half blooded merino, and an

equal portion is of a greater degree of fineness

than t e standard, so that the whole quantity,

taken together, would be of the average degree

of fineness required. All the wool delivered must

be at least of the degree of fineness required by

the contract.

Indebitatus assumpsit for money had and

received, money paid, and money lent. The

defendant pleaded the general issue,and also

pleaded in bar the delivery of certain wool

fortheplaintiff at Paine-s factoryin North

field,—which latter pleawas traversed, and

issue was jofned. The plaintiff, in his spec

ification, claimed to recover the interest,

from April 1, 1847, to April 1,1848, upon a

note for $500, hereinafter described. The

writ was dated June6,1848. Trial by jury,

April Term, 1849,—Ksm.ooo, J ., presiding.

On trial the plaintiff gave in evidence the

note described in his specification, which

was signed by the defendant, dated Novem

ber 18, 1839, and was in these words.—“For

value received of Gates Perry, I promise to

pay him, or his order,five hundred dollars,

to be paid in half blooded merino wool, in

good order, to be delivered at Paine’s Far.

tory in Northfield, Vermont. at two shil

lings and six pence per pound. and to be

paid by the first day of April, 1850, with in

terest annually, the interest to commence

the first day of April next.” There werein

dorsements upon thenote, showingthepay

ment of the interest to April 1, 1847. To the

admission of this evidencef-he defendant ob

jected, on theground that it did notsupport

the declaration, and that the plaintiff

should have declared specially upon the

contract; but the objection was overruled

by the court. The defendant then intro

duced testimony tending to prove, that on

the first day of April, 1848, he delivered,

‘303 at 1-’aine-s factory in ‘Northlield, to

one Smith, the clerk at the factory,

wool corresponding in quantity, quality

and condition with that described in the

note, and that it was weighed and put in

sacks by Smith, and the name of the plain

tiff marked upon the sacks, and thatit was

left at the factory for the plaintiff. Testi

mony was given upon both sides as to the

quality of the wool so delivered. Among

other testimony the defendant offered

James Currier as a witness. to prove, that

he had examined the wool, when exhibited

to him by Smith at the factory, and to

show its quality. To this witness the plain

tiff objected, on the ground that it was in

Immbent upon thrI defendant, by other evi

dence than the declarations of Smith to (Jur

ricr. to prove the identity of the wool so

exhibited to Currier with the wool delivered

by the defendant;—and thecourt sustained

After thejury had retired to consider 0! their

-verdict, they returned into court, and re

| quested instructions, whether, if they found,

that two or three ffeeces of the wool deliv

ered were coarser, and other ffeeces to an

equal amount finer, than halfblood merino,

it was to be deemed a compliance with the

contract; and the court instructed them,

-that the delivery of such wool would not

be in conformity with the contract. Ver

dict for paintiff. Exceptions by defendant.

W. (7. Bradley for defendant.

The defendant contends, that the action

was misconceived. Wilson v. George, 10

N. H. 445. Burnap v. Partridge, 3 Vt. l-l-l.

Lee \.-. Merrett, 8 Ad. 8: E., N. S., [55 E. C.

L.] 820. The testimony of James Currier

should have been received. and have been

considered by the jury. The charge should

not have been, that if the jury found two

or three fieeces coarser and an equal amount

finer than half blood merino, it would not

satisfy the contract; but it should have

been, that if they found, that the whole,

taken together, was equal to half blood

merino, it would satisfy it, and otherwise

not ;—for the contract is not respecting

ffeeces of wool, as such, but a certain

amount of half blood merino wool,in good

order: and the term “half blood” is not

here descriptive of race, but of quality in

all respects, when taken collectively; and

what amounts to this is not a question of

law. but of fact, for the jury.

‘C. J. Walker and G. W. Kellogg for ‘304

plaintiff.

Originally the use of the money counts

was much more restricted, than at pres

ent. Although under the count for money

lent it is laid down, that money must

actually be loaned to the defendant by

the plaintiff, yet it has been held, that a

due bill in these words,—“Due A. 13. $80

on demand,”—sustains the action; Hay

v. Hide, 1 D. Ch. 214. So, to sustain a

count for money paid, it is said money

must have been paid by the plaintiff; Chit.

on Cont. 591; yet where a surety has given

a note in satisfaction of the principal

debt, he may recover under this count;

Lapham v. Barnes, 2 Vt. 217; Pearson v.

Parker, 3 N. H. 366. So, where the surety

has paid the debt in land; Ainslie v. Wil

son, 7 Cow. 662; Randall v. Rich, 11 Mass.

498. To sustain a countformoney had and

received, it is said the defendant must have

received money, as cash,—not merely mon

ey’s worth; Chit. on Cont. 602; yet where

promissory notes havebeen received by the

defendant, this count has been sustained,

although they have not been converted in

to money; Willie v. Green, 2N. H. 333; Floyd

v. Day, 3 Mass.403; Clark v.Pinney,6 Cow.

297; so, where an attorney has received a

deed of land in satisfaction of his clieut’s

execution ; Beardsley v. Root, 11 Johns. 464 ;

Miller v. Miller, 7 Pick. 136. The principle

of these decisions is wellstated in Wheat v.

Norris, 13 N. H. 178. Where anything is re

ceived under such circumstances, that, as

between the parties, it is to be deemed as

money,the action may be maintained; Ib.;

Burnap v. Partridge, 3 Vt. 146. Thus an

account stated is evidence under a count for

money had and received; Filer v. Peebles,

{the objection and excluded the witness
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8 N. H. 230. Thus an action for money had

and received may he maintained for money

due upon a note, or bill; Chit. on Bills 580;

Hughesv. Wheeler,8Cow.77: and this even

between theindorsee and indorser; Tenney

v. Sanborn,5N. H. 557; StateBank v. Hurd.

12 Mass. 172; Ellsworth v. Brewer, 11 Pick’

320: Dimsdalev.Lanchester,4Esp.201; Wil

son v. George, 10 N. H. 446; and this upon

the legal presumption, that at each indorse

ment, a pecuniary consideration passes; 4

Esp. R. 201; 11 Pick. 319. Sometimes this

has been put upon the ground, that the note

furnishes evidence, that it is founded upon

a pecuniary consideration; Hughes v.

Wheeler. 8 Cow. 77; Saxton v. Johnson, 10

Johns. 420. The sounder reason ap

‘305 pears to be,because the note ‘shows,

that there is a sum of money duefrom

the maker, which may well be considered

money in his hands to the use of the payee,

or indorsee; Wilson v. George, 10 N. H.446;

Young v. Adams, 6 Mass. 189; Payson v.

Whitcomb, 15 Pick. 216; Pierce v.Crafts, 12

Johns. 93; Smith v. Van Loan, 16 Wend.

660. It is for this reason, that our courts

hold, that if a contract contain nothing

special, except as to the time and mode of

payment, and the time have expired, there

is no necessity of declaring specially; Wa

v. Wakefield, 7 Vt. 228; Stevens v. Talcott,

11 Vt. 29; Mattocks v. Lyman, 16 Vt. 118.

And accordingly it has been held,that notes

payable in specific articles may be treated,

so far as the declaration is concerned, as

promissory notes, although otherwise at

common law; Dewey v. Washburn, 12 Vt.

580; Wainwright v.Straw,15Vt.2l9; Deni

son v. Tyson,17 Vt. 549. In Brooksv. Huh

bard, 3 Conn. 58, it was held, that a note

for $250, payable in specific articles, was

the acknowledgment of a debt for that sum,

with an option in the promlssor to pay it

in a particular way; and he having failed

to take advantage of it,thepromise was to

be regarded as a naked agreement to pay

money. Sedgw. on Dam. 242. Pinney v.

Gleason, 5 Wend. 393. Chip. on Cont. 34.

Denison v. Tyson, 17 Vt. 549. And in the

following cases it has been held,thatanote

payable in specific articles may be given in

evidence under the money counts; Smith v.

Smith,2 Johns. 235; Saxton v. Johnson, 10

lb. 418; Wairad v. Petrie, 4 Wend. 575;

(Jrandal v. Bradley, 7 lb. 311; Young v.

Adams, 6 Mass. 189; Wainwright v.Straw,

15 Vt. 219. The fact, that the sum sued for

is the interest upon a larger sum, not then

due,cannot affect the principle of pleading;

Wilson v. George, 10 N. H. 446. The testi

monyas to the declarations madeby Smith

to Currier was clearly hearsay. 1 Greenl.

Ev. §§ 99,113, 123,124. The charge was cor

rect. Wool coarserthan half blood merino

could not answer upon a contract for half

blood merino.

The opinion of thecourt was delivered by

PoLAND, J. The general doctrine, that

money due upon a promissory note. wheth

er principal or interest, may be recovered

under a general declaration in asslmpsit for

money had and received.is too well settled

at the present day, to admit of any

‘#306 doubt, or to require ‘any discussion.

trine does not obtain in the case of notes

payable in specific articles, which are not

negotiable, and are not considered as tech

nical “promissory notes.” In England,

where these contracts for the payment of

specific articles are placed by the courts

upon the footing of mere special contracts,

and are not considered as partaking in

any sense of the nature of “promissory

notes,” this position might with great

propriety be maintained. There it has al

ways been held, that the declaration upon

such written instruments must be special;

and the plaintiff is held bound to set forth

the particular consideration, upon which

the same was executed, and, upon trial, to

prove the same, even though the instru

ment contain the words “for value re

ceived.”

In this country, and especially in this

state, notes of this character have received

an entirely different consideration. The

form of declaring upon them is the same as

upon negotiable notes for the payment of

money; and the words“for value received”

are treated as furnishing the same prlmu

fucie evidence of a sufficient consideration,

as in actions on negotiable notes. So,too,

when the payee of a note of this character

lndorses it in blank, the law implies a lin

hility of the same character, and to the

same extent, as upon a blank indorsement

of a negotiable note.

in short, by an uninterrupted series of de

cisions in this state, notes payable in spe

cific articles of property, after the time of

payment has elapsed, seem to stand in much

the same condition, as notes payable in

money,exceptin their lack of negotiabiliiny.

Afterthe time of payment mentioned in the

note has elapsed, or, to use thecommon and

uniform phrase of the community, after the

note has “run into money,”it is considered

purely as an obligation for the payment of

money alone, and a ffxed and determinate

sum; and in no sense is such a note consid

ered as merely evidence of aspecial contract

for the delivery of a certain quantity of spe

cific property, or the holder’s right and in

terest in it as a mere claim, or right, to re

cover damages of the maker for not having

delivered it, agreeably to the contract. Be

fore such a note falls due by its terms, the

makcrisconsidered as having an option to

pay it in the particular currency, or prop

erty, mentioned; after it becomes due, this

option is gone, and it has become an abso

lute engagement for the payment of money.

The maker of such a note, which has

become due by its ‘own terms, has ‘till7

the same right to make a tender of

the amount, either before or after suit

brought, or to bring money into court upon

it, asin thecasc of a note originally payable

in money. The following are some of the

cases, in which the law in relation to this

class of notes has been settled in this state.

Meed v. Ellis, Brayt. 203. Brooks v. Page,

1 D. Ch. 340. Dewey v. Washburn, 12 Vt.

580. Aldis et al. v. Johnson. 1 Vt. 136. Way

v. Wakefield. 7 Vt. 228. Wainwright v.

Straw et al., 15 Vt. 219. Denison v. Tyson

17 Vt. 549.

The defendant in this case,in order to es

tablish the positiou,that anote payable in

The defendant insists, that this doc- specific articles cannot be recovered under
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the general money counts, relies mainly up

on the case of Wilson v. George, 10 N. H. 445.

The action in that case was assumpsit for

money had and received. The plaintiffI

sought to recover the amount of a note,

signed by the defendant, for eleven dollars

and twenty two cents, payable in wheel

wright-s work, on demand. The plaintiff

proved a demand of the work, and that the

defendant had neglected to deliver it. The

court decided, that the action could not be

sustained; and the case is a full authority

for the defendant in this case. The opinion

of the court was delivered by Ch. J. PARKER,

and is a lengthy and learned argument up

on the questioninvolved. The whole argu

ment is based upon what is assumed to be

the doctrine in that state, in relation to

notes payable in specific articles,that, after

the time of payment has elapsed, the obli

gation of the maker is not a mere duty to

pay money, but a liability in damages for

the non-fulfilment of his contract. Admit

ting this to be the correct view of the rights

and liabilities of the parties to such a note,

we should find no difficulty in arriving at

the same conclusion with Ch. J. PARKER;

1or no principle is better settled, than that

damages for the breach of a special con

tract cannot ordinarily be recovered under

thegeneral money counts. But. as already

stated, an entirely dill-rent doctrine has

obtained in this state in reference to this

the quality of a quantity of wool, shown

to him by one Elijah Smith. It was neces

sary for the defendant, in order to make this

evidence available, to show, also, that the

wool shown the witness by Smith was the

very wool, which the defendant had ten

dered upon the note, and about which the

parties were in litigation. This fact, it

seems, the witness did not know, and the

defendant had no other proof to establish

it, except the declaration of Smith to the

witness. ’I"mis, of course, was mere hear

say, and could not be received as evidence;

and as the defendant furnished no other

pr mi of the identity, we think the evidence

was properly excluded.

The defendant’s objection to the instruc

tions of the court to the jury, in answer to

their inquiry. seems to us to he founded in

a misconception ofits purpose and meaning.

Itis assumed, that thejury were instructed,

that, in order to enable the defendant to

pay his note, according to its terms, he

must have delivered ffeeces of wool

‘of precisely and exactly the same ‘309

quality and fiueness,—whlch, it is ar

gued, would beimpossible for him to do, and

that all that the defendant was bound to

do, was to furnishwool,which should fair

ly and reasonably answer the description

and quality called for by the note, viz.,

“half blooded merino wool.”

If the instructions to the jury had been

class of notes, and has been too long and | such, as are assumed, and the duty of the

too well settled, to be now departed from. defendant narrowed to such a strict limit,

In some of the cases. whereit has been de- we should by no means he prepared to sus

cided, that money due upon a promissory

note may be recovered under a count for

money had and received, the reason given

is, that the notefurnishes evidence. that it

is founded upon a pecuniary consider

‘308 ation; in others ‘the reason given is

that the note shows, that there is a

-sum of money due from the maker, which

may be treated as money in his hands, to

the use of the payee. In either view we are

unable to see. why the note in the present

case would not support the declaration.

The note itself furnished the same evidence

of consideration. as is furnished by a nego

tiable note; and after the maker had neg

lected to pay the wool, according to its

terms,it became an absolute obligation for

the payment of a certain sum of money.

In the state of New York, where the dis

ti nction between negotiable notes and those

for the payment of specific articles is still

kept up to a far greater extent than in this

state, repeated decisions have been made,

allowing notes payable in specific articles

to be recovered under the general counts.

-Smith v. Smith, 2 Johns. 235. Saxton v.

-Johnson, 10 lb. 418. Crandal v. Bradley, 7

Wend. 311. In the state of Massachusetts,

also,inthecaseofYoung v. Adams, 6 Mass.

182, it was decided, that assumpsit for mon

-ey had and received might be maintained

upon a_ note payable in foreign bills. That

such a note is not negotiable, and stands

upon the same ground as a note for an

other specific property, see Jones v. Fale

4 Mass. 245; Collins v. Lincoin, 11 Vt. 268.

In relation to theexcluslon oftheevidence

of the witness Currier, who was offered by

the defendant, it appears by the exception

-that the witness was called to testify as to

Y

s’

5’

tain them; but on a careful inspection of the

exceptions in this respect, we do not find

such a rule to have been given to the jury.

Their inquiry was based upon the supposi

tion, that a portion of the wool tendered

did not fairly and reasonably answer the

quality and fineness required by the note,

and an equal amount of the wool was of a

finer and better quality, than the note re

quired. 'l-hejury inquired, whether, in case

they found such to be the state of facts. they

could average the quality of the wool, and

the court told them, they should not, and

that all the wool must be of the quality,

which the defendant had contracted to pay.

We think the soundness of the answer given

to the jury, to their inquiry, cannot be at

all doubted, and that to hold otherwise, and

say,that the defendant might discharge his

contract in part by a species of property.

which the plaintiff had not contracted to

receive," the defendant were willing to pay

the residue in property which was better

than he contracted to pay, would be triffing

with terms andstipulations, which thepar

ties themselves have chosen to make. The

judgment of the county court is affirmed.

Jusrus H. DIX AND PssscoTT LATHRHP v.

SonooL D1s-rnu.lT No. 2 IN WILinNoToN.

(Windham, Feb. Term, 1850.)

The plaintiffs proposed to sell to the defendants,

who were a school district, certain land, upon

which a school house was to be erected. with the

restriction, that the front of the school house,

when erected, should be upon a line with the

front of a certain meeting house, and that no

building should be erected upon the land, in front

of the school house and meeting house. ’1’hi= prop

ositiou was made in school meeting, and the dis
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trict thereupon voted to instruct their pruden

tial committee to purchase the land. The

.810 purchase was made nc*corilingl.v: and in

the deed, executed by the plainuiis to the

defendants, the restriction was ex pressed to be,

that no erections should be made upon said land

between the school house and the highway. In

the declaration in an action of dssimtps-it, brought

by the plaintiffs to recover the price, which the

defendants agreed to pay for the land, this re

striction was expressed in the words used in the

deed. Hold, that there was no variance between

the contract declared upon and that proved.

At the time the proposal for the sale was made to

the district, the land had been unenciosed for

some years, and open for the public, and one re

striction, imposed by the plaintiffs in their pro

posnl, was. that the land should be kept open. In

the deed it was expressed, that the land should

remain as a public common. And in the decla

ration the restriction was expressed as in the

deed. Held, that this difference constituted no

objection to the laintiffs’ recovery,—that the

deed only im s upon the district the obliga

tion to keep t e land open, as it then was.

Bald, also, that the plaintiffs. in such suit, were

properly allowed by the county court to prove

the terms, upon which they so offered to sell the

land to the district.

And where it appeared, in such case, that the se

lectmen of the town, in pursuance of a vote of

the district, had located the school house upon

the land in question, and that the district voted ‘

-

“to instruct the prudential committee to pur

chase the land designated by the selcctmen for

the location of a school house,—at the price of

8100, " and that the prudential committee had

purchased the land at the specified price. but in

the deed, which was accepted by the prudential

committee, certain restrictions were ex ressed,

viz., that the district should hold the lan forthe

purpose of erecting a school house thereon, and

that the school house should be so located,

that the front should be upon a line with the

front of a meeting house standing near, and that

no erections should be placed u on the land, be

tween the school house and the ighway, but the

land should remain as a public common, it wasI

held, that these restrictions did not defeat or im- |

air tne object of the purchase, and that the(pru

enuai committee had power to accept a eedl

containing such restrictions, and that the plain- ,

titfs might recover from the district the price of

the land, under a general count for land sold.

And such deed being executed with covenants of

warranty, it was held no defence to such action,

that there was a defect in the plaintifl-s’ title to

the land.

Where a district does not own land, on which to

erect a school house, and one article in the warn

ing of a meeting is, "To see what measures the

district will tuke in relation to building a school I

house. " it is competent for the district, at such I

meeting, to vote to purchase land for that pur- I

pose.

‘$11 ‘Assumpsit. Theplaintiffs declared,

in the first count in their declaration,

that. on the second day of December, 1846,

in consideration that the plaintiffs would

sell and convey to the defendants a certain

piece of land, describing it, whercon to

erect it school house, and whercon the se

leci men had located such school house, sub

ject to certain restrictions, to wit, that the

district should hold the land for the pur

pose of erecting a school house thereon,

thntsnid school houseshould besolocated,

that the west end thereof should be as far

west as the front end of theCongregational

meeting house, that no erections should be

made thereon between said school house

and the highway, and that the land should

remain as a public common. the defendants

promised to pay the plaintiffs one hundred

dollars therefor on demand: and the plain

tiffs averred, that they did sell and convey

the land to the defendants, by a good and

sufficient deed with such restrictions as

above mentioned. There was also a gen

eral count in Imlebitatus assumpsit for

land sold and conveyed. Plea, the general

issue, and trial by the court, September

Term, 1848,—Kr:LLooo, J., presiding. It

was conceded upon trial, that the defend

ants were a school district, duly organized,

and were a legal corporation at the time

the contract, described in the declaration,

was made, and for a long time previous

had been and still continued to be. The

district was duly notified, by warning

dated October 28,1846, to meet on the fourth

of November, 1846, to act upon the follow

ing matters, among others ;—1. To choose

officers for the year ensuing: 3. To seeif

the district will reconsider all votes hereto

fore paused in relation to building a school

house: 4. To see what measures the dis

trict will take in relation to building a

school house. The district met, November

4,1846. and chose, among other officers, Hor

ace Hastings prudential committee, and

adjourned the meeting to November 5,1846,

—at which time they met and adjourned to

November 10. 1846. On the tenth of No

vember the district met and passed the fol

lowing votes ;—To reconsider all votes

heretofore taken in relation to building a

school house ;—To build a school house

upon the plan adopted on the eighteenth

and twenty sixth of March last ;—That the

prudential committcc be requested to call

on the selcctmen to locate a school house.

The mectmg was then adjourned to No

vember 17, 1846. Between the tenth and

seventeenth of November the select

*men. pursuant to the application of ‘$12

the district, located the school house

upon land belonging to the plaintiffs and

one Stanley,—being the same land de

scribed in the declaration. On the seven

teenth of November the district met, and

voted “ to instruct the prudential commit

tee to purchase the land designated by the

selectmen for the location of the school

house, at the price of $100.” The plaintiffs

offered to prove the proposal made by

them to the district, at the meeting of the

seventeenth of November, and previous to

the vote last mentioned, as to the terms

and conditions, upon which they would

convey the land to the district. This was

objected to by the defendants. but admit

ted by the court. It was then proved. that

Lathrop, one of the plaintiffs, at that meet

ing, and before the vote to purchase was

passed, proposed to the district, that they

should havethe land for $100, subject, how

ever, to these conditions.—that the school

house should be placed so far back upon

the land, that the front should be upon a

line with the front of the Congregational

meeting house,—thatno buildingshould be

erected upon the land in front of the school

house and Congrega.tional meeting house,

—and that the land should be kept open ;—

and it appeared that the same proposition

was made to the district utaprevious meet

ing, and before they voted to have the se

1I12
22 vr.



lVindhMn Co.) DIX ti. SCHOOL DISTRICT NO. 2 IN WILMINGTON. 312

lectmen make the location. It also ap

peared, that the prudential committee, in

pursuance of the vote of the seventeenth of

November. contracted with the plaintiffs

for the purchase of the land, agreeably to

the instructions of the district, at the price

of $100, and, on the second of December,

1846, received from the plaintiffs a deed of

the premises, with covenants of warranty.

and accepted the same. By the terms of

this deed, the conveyance was made sub--

jcct to these restrictions,—“that said dis

trict are to hold said land for the purpose

of erecting aschool house thereon, and that

said school house is to be so located, as

that the west end thereof shall be as far

west as the front end of said meeting house,

and that no erections are to be upon said

land, between said school house and the

highway, but said land is to remain as a

public common.” The price of the land

was not paid. It also appeared, that the

selectmen, in June, 1846, had located the

school house on other land, and that, after

the district had purchased the land in

question of the plaintiffs, the district again

caused a location to he made by the select

men upon such other land, and sub

‘31:} sequently ‘erected their school house

there. It appeared, that the land

purchased of the plaintiffs had previously

laid open for six or seven years. The plain

tiffs also gave in evidence a deed of the

premises in question from Stanley to them

selves, dated December 5, 1846.

The defendants gave in eyidence the

warning and record of a meeting of the

district, held December 7, 1846, at which

they voted to reconsider the vote to pur

chase the land in question,—to irstruct the

prudential committee not to pay for said

land,—and to reconsider the vote to build

upon that land ;—aiso, the warning and

record of ameeting of the district, held Feb

ruary 4, 1848, at which they voted to pur

chase other land, and to request the select

men to locate the school house upon it ;—

also the warning and record of a meeting

of the district, held March 12,1846, at which

they voted to build the school house the en

suing season, and to sell the real estate

then belonging to the district, and to choose

a committee to propose aplan for a school

house ;—also the record of a meeting held

March 18, 1846, at which the district voted

to accept the plan submitted to them by

their committee ;—and also the record of a

meeting held March 26. 1846, at which the

district voted to amend, in some respects,

the plan previously adopted by them for-

their school house. The defendants also

gave in evidence a deed of the premises in

question from Parker Hastings and Law

son Smith, “as agents for the Congrega

tional Church and Society in Wilmington,”

to the plaintiffs and Stanley, dated March

2, 1841, and purporting to convey the

premises in question: but this deed was

signed by Hastings and Smith in theirown

names, and purported to be sealed with

their seals, and was acknowledged by them.

The records of the town showed no title in

the plaintiffs and Stanley to the land in

question,except by virtue of this deed from

Hastings and Smith; but it appeared, that

the plaintiffs claimed to own the land.

IUpon these facts the county court ren

Kdered judgment for the plaintiffs. Excep

itions by defendants.

i O. L. Shatter for defendants.

W. C. Bradley and A. Keyes for plaintiffs.

‘The opinion of the court was de- ‘314

livered by

KELLoGG, J. The bill of exceptions con

tains a statement of the facts, upon which

judgment was rendered in the court below ;

and to that judgment several objections

have been urged in this court, which are

now to be considered.

1. It is said, that the plaintiffs are not

entitled to recover, by reason of a variance

between the contract proved and the one

set forth in the declaration.

If a variance, of a substantial character.

is found to exist between the contract

- proved and the one declared upon, it must

be conceded, it would be fatal to a recov

ery upon the special count. But we are

not able to discover any variance of that

character. The declaration sets forth a

contract to convey the land, subject to the

following reservations and restrictions,

that the district should hold the land for

the purpose of erecting a school house

thereon,—that the school house should be

so located, that the west end should be as

far west as the front end of the meeting

house,—that no erections should be made

upon the land between the schoolhouse

and the highway,—and that the land

should remain a public common.

The case finds, that the plaintiff Lathrop

proposed to the district, at their meeting

on the seventeenth of November, and be

fore the vote was passed, authorizing the

prudential committee to buy the land, to

sell it. subject to the following restrictions,

—that theschool house should be placed so

far back upon the land,that the front part

of it should be upon a line with the Con

gregational meeting house,—that no build

ing should be erected upon theland in front

of the school house and the Congregational

meeting house,—and that the land should

be kept open. The vote of the district, au

thorizing the purchase, was passed imme

diately upon receiving the plaintiffs prop

osition. It is therefore a reasonable and

natural inference, that the district author

ized the purchase upon the terms proposed

’ by the plaintiffs.

The only difference between the restric

tions proved and those alleged in the dec

laration is, that in the former the district

are restrained from making erections in

front of the school house and meeting

house, while in the declaration and in the

deed the restriction is limited to the school

house. We think, it is no ground of com

plaint by the district, that the land

was obtained by their agent 'upon ‘315

terms more favorable to the district,

lthan they had authorized. The restric

; tions imposed upon them must be confined

| to those expressed in the deed; and these

are found to correspond with those set forth

in the declaration.

Again, it has been urged, that there is a

variance between the proof and the decla

ration, as to the location of the school

house; but we are unable to perceive it.
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The terms used in specifying the restrlc- agent procured a. deed with the usual cov

tions, it is true, are not precisely the same enants of warranty, which he accepted;

in hoth.but they express the same idca.|and by that acceptance the district is

and impose the same obligation.

the restriction requires the school house to

be placed so far back, that the west end

shall not be farther west than the line of

the meeting house. Again, it is objected,

that while by the contract the land is only

required to be kept open, yet by the deed

the land is to remain as a public common.

The proof shows, that. at the time of the

purchase, the land was, and had been for

some years, unenclosed and open to the

public: and the deed, we think, only im

poses upon the district the obligation to

keep the land open, as it then was. It con

templates nothing more.

2. It is insisted, that the court erred in

admitting the evidence showing the terms,

upon which the plaintiffs offered to sell the

land to the defendants. This evidence was

proper, to show the circumstances, under

which the vote of the district was passed,

authorizing a purchase of the land, and

the terms and conditions, which the plain

tiffs would require upon a sale of it. It

was intimately connected with the vote of

the seventeenth of November, and it may

well be supposed, that this induced the

vote, and that the vote was passed with

reference to those proposals. We think

the evidence was properly admitted.

But even ifit were admitted. that thereis

such a variance, as is contended by the de

fendant, and if theevidence of the proposals

made by Lathrop to the district were laid

out of the case, still we areinclined to think,

the plaintiffs might well recover, upon the

general count. The object of the district

was, to purchase land whereon to erect a

school house; and although the vote of the

district, authorizingthe purchase, was gen- -

eral in its terms, yet we think the pruden

tial committee,to whom the general power

was delegated, might well purchase upon

the terms he did, inasmuch as the restric

tions in the deed in no manner defeat

‘316 or impair the object ‘of the purchase.

The district did,indeed,limit the pru

dential committee as to theparticularland

to purchase, and the price to be paid for it.

Beyond this they did not undertake to re

strict the committee: for we think the lan

guage of the vote does not necessarily im

port, that the purchase should be made

free of all restrictions. Doubtless the pur

chase should be such as not to defeat the

object of the grant, or prejudice the district

in the enjoyment of it. Those objects were

fully attained, and inamannersatisfactory

to the agent of the district.

. It is objected, that thedeed oftheplain

tiffs does not convey to the district any in

terest in the premises, inasmuch as the

plaintiffs derived their supposed title from

the Congregational Society, through Hast

ings and Smith, describing themselves as

agents of the society. It is deemed a suffi

cient answer to this objection, that the deed

was satisfactory to the agent of the dis

trict, and was by him accepted. The dis

trict are presumed to have known the title

of the plaintiffs; for it appeared of record.

The district must have contemplated the

purchase to be madeof the plaintiffs. The

l

|

In both, - bound. If the title is defective, the district

have their remedy upon the covenants in

the deed.

4. It is urged, that there was no legal no

tice to the inhabitants of the district, that

the subject of thepurchase of land, on which

to erect the school house, was to be acted

upon at the meeting. and consequently

that the vote was invalid.

The statute requires, that the time, place

and object of the meeting shall be stated

in the notice. The warning contained an

article in these words,—“ To see what meas

ures the district will take in relation to

building a school house.” This was suffi

cient notice to the inhabitants, to justify

the meeting in acting upon all matters, and

adopting all measures, which should be

deemed necessary and proper for the erec

tion of a school house. If the district had

no land, on which to erect the house, it

would be as necessary to procure it, as it

would be to provide materials for the build

ing; for the house could not be built with

out land, on which to erect it. The evi

dence in thecase shows, that the subject of

building a school house and fixing its loca

tion had been the occasion of frequent meet

ings of the district, during the season

of 1846. In March of ‘that year the ‘317

district directed the sale of their real

estate; and it does not appear, that they

had any land at the time of the purchase

of the plaintiffs. In June of the same year

they procured a location to be made by

the selectmen, which was subsequently

changed. This clearly shows, that the dis

trict had land to purchase, as well as a

house to build; and of this the district

seem to have been fully aware. We think,

the notice was amply sufficient to apprise

the inhabitants of the district, that at the

meeting all necessary measures were to be

taken for the building of a school house,

and as necessarily incident to that was the

purchase of land on which to erect it.

This disposes of all the objections raised,

and we discover nothing to justify us in

disturbing thejudgment of thecourt below.

Consequently the judgment of the county

court is affirmed.

TowN oF WnrrmGHAM v. ALFRED BowEN

AND OrREns.

(Windham, Feb. Term, 1850.)

A ent road is a highway, within the meaning of

tie Revised Statues.

Upon a petition to the county court for the laying

out of a highway, that court have power to lay

out and establish a pent road.

Petition for a writ of certiorari. Bowen

and others, the petitionees, had preferred

their petition to the county court, that

that court would cause to be surveyed and

laid out a public highway in the town of

Whitingham. Commissioners were ap

pofnted, who reported, that a pent road

should be laid out. And the county court,

April Term. 1849. accepted the report, and

ordered a pa-nt road to be established and

constructed. And the town now insisted,

that, under a petition to lay out a high
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way, the county court had no authority to

lay out a pent road.

The opinion of the court was delivered by

BsDFmLD, J . The only question in this

case. is whether a pent road is to be con

strued to be a highway, within the mean

ing of the Revised Statutes. By the Rev.

St., chap. 20, sec. 3, it is provided,

‘318 ‘that “the selectmen may also lay

out cross roads, or lanes, as pent

roads.” Section five provides, that “all

cross roads, or lanes, shall be deemed high

ways.” This evidently shows, that, in

terms, the legislature have made pent roads

highways; and we think such was their

intention. This statute was revised ion

after the decision of Warren v. Bunnell, 1

Vt. 600, and that case had virtually made

such roads highways, under the former

statute; and unless the legislature had in

tended, that they should so continue, they

would not have in such express terms so

declared them. Thestatute now, in regard

to certifying the opening of roads by the

selectmen, only extends to highways; and

the case of Warren v. Bunnell expressly ex

tends that provision to pent roads, and,

by consequence, gives the party, through

whose land such highway is laid, the right

to claim damages of the town. Thosehigh

ways, which are permitted to be pent, are

as much public high ways. as any others.

free to all persons, who may have occasion

to pass along them. The twenty ninth

section in terms gives an appeal to the

county court. in all cases where the select

men refuse tolnyout “ ahighway.”that is,

any highway, open or pent, which it is

competent for them to lay out. This is

perhaps the reason of the case. If one is

fairly entitled to a pent road, and the se

lectmen refuse to lay it out, and he has no

appeal, on that application, he certainly

should have an open road.

We denied this writ in a similar case in

Addison County, in 1849; but this pofnt

was not urged.

The motion is denied, with costs.

DAvm CRAsnLsa v. Jonx SAwTELL AND

JsMss .Towsu. (In Chancery.)

(Wfndlmm, Feb. Term, 1850.)

When an execution is levied upon land, the title

will become absolute in the creditor, unless the

debtor, or his legal representative, tender and

pay to the clerk, or -ustice, who issued the exe

cution, the amount ue upon the execution, with

the costs of levy, within the six months allowed

b the statute for redemption. It is not sulfi

ciX>.nt, that the money is tendr/red to the creditor

personally, and not accepted by him.

‘31!) ‘Appeal from the court of chancery.

8550. against the defendant Tower, dated

April 29. 1837, which was secured by mort

gage upon certain land, which Tower

owned in fee. subject to a life estate in a third

person; but before the mortgage was re

corded, the defendant Sawtell attached the

land. upon two writs, as the property of

Tower. The mortgage was assigned by

Campbell to the orator, August 29, 1841.

Sawtell recovered judgment in his suit

against Tower, April Term, 1841, and took

Edward R. Campbell held a note, for-

Iout execution. On the sixth day of May,

1841, Sawtell levied one of his executions

upon nine undivided twelfth parts of the

land, subject to the above mentioned incum

brance of the life estate, appraised at

$5l6,25; and on the eleventh day of May.

1841, for the purpose, as the orator alleged

in his bill. of preventing Campbell, or the

orator, from redeeming the land, so levied

upon,he caused his remaining execution to

be levied upon ten undivided twenty fifth

parts of the same nine undivided twelfth

parts of the land,appraised at $256,l4. On

the fifth day of November, 1841, the orator

tendered to Sawtell, personally, the full

amount due upon the first execution. which

was levied upon the land. with the costs of

the levy; but Sswtell refused to receive the

money. The orator prayed, that the de

fendants be decreed to pay to him the

amount due upon the mortgage note. or. in

default thereof, be foreclosed of all equity of

redemption in the premises. The court of

chancery dismissed the bill; from which de

cree the orator appealed.

A. Keyes and C. 1. Walker for orator.

W. 0. Bradley and L. Adams for defend

ants.

The opinion of the court was delivered by

RsDFui:LD, J. By the bill in this case the

plaintiff, for those whom he represents,

seeks to be restored to the title of land, up

on which a creditor has twice levied execu

- tions, in succession. to the full extent of the

fee simple, the second levy being intended

doubtless to reach his right of redeeming

.the first levy. Upon the first levy, within

six months from date, the debtor made a

- tender of the amountto the creditor in per

son, but not to “the clerk of the court, or

justice,”asthestatuterequires. Ifthe

title of the levying creditor ‘became ‘320

.absolute, by reason of this defect in

I the mode of the tender. the bill was correct

ly dismissed, and the effect of the second levy

becomes unimportant.

Upon this subjectthecourt areinclined to

abide by the terms of the statute. That

provides, that the debtor, in such cases.

may “tender and pay to the clerk of the

court, or justice.” “the sum, at which the

estate was appraised, and interest.” and

take from such clerk, orjustice, “acertificate

thereof;” and this, being recorded “in the

town or county clerk’s office, where the exe

cution was recorded, shall forever defeat

any title to such estate” by means of the

levy. Without this provision. the title

would, at once, become perfected in the

creditor. Thisis the only mode, which the

law provides for defeating the title. It is

simple. certain, easy to be understood and

to be followed; and it is not for the par

ties, or the court. to say,that other modes

are equivalent. Doubtless, if the creditor

. had accepted the money, and attempted to

Iretain the money and the land. or had in

any other way induced the debtor to forego

the mode of tender required by the statute.

courts of equity would recognize it, as a

fraud of acharacterto be redressed by them.

and very likely by requiringa reconveyance

of the land. But nothing of the kind ap

pears in this case.

Many conjectural reasons might be as

22 v'r. 115
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signed. why a tender to the creditor, in per

son. would be less satisfactory, than to

have the money paid into the clerk’s office.

Andif we departin one particular, weknow

not how far we might be driven to go. We

might next be asked to say, that a tender

at the dwelling house, or place of business.

of the debtor is sufficient. The subject

matter, which is now so well understood,

and so practicable. would thus become em

barrassed and complicated, to a very un

at bar the acts charged are not criminal,

and no sufficient criminal intent is alleged.

The attempt to make the public believe a

falsehood is not indictable; neither is the

attempt to annoy a person, without suc

cess, indictable. It is not alleged, that the

respondents were successful in accomplish

ing their intent.

S. Fullam for state.

The offence charged is adisturbance of the

public peace, by reporting the death of a

reasonable and a very unnecessary extent. citizen known to be alive. and tolling the

The decree of the chancellor is affirmed, hell for his death. This isclearly an offence.

with additional costs.

'321 ‘COUNTY OF WINDSOR.

MARCH TERM, 1850.

PREssNT:

HoN. ISAAC F. REDFIELD,

HoN. MILO L. BENNETT,

HoN. DANIEL KELLOGG,

Hos. HiLAND HALL.

AssIsTANT Junoss.

STATE v. FRANKLIN Rwcs AND WILLIAM

W. REED.

(Windsor, March Term, 1850.)

grand juror-s complaint. alleging that the re

spondents did break and disturb the public peace

by ringing and causing to be rung and toiled a

certain church bell. and, well knowing that one

P. was then living. did re ort and aver, that said

P. was dead and was to e buried on the next

succeeding day, and did ring the said bell with

intent to have it believed, that the said 1’. was

then dead, and with intent to annoy, harrass and

vex the said P., and his family and friends, is

insuflicient, and judgment thereon will be ar

rested, upon motion.

'32? ‘This was a grand juror’s com

plaint; and the case came to the

county court by appeal. It was alleged in

the complaint, that the respondents, at

Ludlow, on the fourteenth of April, 1848,

with force and arms,did break and disturb

the public peace by then and there ringing

and causing to be rung and tolled a certain

church bell, and, well knowing that Zach

ariah Parker, Jr., ofsaid Ludlow, was then

living, did report and aver, that the said

Parker was dead, and was to be buried on

the next succeeding day, and did ring the

said hell with intent to have it believed,

that the said Parker was then dead, and

with intent to annoy, harrass and vex the

said Parker and his family and friends.

After a verdict, that the respondents were

guilty, a motion was filed in arrest of judg

ment.for the insufficiency of the complaint.

The county court. November Term, 1849.

Km.Looo,J., presiding.—overruled the mo

A

tion and rendered judgment upon the ver- >

dict. Exceptions by respondents.

H. E. Stougbton and J. F. Deane for re- .

spondents.

In order to constitute an offence at com

mon law, the act charged must be unlaw

ful. or a particular bad intention must ac

company the act. 1 Chit. Cr. Law 232.

State v. Lovett, 3 Vt. 110. But in the case

l

I

It disturbs that peace, which the citizens of

this state have a right to enjoy. It tends

to provoke quarrels and excite tumult, and

it is manifestly highly immoral and sacri

legions.

The opinion of the court was delivered by

REDFIELD, J. This is certainly a case of

the first impression. It seems to us very

clear, that the acts charged in the com

plaint do not constitute an offence against

the statute defining the ordinary

‘modes of committing a breach of the ‘32?»

public peace “by tumultuous and of

fensive carriage, threatening, quarrelling,

challenging, assaulting, beating, or strik

ing.” The offence there defined is that of

assault and battery, together with other

kindred acts, of the nature named in the

statute, and calculated to put one in fear

of bodily harm, and disturbing that quiet

and repose, which constitute essentially the

comfort and rest of social llfe,—as was held

in State v. Benedict, ll Vt. 236.

But the misconduct here charged, testing

its character by the rules of the common

- law.—and we have no other guide in cases

wholly novef,—ls either a libel, or a species

of profanity, or perhaps partaking some

what of both qualities. So far as the of

fence against the individual is concerned, it

seems to be more a libel than any thingelse,

by attempting to bring him into contempt

andridiculeand publicscandal. Themeans

resorted to. although novel, are not per

haps very different from pictures, efiigies

and pantomime, and other scenic and dra

matic exhibitions, by way of caricature,

which have been regarded as modes, in

which one might be libelled. But to con

stitute an offence of this character,itis nec

essary,that the complaint should contain

something more, than the mere acts. It

should also contain averments, that the de

fendants did the acts for the purpose and

with intent to bring the person aggrieved

into public scandal. and that such was the

nature and effect of such actions and con

duct, as described in the complaint. The

complaint is wholly deficient in these par

ticulars. And whether it is possible to so

frame a declaration. or bill. as to make

such acts amount to anyground of action,

or criminal proceeding, 1 would certainly

not he prepared to say. The acts com

plained of are to my mind moreiike libel. or

slander. perhaps. than a breach of the peace,

by putting in fear of bodily harm.

Viewed as an unseemly jest, and an at

tempt to turn a very serious matter into

heartless levity and unfeeling merriment. it

would no doubt.by somc.be regarded as a

shocking profanity. Forhoweverthehour

116 22 v-r.
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of one’s death, and the passing knell, and

the solemn order of a funeral, may seem to

us. in health and spirits, such matters cer

tainly are fraught with the gravest, the

most awful importance to all sober men.

And in a Christian community any attempt

to make one a mark for ridicule through

such instrumentalities would ordi

‘324 'narlly be regarded as an unwarrant

able proceeding, a species of profan

ity. But thestatute having made one kind

of profanity punishablein a summary way,

and defined blasphemy as a substantive of

fence. we are not aware, that it has ever:

been supposed, that other kinds of profan

ity, not defined in any statute, are punish

able criminally.

Judgment of the county court reversed.

and judgment arrested.

JAMEs M. McKsszm v. DANIEL RAxsoM,

and GALEN PEAnsoxs AND VVILLIAM H.

H. SLAYroN, Trustees. Gmcs PERmss,

Bnmr BRoWN, JonN S. PARKER, Jonx

LAKE AND C. D. PERKINs, Claimants.

(Windsor, March Term, 1850.)

One who was admitted to enter as claimant, in a

suit commenced by trustee process, cannot plead

in abatement.

The fact, that a trustee process is served by the

same person, who is recognized to the defendant

and trustee for the costs, he being specially nu

thorized to serve the writ by the magistrate who -

signed it, is mere matter of abatement, and can -

only be objected to by plea.

The omission of the officer, in serving trustee pro

cess, to indorse upon the copy of the writ, which ;

he delivers to the trustee, a copy of his return -

also. is, as to the trustee, mere matter in abate- -

ment, which, if not pleaded by him at the first

appearance, is waived.

But such omission does not affect the validit of

the attachment of the property of the principal

debtor in the hands of the trustee.

When property is attached by leaving a copy of

the writ in the town clerk’s office, the want of a

return, or a defective return, upon the copy so

left, will render the attachment ineffectual, for

the reason, that the return is all that constitutes

the attachment, and without the return it is im

possible to determine what property was intend

ed to be attached. But when a suit is commenced

by trustee process, the writ itself desi nates the

property to be attached, and the del very of a

copy of the writ to the trustee is notice to him

of the sequestration of the property in his hands,

and sufficiently makes him garty to the proceed

ings to render the attac ment effectual, as

against those subsequentléflcqulring title to the

roperty, although the 0 cer’s return may not

be indorsed upon the writ.

The cause in Nelson v. Denison, 17 Vt. 73, consid

ere .

‘325 “This was an action upon a prom

issory note, and was commenced

by trustee process. The writ was dated

-October 11, 1848, and was made returnable

before a justice of the peace. October 20,

1848. John McKenzie,2d, recognized to the

-defendant and the trustees, as sureties for

costs, in the form required by statute, and

he was also specially authorized to serve-

the writ, by the justice who signed it; and

it appeared from his return upon the writ,

1 the trustee

that he served the writ upon the trustees,

October 11, 1848, “by delivering to each of

them a true and attested copy of the same.”

was rendered against the principal debtor

by default, and the trustees appeared and

disclosed that they were indebted to the

principal debtor, at the time of the service

of the trustee process upon them, and that

they received notice, October 12, 1848. that

the respective debts due from them had

been assigned by the principal debtor to

the claimants. The claimants also ap

peared, and were admitted by the justice as

party to the suit, pursuant to the statute;

and they pleaded, that the writ should

abate, as to the trustees, for the reason

that the officer who served it had recog

nized for the costs, and also pleaded, that

a legal service. by a copy of the writ with

the officers return thereon, was not made

upon the trustees previous to their receiving

notice of the assignment to the claimants.

Judgment was rendered by the justice,

that the trustees were chargeable ;—from

which judgment the claimants appealed.

In the county court the claimams pleaded.

that thetrustees should not be held charge

able, for the reason, that the effects and

credits in their hands,set forth in their dis

closures, became the property of the claim

ants by a legal assignment from the prin-

cipal debtor, for valuable consideration.

that notice of such assignment was given

to the trustees by the claimants October

12, 1848.—and that thesaid effects and cred

its were neverlegally attached in the hands

of the said trustees, for the reason, that

process was served upon them

by John McKenzie, 2d, who was interested

in the suit by being recognized for the costs.

The claimants also pleaded, setting forth

their title by assignment and notice as in

the first plea, and averring, that the effects

and credits in question were never legally

attached in the hands of the trustees, for

the reason, that it did not appear by the

0fiicer’s return upon the writ that

there was, ‘and there was not in ‘328

fact, any legal service of the writupon

the trustees, by an attested copy of the writ

with the officer’s return thereon, as re

quired by statute; and that no other serv

ice was made, than appeared from the re

tu rn. To these pleas the plaintiff demurred.

The county court. November Term, 1849,

KELLOGG, J., presiding,—adjudged the

claimants’ pleas insufficient, and rendered

judgment for the plaintiff. Exceptions by

claimants.

Wasbbum & Marsh for plaintiff.

The subject matter of both pleas is,as to

the principal debtor and trustees. mere

- matter of abatement. Theclainmnt is only

a party to the suit. so far as it respects his

title to the goods, &c., and he may only

allege and prove material facts. Rev. St.

191, §17. His position in reference to the

suit, in this respect, is analogous to that

of a subsequent attaching creditor. Acts

of 1845, p. 17. He cannot, then, plead in

abatement. But the claimants seek, by

plea in bar, to take advantage of the fact.

that the authorized officer was recognized

for costs. The statute—Rev. St. 171, § 22

empowers the justice to “authorize any

suitable person ;” and this is notcontrolled

by Rev. St. 180, § 7. See June v. Conant, 17

Vt. 656. In exercising this duty the magis

At the return day of the writ judgment trateactsjudicially,andhisdecisioncannot

22 rr. 117
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be re-examined. Kellogg ex parte, 6 Vt.

510. Kelly v. Paris, 10 Vt. 261. Ingraham

v. Leland, 19 Vt. 307. Dolbear v. Hancock,

19 Vt. 391. The claimants cannot take ad

vantage of the defect in the service, in not

indorsing the ofiicer’s return upon the cop

ies left with the trustees. They stand as

subsequent attaching creditors, and the

service made created a lien against them,

upon the authority of Newton v. Adams,

4 Vt.'137. When real estate is attached,no

tice must be given to the public, and to the .

defendant. The notice to the public is

given by leaving a copy in the town clerk’s

ofiice, with a return upon it describing

the estate attached. If there is no return

upon the copy so left, there is no notice of

the attachment ;—this was the deiect in

Cox v. Johns, 12 Vt. 65. When personal

property is attached, the notice to the pub

lie is given by taking the custody of the

property. But in servingatrustee process,

no notice to the public is required. Hence

‘32’? ‘and the attachment of either real or

personal estate. It is analogous only

to the notice, which is required to be given

to the defendant,in each of those cases. If

the proper process is sued out, and notice

in fact is given, any defect in the service

will renderitvoidable merely,but not void.

This, as a general rule, applies to all cases,

where notice to an individual merely is re

quired; a defect in the form of the notice, if

notice in fact be given, is mere matter of

abatement; but if a possessory title is

sought to be established to property, with

notice to the public, all the requisitions of

the statute must be complied with. Thus

in Nelson v. Denison 17, Vt. 73, Kelly v.

Paris, 10 Vt. 261, and Ross v. Fuller, 12 Vt.

265, a possessory title to personal prop

erty was sought to be established in one

who had not even the form of authority

conferred upon him. While in Holmes v.

Essex, 6 Vt. 47, where a defect in the notice

to the party was set up, it was held, that

the correction must be by plea in abate

ment; and so in Evarts v. Georgia, 18 Vt.

15,—which is saying, that the service was

not void, but voidable; and the defect set

up in those cases was interest in theofilcer,

as in this case. And see Spaulding et al.v.

Swift, 18 Vt. 218, and Gilman v. Thompson,

11 Vt. 643. And in Newton v. Adams, 4 Vt.

- 7, and Judd v. Langdon, 5 Vt. 231,it was

expressly held, that a subsequent attach

ing creditor, or purchaser. could not take

advantage of such defect. And the decis

ion in Sewell v. Harrington, 11 Vt. 141, is

to the eifect, that such an objection, go

ing to notice, renders the service vofdable

merely.

E. Hutchinson for claimants.

The claimants’ title is admitted to be

good, unless defeated by the plaintiffs at

tachment, and we insist, that that attach

ment was bad, for the reasons set forth in

the pleas demurred to, and that conse

quently the plaintiii has acquired no title

to nor lien upon the effects in the hands of

the trustees, as against theclaimants. The

statute is, that a person, authorized by a

justice to serve a writ, “shall have all the

power of a sherif-f,in the service and return

of such precept,” 800. Rev. St. 171, § 23. A

there is no analogy between this

. -.i ,_ --L _-;~_-.-_~;-

sheriff cannot serve a writ, in which he is

either a party, or interested. Evarts v.

Georgia, 18 Vt. 15. Holmes v. Essex, 6 Vt.

47. An attachment made by an oiiicer, not

authorized by law to make the serv

ice, is, ‘as to the property attached ‘3%

a mere nullity; and neither the cred

itor, nor the officer, acquires any right to

or lien upon the property. Nelson v. Den

ison, 17 Vt. 73. Ross v. Fuller, 12 Vt. 265.

Kelly v. Paris, 10 Vt. 261. A trustee writ

is a mere writ of attachment of the effects

of the debtor in the hands of the trustee.

Rev. St. 190, § 3. The statute prescribes a

particular mode of service in the attach

ment, upon mesne process,of land,hay and

grain in the straw, and effects in the hands

of trustees, which is, in all those cases alike.

by an attested copy of the writ and the

officer’s return thereon. Rev. St. 190, § 7;

Ib. 180, §§ 12, 13. If the writ be not so

served, the plaintiff acquires no lien by his

attachment, as against a subsequent bona

fide purchaser. Cox v.Johns,12 Vt. 65. in

Barney v. Douglass & Tr., 19 Vt. 100, the

court examined the record carefully, to see

that the plaintiff’s writ was so served. A

writ of summons cannot be served by read

ing, without copy. Chase v. Davis, 7 Vt.

476. Leaving the copy is the act of attach

ing. Putnam v.Clark,17Vt.87. These ob

jections to the service are not, as between

these parties, mere matters of abatement,

which either have been, orcould be,waived

-by the principal debtor, or the trustees.

The statute permits the claimants to be

made “ parties to the suit,” and to “ main

tain their rights,” and, “so far as it re

spects their title to the goods, effects, or

credits,in question,to allege and prove any

material faets.” The legality, or illegal

ity, of the plaintiff’s attachment, in the

present case, would seem to be a material

fact. It goes to the merits of the whole

controversy between these parties. The

principal debtor, or trustees. may, so far

as they are concerned, waive any objec

tions to the service; but the statuteconfers

upon neither 0f them any power to waive

rights ior the claimants .\-elson v. Deni-

son, 17 Vt. 73. Aiken v. Richardson. 15 Vt.

500. Kelly v. Paris, 10 Vt. 261. in Ross v.

Fuller, 12 Vt. 265, it was decided. that a serv

ice by an officer, who had not authority to

serve the precept, though good (if not ob

jected to) for the purpose of the judgment

in that suit, was good for nothing as an

attachment of property, even as against

the defendant, and aiter judgment by de

fault.

‘The opinion of the court was de- ‘329

livered by

REDFIELD, J. The fact, that the person,

who was deputed to serve the writ in this

case. was also recognized for costs to the

defendant, would, I apprehend, be esteemed

sutlicient reason, why he should not have

been appofnted to serve the writ, and prob

ably might have been made the basis of a

plea in abatement, by the principal defend

ant in the suit,—possibly by the trustee;

but it was very clearly mere matter of

abatement, and, being matter dehors the

record. could only be objected to by plea.

This right is also claimed by the claimant.

118 22 vr.
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But we do not think it was the purpom. of

the legislature, to give to the claimant,

who is called into the suit in this collateral

manner, the opportunity of bringing for

ward mere dilatory pleas. We think such

a right in no sense essential to the deter

mination of the real interests involved in

such acontroversy; and it would certainly

be attended, in many cases, with manifest

vexations and needless delays. And it

seems to us, that the language of the stat

ute, in express terms, excludes the right to

bring forward any such plea by the claim

ant. The words are, “may be admitted

a party to the suit, so far as respects his

title to the goods,” &c. This seems to us

sufficiently explicit. And we think, the

questions raised by the claimant must be

confined within these limits.

But another view of the case has been

urged by the counsel, for the claimant. with

great fairness and ability. and has preII

'm- to make him a party to them, the atsented some analogies to cases already de

termined by this court, not entirely free

from difficulty. It is said. the copy left in -

this case with the trustees not containing

the ofiicer’s return, as is required by stat-’

ute in the service of such process, the serv

ice was so defective, as to constitute no at

tachment. And that, as it is not compe

tent for the trustee to waive the rights of

other claimants interested in the effects,

the title of the claimants is. in truth and

right, prior to that of the attaching cred

itors. This depends upon the question,Itain every statute requisite.

I

.

-

of the writ; this makes him a party to the

proceeding; this informs him of the time

and place of hearing; and the copy of the

oflicer’s return is a matter wholly personal

to himself.—a matter not important for

purposes of notice, even, and which is only

required for the purpose of authentication,

which is sufficiently done by the officer de

livering the copy in person, (as was done

in the present case.) and which is probably

required by the statute, chieffy on account

of those cases, where the copy is left at the

abode of a defendant. in his absence. But

being a statute requisite, the trustee may

insist upon it, at the proper time and in

the proper form. But we think he is so far

made a party to the proceeding,by having

a copy of the process delivered to him, by

any officer, general, or special, that he is

not at liberty to treat it as no attachment.

And if he cannot, certainly others hould

not. Wheneversuch proceedings are taken,

ta/chment, for the time being,is effected. If

it beinformal, or defective, in particulars af

fecting the trustee only, he alone can insist

upon such informality.

But in the case of attachment of

’real estate, and the like, if the ‘copy -"331

left at the clerk’s office be sufficient

to designate the estate attached, it has

never. that I can find. been regarded

essential to the legality of the attach

ment, that even that copy should con

No doubt, if

whether the service constituted any at- the entire return were omitted, the attach

tachment of the effects in the hands of the

trustee.

This omission. in the service of the writ,

of the copy of the ofiicer’s return, is mani

festly, so far as the trustee is concerned,

mere matter in abatement, and, if not

pleaded at the first appearance. is waived.

So. too, if the trustee suffer default,

‘330 it is waived, and the ‘judgment fixes

the trustee, and the title of the goods

is. certainly as to all having notice of the

suit, fixed also.

But it is said,that still theattachment is

so defective, as not to prevent a subse

quently acquired title by contract, and, by

parity of reasoning, I suppose, by attach

ment. This is argued from analogy to

those cases of attachment of real estate,

and hay and grain and other articles of

personal property, where the attachment

is made solely by copy. And if the copy is

defective. as in the present case, the attach

ment has been held ineffectual. But we

think, there is an important distinction in

the two classes of cases. In the one the re

turn of the officer is all thatconstitutes the

attachment. Without that, it would be

impossible to determine. what property

was intended to be attached. It is the re

turn of the officer, which effects the seques

tration of the property.

ment would be incomplete, and inopera

tive, as not designating the estate attached;

and this it is, which constitutes the at

tachment. Such a proceeding would be, in

effect, no attachment. Cox v. Johns,12 Vt.

65. But where the return is only defective

in form, the attachment has been held

valid. Huntington v. Cobleigh, 5 Vt. 49,

and Herring v. Harmon, cited by WILL

IAns, J., in the opinion in the last case.

So, too, it has always been held, that. in

the attachment of personal property in

possession, if the officer took the custody

of the property, by virtue of a valid pro

cuss, the attachment was valid, for the

time. notwithstanding the process, or the

service, might be so informal, as to be lia

ble to be abated, on a proper plea by the

debtor, or defendant. Newton v. Adams,

-1 Vt. 437. So, too, the attachment of per

sonal property in possession dates from the

time the officer takes possession, and he

may deliver the copy at any time, sufficient

for notice to the defendant, or the defend

ant may wholly waive the copy. Pearson

v. French. 9 Vt. 349. See, also, Judd et al.

v. Langdon, where the defect of service was

precisely the same, as in the present case.

We entertain no doubt. that the trustee,

in this species of attachment, may waive

But in the otht*r|the ofiicer’s return, or the copy, or, after

case the writ itself effects, in one sense, the being notified of the process, may do what

sequestration, and the copy is left for no

tice to the trustee. The writ designates

what property, viz., all that is in the hands

of certain persons, naming them, as trus

tees. is to be attached ; and when the trus

tee is notified of this sequestration by the

writ, the attachment becomes perfect. Of

is called “ accepting service.” In short,

whatever is sufficient to create and to con

tinue the trustee a party to the proceeding,

is snfficient for the purposes of the attach

ment.

The argument, by which it has been at

tempted to liken this to the case of Nelson

this he is fully notified, by having a copy v. Denison, 17 Vt. 77, and to that of Kelly
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v. Paris, 10 Vt. 261, perhaps in both of which

cases the attachments were held vofd for

lowance of the claim; and, if no farther proceed

ings were had, the claim would be barred.

defects,whi(lh,if not pleaded in abatement, And if an offset to the claim against the estate

in cases of mesne process, might probably

be considered as waived, does not, we

think, apply to a case like the present. In

those cases it was considered by the court,

that there was an absolute want ofauthor- -

ity, in the officer making the attachment.

So that he was in fact a trespasser, a mere

intermeddier, as much so, as if he had

“332 I-acted wholly without process. I

have always thought myself, that

the case of Nelson v. Denison was decided

upon too narrow grounds, and that the!

defect in the process, being only as to the

time of service. might with more propriety .

have been treated assomething personal to _

the defendant, and which, if not pleaded in !

abatement, was waived, and which could!

only be taken advantage of by the defend

ant. But the court regarded the writ, as

conferring no authority upon the officer -

morethan sixtydays beforethereturn day,

as the statute requires, that justice writsi

shall not be served more than sixty days

before the return day. And by parity of

reasoning, a justice writ,if served less than

six days before the return day, would con

fer no authorlty,the officer would beatres

passer, and the party,pcrhaps, might treat

the proceeding as a nullity,—although this

would not necessarily follow. I think there

is a casein Wheaton, or Dallas, where it is

held. that in service of a writ of summons.

the notice being too short is no ground oil

plea in abatement, men, but is waived by

appearance; but that case has not been i

followed. Such defects have been regarded

good causes of abatement when pleaded I

at the first appearance But the case of

Nelson v. Denison is, I think, the first case,

which has gone the length ofwhollyavoid

ing the attachment and treating the officer

as a mere trespasser, in consequence of any I

defect of this character. An inferior tri

bunal could hardly have made such a decis

ion, with a good grace. But the ground

upon which the case is put by the court, a i

want of authority in the officer, shows that

it has no just analogy to the present. 1 do

not object to the case of Nelson v. Denison,

as not being good law to the extent it

goes; but the case stands alone, and un

supported by authority,or analogy,and is

certainly in no sense like the present, and

the principle of that case should not be ex

tended. Judgment affirmed.

‘,333 ‘CARY Al.Li-:N,Administrator of Sn.--

vissrr:n Eosox, v. Busnnon W. RwE.

( Windsor, March Term, 1850.) -

were filed by the administrator and allowed by

the commissioners, and a balance reported due

to the claimant, the allowance of the offset. as

well as of the principal claim, would be vacated

by the filing of objections to the principal claim,

under that section.

- The commissioners have no jurisdiction of claims

in behalf of the estate except as offsets to ad

versary claims; aud if those claims are aban

doned by the claimant before final judgment,

the offset cannot become the basis of a separate

judgment.

Debt upon a judgment of commissioners.

The action was originally brought against

Rice. Asaph Fletcher and Grover Dodge;

but Fletcher deceased, during its pendency

in the supreme court, and Dodge was dis

charged upon a plea of bankruptcy. The

plaintiff alleged in his declaration, that

commissioners were duly appointed, June

27, 1839, upon the estate of Edson,of which

the pluiutiff was appointed administrator;

that on the eighteenth of December, 1839,

the defendants presented before the com

missioners a claim against the estate. upon

a promissory note, and the administrator

then presented, as an offset, certain

claims in favor ‘of the estate against ‘384

the defendants; that thecom mission

ers allowed to the defendants, upon the

-claim presented by them, $1-108.09, and

placed the some in onecolumn of the report,

which they were preparing for the probate

court, and allowed to the plaintiff, as ad

-ministrntor. upon the offset presented by

him.the sum of $696,07, and placed thesame

in another column of their report, and

placed the difference between those two

- sums in a third column, as the balance due

from the estate to the defendants, being

$712,02; that the commissioners made their

. report to the probate court, March 19,1840,

showing the allowances above named, and

on the twenty fifth day of March, 1840, the

plaintiff, as administrator, filed before the

probate court his objections, in writing, to

the claim allowed by the commissioners in

- favor of the defendants, upon the note pre

sented by them, of which objections due

and legal notice was given to the defend

ants, in compliance with an order made by

the probate court to that effect; and that

the defendants wholly failed to prosecute

their claim. upon theirsaid note, at the then

next ensuing term of thecounty court,orat

any other term thereof, after the objections

were filed ;—by reason of which the plain

tiff alleged, that the claim of the defendants

upon their note had become barred, and the

- allowance by the commissioners in favor of

Where a claim a ainst an estate represented in

solvent was exhibited to the commissioners and

allowed. while the statute, of 1821, in reference

to the “settlement of estates, " was in force. and

the administrator filed objections to the claim, in

me probate ccurt, pursuant to section ninety four

of that statute,-i the effect was, to vacate the al

tBy which it was enacted “That if any claim,

exhibited to such commis|ioners, shall be allowed

in favor of or against the estate, which ought not -

to be allowed, or for a greater sum, than was justly

due, the party aggrieved may, at the time the -

commissioners shall return their report to the

robate court. or within twenty days afterwards,

Ff such sum allowed amount to twenty dollars file

objections thereto. in writing. in the probate court;

and shall notify the claimant in such manner as

said court shall direct. And, if such claimant

shall fail to prosecute such claim, at the next stated

session of said supreme court, on a declaration

thereon, there to be produced and entered, in the

same manner as is directed in case of a claimant’s

appeal in the preceding section of this act, then

the claims allowed and objected to shall be forever

barred, but if the same, or so much thereof, as

was allowed by the commissioners, be allowed by

the -udgment of the supreme court, the claimant

shall] recover cost." Slade’s St. 354.
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the plaintiff, as administrator, upon the

claims presented in offset, remained in full

force, as a judgment; and the plaintiff

claimed to recover the amount thereof, as

a debt. The defendants demurred to the

declaration. Thecounty court, May Term,

18-i3.—Hr:nARD, J., presiding,—adjudged the

declaration insufficient. Exceptions by

plaintiff.

T. Hutchinson for plaintiff.

There is no similarity of principle between

this case and a suit at common law, where

an offset is pleaded and a nonsuit entered

before trial. In such a case either party

may sue again; but not so in the present

case. When the defendants presented their

claim before the commissioners for allow

ance, that gave them jurisdiction over all

the mutual claims on both sides, and.if the

defendants could oust that jurisdiction be

fore a trial, by withdrawing their claim,

they surely could not do it after a hearing

and decision upon the merits,and after the

decision had become a matter of record in

the probate court. That record con

‘3£-l§, eludes all parties, until reversed ‘or

altered in some way pointed out by

statute. The defendants, after objections

had been filed by the plaintiff, did not pros-i

-ecute their claim in the county court. and

of course it became barred. They did not

file any objections to the claim allowed to

the plaintiff, and of course that remains in

as full force, as it ever was. The object of

the statute, in requiring these allowances

to be placed in different columns was to

-keep them distinct, so that none should

pass to the appellate court, that were not

objected to. In a civil suit, the offset may

affectthe bill of cost; butin cases appealed

from the probate courtcosts are in the dis

cretion of the court.

Tracy, Converse & Barrett for defendant.

This case is governed by the statute of

1821. Sl. St. 352-354. Sec.89 of that statute

against the estate. The judgment of the

commissioners being vacated by the appeal.

the plaintiff is remitted to his originalcause

of action. The offset cannot remain in

court, after a disposition of the principal

suit; any thing which operates a discon

tinuance of the principal suit necessarily

puts the defendant out of court.

‘The opinion of the court was de- ‘336

livered by

REDFIELD, J. In this case the defendant

and two others, who have gone out of the

suit, presented a claim against the estate,

which the plaintiff represents,to which the

plaintiff replied in offset, and the commis

sioners allowed both claims. The plaintiff

filed objections to the defendant’s claim un

der the statute of 1821. The defendanttook

no farther proceedings; and the plaintiff

has now brought this action of debt upon

the allowance of his claims on behalf of the

estate, claiming that in consequence of his

filing objections to the defendant’s claim.

and no farther proceedings being had, the

defendant’s claim is barred. and that the

allowance of the offset still remains in force.

It is not denied, that the filing of objec

tions in the probate court did have the ef

fect to vacate the allowance of the defend

ant’s claim, and,therebeing no farther pro

ceedings, that that is barred. But it is

claimed, that the allowance of the claim,

on the part of the estate, is to be regarded

as a separate, independent adjudication,

and, as such, that it remains in full force.

If this be so,itis differentfrom the common

case of an offset, which ordinarily falls with

the principal action. In this particular

class of cases. the commissioners have no

jurisdiction whatever of claims on behalf of

the estate, except as offsets to adversary

claims. If these claims are abandoned by

the claimant before judgment, most un

doubtedly the offset cannot become the

provides for the appofntment of commis- I basis of aseparatejudgment. Afterajudg

sioners to “receive, examine and adjust all | ment by the commissioners, and objections

claims.” Sec. 93 provides for an appeal from I filed. which is virtually an appeal as to the

the judgment of commissioners, when they

disallow claims to the amount of $20. An

appeal under this section vacates the judg

ment of the commissioners. Campbell v.

Howard. 5 Mass. 376. Probate Court v.

Rogers et al., 7 Vt. 198. Love v. Estes,6Vt.

286. Bates v. Kimball, 2 D. Ch. 83. Keen

v. Turner, 13 Mass. 265. 2 Vt. 521. The fil

ing of objections under sec. 94 operates as

an appeal, the same as under sec. 93; this

is fully sustained by the case of Probate

Court v. Rogers et al. By the neglect of the

defendants to prosecute their claim, that

claim has becomebarred: butif this revived

the judgment of the commissioners, or if

their judgment was never vacated by the

appeal, then the entire judgment is revived,

and remains in force. The judgment of the

commissioners was for the balance found

due, after deducting one claim from the

other; the offset does not constitute the

judgment, nor the claim of the opposite

party. The filing of an offset is not a dis

tinct suit; it is a mere mode of defence. al

lowed by statute. Olcott v. Morey, 1 Tyl.

212. The commissioners have no jurisdic

tion of the offset in favor of the estate, ex

principalclaim, the entire dofngs of the com

missioners, as to these parties, are to be

considered as vacated, or else the claim of

the estate is fixed in the probate court, and

could not be pleaded in offset in the county

court, if the plaintiff desired it. But this

was never so considered under that statute :

nor was it deemed necessary for anv thing

more to be done, than was done in the pres

ent case, to vacate the judgment of the com

missioners on both sides. This is consistent

with the cases referred to. Probate Court

v. Rogers, 7 Vt. 188. Bates v. Kimball, 2

D. Ch. 83.

It does not occur to me, that the sub

stance of the statute of 1821, in regard to

this subject,is essentially different from the

present Revised Statutes. In either case the

filing of objections to the allowance of a

claim and giving notice of the same to

the adverse ‘party is substantially ‘$37

the appeal. In either case the claim

ant files his declaration in thecounty court.

If he omitted to do this, his claim was barred

in both cases. The principal difference,

which I notice, seems to be, that under the

Revised Statutes the appellant. in all cases,

cept in connection with claims presented enters the appeal, and by the old statute,
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then ga ve in evidence his certificate of diswhen objections were filed, theclaimant en-’

charge in bankruptcy, dated May 6, 1843.tered the appeal in the county court, or by

omitting so to do, hisclaim becamebarred; It appeared, that neither of the judgments

and there seems to be no provision for the . declared upon in this suit was mentioned in

party filing objections to obtain costs. un- i the defendant’s schedule ofdebts,filedin the

less theciaimant takes fartherproceedings. course of the proceedings in bankruptcy;

But whether the claimantstops,upon the { but the cause of the omission did not ap

filing of objections, or at any other stage pear. The county court decided, that the

in the proceedings, before,or after,his claim record offered in support of the first count

is barred, and the offset, on the part of the , in the declaration was insufficient, for the

estate remains,as if no such claim had ever i reason that it did not state the previous

been presented to the commissioners, to be

pursued in the ordinary mode. and not lia

ble to be encountered by any offsets. J udg- l

ment atfi rmed.

SoLoMoN DowNEa v. HoRACE DANA.

(Windsor, March Term, 1850.)

The effect of a dischargein bankruptcy will not be P

avoided by the omission of the bankrupt to state, ‘

in his schedule. the debt, in bar of which the dis- :

charge is pleaded, unless such omission were

frauuulent. i

In an action of debt upon a judgment rendered

by the supreme court, the record, produced for

the purpose of proving the judgment declared

upon, should either recite, or state. enough of

the previous proceedings, to show that the par

ties were properly in court and that the subject

matter of the suit was within the cognizance of

the court. -

The supreme court cannot make a final decree in a

suit in chancery, but must remand the case to

the court of chaucery, to be there proceeded with

according to the mandate of the supreme court.

Hence an action of debt cannot be sustained upon

a judgment of the supreme court, that a bill in

chancery be dismissed, with costs, but the costs

must be taxed in the court of chancery, and the

final decree taken there.

Debt uponjudgments. In the first count

of his declaration the plaintiff declared up

on a judgment, alleged to have been ren

dered in his favor against the defend

‘338 ant by the supreme court for the

-county of Orange, March Term,1845,

for $72.49, costs of suit. In the second count

he declared upon a judgment rendered by

the supreme courtfor Windsorcounty, Feb

ruary Term, 1841, for $8,00, costs of suit.,

The defendant pleaded nul tfel record, and

also pleaded a discharge in bankruptcy.

The pleas were traversed, and issue jofned. I

Trial by the court, November Term, 1849,— -

Kr:LLooo,J., presiding. On trial the plain

tiff gave in evidence a copy of a record of

the supreme court for Orangecounty, March

Term, 1845, in which it was recited, that

at a term of the court of chancery for Or

ange county, held in June, 1844, the plaintiff,

Downer, obtained a decree against the de

fendant, Dana, and Chester Baxter, reciting

it, and that it was ordered, as part of said

decree, that Dana pay the plaintiff’s costs

in that suit: that the defendants in that

suit appealed from that decree; and that,

at the March Term, 1845, of the supreme

court that decree was affirmed, with addi

tional costs, allowed at the sum of $72,49.

This evidence was received by the court,

subject to objection. The plaintiff also gave

in evidence an execution which issued from

the supreme court upon this judgment, with

the sheriff’s return thereon of nulls home.

The plaintiff also gave in evidence the rec

-cord the bill. answer, &c.

0rd of thejudgment described in the second

count in his declaration. The defendant

proceedings in chancery, upon which it was

based, and that the dischargem bankruptcy

barred the plaintiffs right to recover upon

the second count, and rendered judgment

for the defendant. Exceptions by plaintiff.

W. C. French for plaintiff.

The statute requires, that, in case of ap

peal from the decree of a chancellor, the pa

pcrs shall be transferred to the supreme

court; but there is nothing requiring

the clerk of the supreme court to ‘re- ‘33)

It is suffi

cient. if he make a concise statement of the

case and the decision of the supreme court

thereon. Davidson v. Murphy, 1:} Conn. 213.

The rule, which is applied in some cases,

where actions are brought to enforce do

crees in chancery. that the previous proceed

ings should be shown, does not apply to a

case of this kind. Under the plea of nul tfe!

record the judgment, or decree, only, need

be shown; it is not necessary to show the

previous proceedings. Jones v. Randall,

Cowp. 17. Gardere v. Colombian Ins.Co.,7

Johns. 514. Rathbonev. Rathbone, 10 Pick.

1. Ferguson v. Harwood, 7Cranch 408, [2 L-.

S. Cond. R.548.] The plaintiff, in this case.

does not declare upon the decree, but upon

the judgment for costs. Story v. Kimball.
6 Vt. ;I>i1. Blodget v. Jordan, Ib. 580. 17

Vt. 518. The certificate in bankruptcy

should not be held a bar to the plaintiff-s

claim. The presumption of law should be

that the defendant fraudulently omitted to

mention this debt in his schedule. it is in

cumbent upon him, to show that it was

omitted by mistake.

O. P. Chandler for defendant.

The record offered in support of the first

count is defective. Ifthe action counts up

on the judgment, the whole of the previous

proceedings must appear. In this case it

does not even appear, that service was made

on the defendant, or that thecourthad any

jurisdiction over him. 1 Greenl. Ev. 621, §

511. Toavofdthedischargein bankruptcy,

the omission must appear to have been

fraudulent.

Theopinion of the court was delivered by

REDFIELD, J. A question is made, in the

present case, whether the effect of a dis

charge in bankruptcy is avofded, by show

ing. that the matter in suit was not con

tained in the bankrupt’s schedule. But we

think that matter too well settled, to re

quire discussion. lf the omission is acci

dental, or from any other cause, notinvolv

ing the petitioner in fraudulent conceal

ment, the omission will not in any manner

avofd, or hinder, the effect of the discharge.

A coutrary rule would not only be attended

with great hardship, but be liable to great

abuse, in numerous ways.

The question as to the sufficiency of the
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record of the decree in chancery is, in our

judgment, free from all difficulty.

‘340 ‘Taking it for granted, that the su

preme court have final jurisdiction in

all matters in equity, not only to hear and

determine, but to make and enrol final de

crees, it should at least appear, that the

matter was properly before the court, so

that jurisdiction was fairly and formally ob

tained. Strong presumptions will usually

be made in favor of the decrees and judg

mentsofcourtsofgenernljurisdiction. But

enough of the previous proceedings should

either be recited, or stated, to show that

the parties were properly in court, and that

the general nature of the subject matter

came within the cognizance of the court.

For this purpose it is not necessary, as i

sometimes done, to copy the antecedent pro

cess; but a mere statement of the defendant

being summoned, or attached, with the

commonform, taliter processum est, is ordi

narily regarded asasufiicient preface to the

statement of the judgment. And here, as

the supreme court obtains jurisdiction only

by means of that of the court of chancery,

in the first instance, it is as necessary to

state the proceedings beforethat court, asif

the record were of a decree, made final in

that court. But in the present record it is

only stated, that the party obtained a de-!

cree in the court of chancery,from which an

appeal was taken to the supreme court.—,

whether with, or without antecedent pro--

cess is not stated or implied. unless in the

negative, from the unusual silence of the

record upon this pofnt, when the common

form justifies the expectation, that some

thing positive will appear, if the facts will

warrant it.

But there is another fatal defect in the

transcript of record offered in evidence. It

purports to be the record of the final decree

of the court of chancery in the supreme

court, which, as our courts are at present

arranged, is only a court of law, and has no

chancery jurisdiction whatever, strictly

speaking. It is true. that thiscourt is made

a court of appeal for the final hearing of

cases in equity; but whether the decree of

the chancellor is affirmed, or reversed, the

case is always remanded to the court of

chancery, wherethe final decree is ultimate

ly recorded, or enrolled, which is the only

record of the decree of thecourt of chancery.

So that in England, the court of chancery

is not strictly denominated a court of rec

ord. The decree, or judgment of the court

of chancery, can only be shown by the or

iginal decree, or a copy of the enrollment;

which is always in the court of chancery,

and never in the supreme court.

‘341 ‘Viles et al. v. Moulton, 11 Vt. 470.

Morse et al. v. Slason et al.,13 Vt. 296.

Austin v. Howe, 17 Vt. 654. The Revised

Statutes, chap. 24, § 21, are explicit upon

this pofnt,—“When an appeal shall have

been so heard and determined, all the pro

ceedings, together with the judgment, de

cree, or order, of the supreme court therein

and all things concerning the same, shall be

remitted to the court of chancery, where

such proceedings shall bethereupon had, as

may be necessary to carry such judgment,

&c., into effect.” So that whether we re

gard the statute, in its terms, or the prac- ,

tical construction. which it has received, the

copy given in evidence in this case is noth

ing more than the docket minutes of the

clerk, in the supreme court. and in no sense

the copy of the enrollment of the final decree

in the court of chancery.

Judgment affirmed.

Gsonoa C. PRATT v. AsA JoNas.

(Windsor, March Term. 1850.)

This was debt u on judgment, and the defendant

pleaded, that t e plaintiff had caused the amount

of the judgment, and all interest, costs and

charges, to be levied, and fully satified of the

lands and estate of the defendant, and this plea

was traversed and issue joined. Held, that this

issue did not involve any inquiry as to the valid

ity of the levy, which agpeared to have been

made, but onl whether t e execution appeared

to be satisfie , by a levy regular upon ts face.

An action of debt will not lie upon a udgment,

which appears of record to be satisfi by a levy

of execution upon real estate, regular upon its

face. The record must be held conclusive, until,

by some proceeding, brought to operate directly

upon the record itself, the levy is avioded.

Debt upon judgment. Pleas,—l. Nu! tie!

record ;—2. Payment ;—3. That the plain

tiff had caused the amount ofthe judgment,

and all interest, cost and charges, to be

levied and fully satisfied of the lands and

estate of the defendant. These pleas were

traversed, and issue jofned. Trial by the

court, September Adjourned Term, 1849,

Karmooo, J ., presiding. It appeared, that

the plaintiff recovered judgment

against the de‘fendant, April 18, 1843, ‘342-

as described in his declaration, and

that the execution, which issued thereon.

was returned satisfied by a levy upon land

of the defendant, in Woodstock, September

16.1843. and was duly recorded. The return

was regularin form,and theland levied up

on was described by metes and bounds. At

the time of the levy there was, upon record

in the town clerk’s office in Woodstock, a

mortgage, executed by the defendant to

Simon Warren, dated August 7, 1827, duly

executed, which included, with other land

of the defendant, the land levied upon by

the execution abovelm-ntfoned; and at the

time of trial a bill to foreclose this mort

gage was pending in the court of chancery.

There was no evidence tending to prove,

that this mortgage had ever been dis

charged. Upon thesefacts the county court

rendered judgment for the plaintiff. Excep

tions by defendant.

Tracy, Converse & Barrett for defendant.

The satisfaction of thejudgment appears

of record. The levy and return are conclu

sive between the parties, until set aside in

the manner provided by law. Hurlbut v.

Mayo, 1 D Ch. 387. Swift v. Cobb, 10 Vt.

282. Adm’rs of Royce v. Strong, 11 Vt. 248.

Hence the rule has ever been, that, where

the defect did not appear of record, nei-ther

scire facias nor debt would lie. REDFIELD,

J., in Hyde v.Taylor, 19 Vt.599. Lawrence

v. Pond, 17 Mass. 433. The levy must first

be vacated by a direct proceeding for that

purpose. Rev. St. c. 42, §§ 39, 43. Acts of

1842, p. 85. If the case comes within chap.

42 of the Rev. St. the plaintiff cannot vacate

the levy. Thelevy was in 1843, and he must

have proceeded by petition within two
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years. His title has become absolute to the of debt is manifestly the appropriate rem

debtor-s interest in the estate. The plain- edy, and this the proper form of pleading.

tiff cannotimpeach this levy, nor treat it as - And the fact, that the plaintiffs counsel so

vofd. The mortgage was on record, with- felt the incongruity of the thing, as to de

out indorsement of satisfaction, at the time cline the attempt to amend the record, b-v

ofthelevy. The plaintiffis thereforecharge- alleging matter, in pats, dehors the record.

ablewith a knowledge of the incumbrance, shows a lurking consciousness, that the

and hecannof now repudiatethetitle which case required a departure from the usual

he has taken. course; and hence-this form of pleading

‘343 ‘0. P. Chamller for plaintiff. might have been adhered to, in order to

It would seem beyond question -escape the consequences of encountering a

now, that a levy upon a part of land in- i demurrer.

cluded in a previous mortgage, describing The same remarks, substantially, apply

the premises by metes and bounds. is vofd, to the matterol proof offcred in thecount.v

and that the statute of 1837, relating to in- court. There was no positive proof, what

formal levies, will not apply to such a levy. ever, that the mortgage remained asubsist

Rev. St. 244, §43. Swift v. Dean et al., 11 ing security upon the land. And as the

\-t.325. Bell v. Roberts,15 Vt. 741. S. C. 13 date of the mortgage was more than fifteen

Vt.585. The same doctrine was recognized years prior to the levy, and almost twenty

in Morris et al. v. Lull, decided by this court fiveyears prior to the time of trial,the nat

in Windsor Co.,February Term,1848. Debt uml and legal presumptions would concur

is the proper remedy; for here the whole in its being paid off.

levy is vofd. which, of course, leaves the But in regard to the question, involved

debt unsatisfied. Section 39 of chap. 42 of in the very foundation of this action, and

the Revised Statutes does not apply to this which has been chieffy discussed at the bar,

case. That relates to a levy upon prop- whether an action of debt will lie upon a

erty, of which the debtor had no 0wner- judgment, which appears of record to be

ship. Here the debtor had an interest in satisfied by levy of execution upon real

the land, which might have been levied estate, regular upon the face of it, we have

upon, vlZ., the right to redeem it. If the given to it all the consideration. which the

statute define the rights of the parties in a time would allow. and we e*ntertain no

given case, it cannot be held to exclude any doubt, that the case, upon that pofnt, is

common law remedies in a different case, clearly with the defendant.

even by implication. The statute, in the This is a question, which attracted the

case therein provided f0r,furuishes acumn- attention of the profession, and came to

lative remedy; the right of suing the judg- be considered by the courts, at a very early

ment, at commonlaw,still remains. Inthe day; and the traditionary learning has

case at bar thedebtorowned an interest in certainly been altogether adverse to any

the land, but it was an incorporeal right; such remedy. The subject certainly came

theland was in suchcondition,that itcould before this court, as early as the case of

notbesetoffbymetesand boundsonajudg- Baxter v. Tucker, 1 D. Ch. 353, and was

ment against anyperson. The mortgagor somewhat extensively examined and dis

had an equitable right, which, as such, cussed by one of the ablest courts, who

could be levied upon,—the mortgagee had have ever occupied thescseats,—and to say

a lien, which could not be levied upon in this is not to disparage others. That was

any event. Then a levy by metes and scire faclas to obtain 11 new execution,

bounds was necessarily vofd: the mode ofi where the former one had been levied upon

levy was wrong, and not a failure of title. an estate, not belonging to the

The opinion of thecourtwasdellvered by ‘debtor. which remedy is given by ‘3-15

our statute. Ch. J. CiilPMA.\, in giv

REDFIELD, J. There are some questions, I ing judgment, says,—“The plaintiff could

in regard to the form of the issue. and the I not have the common law remedy either of

sufiiciency of proof, to show that the mort- debt, or scire I31-cias. By the return of the

gage was a subsisting security at the date , execution the judgment appears on record

of the levy, which we shall not stop to dis-- to besatisfied. To a plea of this in bar. the

cuss at length. It seems to me. that the I plaintiff could in such case make no surfi

issue does not in fact involve any inquirylcient replication; so that he was at com

.as to the validity of the levy, but only monlawwithoutaremedy.” “Thisremedy

whether the execution appeared of record is given by the statute.” This determina

to be satisfied, or, in other words,was sat- tion certainlycovers the present case in all

isfied of record. If the plaintiff wished to its parts. For the only defect in the pres

show, by mutter dehozs the record, that ent case, complained of, is, that the debtor

the execution was not in fact satis- did not own the estate levied upon, but a

‘344 fied, “and if such a showing could lesserestate. And thisdecisionbeing made

avail the plaintiff. in this form of ac- almost forty years ago, and having been

tion, it should, I think. be distinctly so fully acquiesced in by all, and our legisla

pleaded. A stranger to these pleadings tion conformed toit, by giving the credit

would notunderstand the plaintifi to claim, or a remedy to obtain a new execution by

that the levy made was invalid, by reason petition to this court, we should, at this

of the debtor having onlyamortgage inter- late day, feel reluctant to depart from it, if

est in theland,but wouldconclude, that the there were serious doubt of its soundness

plaintiffwould undertake to show,that no upon common law principles, which we

levy whatsoever was made. This form of think there is not. This case decides. too,

pleading would doubtless be well enough, that it is incumbent upon the creditor.

where the defect was apparent upon the seeking a new execution upon the ground

levy itself. And in such a case the action of defect of title in the debtor to the estate

124 22 v1.
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levied upon, to show by positive evidence,

prima facie, that such defect existed, and

that he cannot for this purpose call upon

the debtor to show his title affirmatively.

This will apply to the matter of proof, in

the present case, after a presumption

against the continuance of the mortgage is,

The only question is, whether that judg

ment is to be regarded as so irregular, that

it may be avofded by the conusor, by plea.

Not to intimate any opinion, how far the

administrator might have de“fended

against the proceeding,—which is, ‘$47

in our opinion, somewhat questiona

raised,by lapse of time. The same view of - ble,—we feel no hesitation in saying, that

thelaw upon this subject was taken by this l the judgment, while it remains in force,

court,in Royce v. Strong,11 Vt. 248, and in must conclude every defence of this char

Hyde v. Taylor, 19 Vt. 599. And in Dimick I

Y. Brooks, 21 Vt. 569, it was attempted to 5

be shown. that debt upon record cannot;

be aided by averment of matter in pais,i

dehors the record. To what is there said,

I could add nothing here. I

We think, then, in conclusion, that the

record, and the record only. must be held

conclusive, until, by some proceeding

brought to operate directly upon the rec

ord itself. the levy is avofded. This was

done, in Hurlbut v. Mayo, 1 D. Ch. 387. by

audita querela, and may now always be‘

done by petition to this court, under the.
statute. The case of Lawrence v. Pond, 1Ie’

Mass. 433, conforms to the view here taken.

Judgment reversed, and judgment for de

fendant, upon the issue jofned, and the

facts found by the county court, unless the

plaintiff elect to become nonsuit.

‘346 ‘Jessa STEDMAN v. EPHRAIM INcaA-l

HAM. -

(Windsor, March Term, 1850.) I

One who has reco ized for costs in a suit cannot, l

after judgment as been rendered against his I

principal and scirefacias has been brought upon l

the recognizance, defend against the scirefacias

by showing an irregularity in obtaining the judg

ment against the principal.

Scire facias upon a recognizance by the,

defendant for costs in a suit in favor of

Herrick Ingraham against this plaintiff,

judgment by nonsuit being averred to have

been rendered in that suit. The defendant

pleaded nil debet, and also pleaded, that

Herrick Ingraham died during the pen

dency of the former suit, that H. E. Stough

ton was appointed his administrator,that

the administrator neglected to enter and

prosecute thesuit, and was cited, after two

terms had elapsed. to prosecute the suit,

and that, the administrator neglecting then

to appear, the judgment of nonsuit was

obtained. To these pleas the plaintiff de

murred. The county court, November

Term, l848,—KELLooo, J ., presiding,—ad

judged the pleas insufiicient. Exceptions

by defendant.

L. Adams for plaintiff.

H. E. Sto ugh ton for defendant.

The opinion of thecourt was delivered by

REDFIELD, J . The facts material to the

determination of the present case are, that

one Herrick Ingraham brought a suit

against the plaintiff, for the prosecution of

which the defendant became recognized.

Herrick lngraham died, and H. E. Stough

ton was appointed his administrator,--and

after two terms had elapsed, the plaintiff

caused Stoughton to be cited to prosecute

the suit. He made no appearance and the

county court gave judgment against the

estate, as of nonsuit.

acter. The defendant is to be regarded as

so far privy to the judgment, that he can

not he allowed to attack it in this collat

eral manner. Judgment affirmed.

SoLoMoN DmvxER v. CarusroPnEn C.

Row:.:LL.

(Windsor, March Term, 1350.)

The plaintiff delivered to the defendant certain

sheep, and the defendant executed a receipt

therefor, in which he agreed to keep the sheep,

or cause them to be kept, “the full term of three

years, and return the same, or others in their

place as good as they are. " Held, that this was

not a sale of the sheep to the defendant, nor 8

bailment with power to sell, but that it was a

bailment of the property for a certain period,

with a stipulation for its return at the expira

tion of the bailment; and that the propert in

the sheep would not vest in the bailee, unti he

had performed his part of the agreement by re

turning to the plaintiff other sheep of equal

quality; and that, for a conversion of the sheep,

the plaintiff could sustain an action of trover.

Trover for one hundred and eleven sheep

and five hundred pounds of wool. The ac

tion was originally brought against Rowel!

and one Jabesh Hunter, who deceased dur

ing its pendency. Plea, the general issue,

and trial by jury, May Term, 1848,—R1-:D

Fn-:Ln, J ., presiding. On trial the plaintiff

gave in evidence a receipt, signed by the

defendants, dated November 1, 1840, which

was in these words,—“Received this day

of Solomon Downer onehundred and eleven

sheep, which are about an average ffock

with ffocks in general, they being the best

sheep in the fiock which the said Downer

bought of Bani Udall except sixteen fat

wethers and nine lambs; said sheep we

agree to keep, or cause to be kept, the full

term of three years, and return the same,

or others in their place as good as they

are, to the said Downer ;—said sheep to be

delivered at the expiration of the three

years, on the premises where we now live.

We also agree to deliver to the said Downer

fifty five and one half pounds of wool, on

said premises, in the month of June

‘next, and also the same quantity in ‘348

June, 1842 and 1843; said wool to be

good merchantnble ffeece wool, such as

may be the product of said above men

tioned ffock of sheep. There is not to be

delivered but five lambs with said sheep to

the said Downer.” It was conceded. that on

the day of the date of the writ in this suit,

and before service, the plaintiff demanded

of the defendants the sheep and wool,

which by the contract belonged to him,

and that the defendants did not deliver

either. The plaintiff also proved the value

of the sheep and wool specified in the con

tract. The defendants gave evidence tend

ing to prove, that the wool for the first

year had been paid to the plaintiff, at the
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-et al., 14 Vt. 867;

time it became due, and that they deliv

ered to the plaintiff. in the course of thesum

mer or autumn of 1841, all the sheep which

they then had, and, among them, most

or all of the sheep which they received from

the plaintiff. The plaintiff then gave evi

dence tending to prove, that he paid the

defendants, in money, at the time of the

delivery, for all the sheep he received from

them, and that he did not receive from

them any of the same sheep specified in the

above contract. Upon this evidence the

court decided, “as matter of law,” that

the plaintiff was not entitled to recover,

and directed the jury to return a verdict

for the defendants. Exceptions by plaintiff.

Tracy & Converse and W. C. French for

plaintiff.

At the time the defendants received the

sheep, the title to them was in the plain

tiff, and the contract shows, that the title

was to remain in him; the defendants were

to keep the same sheep thefull term of three

years. and yearly deliver to the plaintiff a

stated portion of their product. It was

not theint/ent of the parties, that the plain

tiff should part with his general property

in the sheep, until the defendants had re

turned other sheep in their place. The

mere fact, that the receipt is in the alterna

tive. to return these sheep or others asI

good, does not pass the title in these sheep|

Sibley v. Story, 8 Vt.’to the defendants.

15. Smith v. Niles. 20 Vt. 315. The re

turning of other sheep. by the terms of the

contract, was a condition precedent. which

must have been performed, before the gen

the contract. even if the defendants at the

1 same time had the receipted sheep in their

own possession. The agreement to keep

the sheep for three years had reference

merely to the time. for which the contract

was to run, and not to the identity of the

sheep. It was not designed to oblige the

defendants to keep the same or any other

sheep ;—this is evident from the fact, that

the contract provides for the return of

others; and hence the contract contains

no provision as to the manner of keeping

the sheep, nor as to their increase. The

cases decided in this state differ in essential

features from this; there is, in all of them,

an express reservation of title, or manifest

intention to retain title, as security for ful

filment on the part of the defendant. The

case of Hard v. West, 7 Cow. 752, is directly

in point. So, also, Jones on Bail. 102, Ed.

of 1796, p. 142; 2 Kent, 4th Ed., 589; Story

on Bail., 3d Ed., 440; Holhrook v. Arm

strong, 10 Maine 31; 3 Mason 478; 21

Wend.85. ‘Thecaseshows no actual ‘350

conversion. Upon the ground as

sumed by the plaintiff, he should have

shown actual conversion of the sheep,

within the three years, or a demand, at the

end of that time, at the place specified, and

refusal to deliver,—and, as to the wool,

actual conversion of he respective annual

amounts to be paid, efore the time of pay

ment, or demand at the time and place

specified and refusal to deliver. The de

mand was insufficient; the property should

have been specified, and, not having been

,so. the neglect to deliver any sheep, or

eral title in those sheep would pass to th.-i wool, was no evidence of conversion.

defendant. In this state the doctrine of

conditional sales has been carried much

farther, than by the courts of some of the

neighboring states. See .\iinot-s Dig.

‘349 626; l’Hussey v. Thornton,4Mnss. 405;

Marston v. Baldwin, 17 Mass. 606;

Haggerty v. Palmer, 6 Johns. Ch. R. 437;

Russell v. Minor, 22 Wend. 661. We think this

case much stronger, than many of the

cases of conditional sales, which have been

sustained in this state.

882.

J. Barrett for defendant.

We assent to the law of the cases touch

ing the rights and liabilities of parties to

conditional sales,—as West v. Bolton,4 Vt.

555, and Bigelow v. Huntley,8 Vt. 151; and

of the cases of baihnents with terms of

sale superadded,—as Grant v. King et al.,

14 Vt. 367, and Bradley v. Arnold, 16 Vt.

382; and of cases of ballment of chattels for

a specific time and purpose, where the

bailee, within the time, puts the thing to a

different use from that for which it was

bailed,—as Swift v. Moseley et al.,10 Vt. 208.

To sustain trover, the plaintiff must have

the right to some identical or specific

goods. 1 Chit. Pl. 147 The receipt does

not give the plaintiff any title, or interest,

in any specific wool, but contains only an

independent agreement to deliver a certain

-quantity and quality of wool, without de

finingwhat particular wool. The contract

-does not hold the defendants accountable

for the same sheep, but only for the same

number of sheep; at the end of the three

years any other sheep would have answered

The opinion of the court was delivered by

- KELLoGG, J. This is an action of trover

lfor certain sheep and wool.
The plaintiff,

to prove his title to the property, gave in

evidence-a receipt executed by the defend

| ants to the plaintiff, and also evidence of a

I demand of the defendants for the property

and of their failure to deliver the same.

Upon the evidence, the court below de

See Grant v. King - cided, as matter of law, that the plaintiff

Bradley v. Arnold, 16Vt. was not entitled to recover; and the cor

rectness of that decision is now the subject

of enquiry.

Whether the decision of the county court

is sustained. or not, must depend upon the

construction, that is given to the receipt,

or contract, referred to in the bill of excep

tions. If it is to be construed as a sale of

the property to the defendants, or even a

bailment with the power to sell the same,

(and such the defendants insist is the legal

Ieffect of the contract,) then the decision of

' the county court was undoubtedly correct.

I It is a well settled rule in theinterpretation

. of contracts, that the intention of the par

| ties shall prevail and be carried into effect,

lprovided it can be done consistently with

l the rules of law. Hence the inquiry arises,

- was it the intention of the parties, that

Ithe plaintiff, by the contract, should be
divested of the ownership of the property,

and the same be vested in the defendants?

Or was it a bailment of the property for a

certain period, with a stipulation for its

return at the expiration of the bailment?

We are inclined to think. that the latter

was intended by the parties, and that this

1126 22 vr.
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is apparent upon the face of the contract. I that he could claim, upon the most liberal

The defendants, in express terms, agree to ’

keep the sheep for the period of three

‘351 years; which is inconsist“ent with

the idea of an absolute sale of the

property-. If the parties had intended a

sale, we can hardly believe, they would

have inserted such a stipulation in the con

tract. The plaintiff could have had no mo

tive for requiring it. and the defendantsl

would not have been lil-.ely to have sub-’

mitted to it.But it is said, that by the contract the-

-defendants were allowed “ to return the

-same sheep, or others in their place as good

as they were:” and this has been urged as

giving the defendants an unqualified right

to dispose of the same. But the fact, that

the obligation of the defendants in relation

to the return of the sheep is in the alter

native, does not necessarily determine the

-character of the contract nnd convert it

into a contract of sale. Such a contract is

not inconsistent with thecontinued uI\-IleII

ship of the property by the plaintiff. It

construction of the contract. This con

struction of the contract is most beneficial

to the defendant, and carries into effect, we

think, the obvious intention of the parties.

Judgment of the county court reversed.

DuDLEY WumrAMs v. Znss Bass.

(Windsor, March Term, 1850.)

The plaintiff, to prove his title to land, offered in

evidence on office cop of a deed in his chain of

title, which contains no appearance upon its

face, that the original deed was sealed by the

grantor, and it did not appear, that possession of

the land had ever been taken under the deed.

Held, that the copy was not competent evidence.

The antiquity, alone, of a deed, apparently defect

ive, is not sufficient to justify the presumption of

its due execumon.-

Neither can such presumption be raised from the

fact, that the deed was acknowledged and record

6d,—the record showing only an imperfect deed.

Trespass de bonis asportatis for taking

certain logs from land of the plaintiff in

was so held in Smith v. Niles. 20 Yr. 3l5. i Brnintree. Plea.thegeneralissue, and trial

That was a lease of cows for three years, by jury, May Term, 1849,—Kr-;1,L0o(;, J.,

with a stipulation by the lessee to return presiding. On trial the plaintiff, to prove

the same Cows. -)1- those worth 8-9 much, his title to the land in question, offered in

and it was held not 120 be a_sale 0f the evidence, among other testimony, a copy

-c0“-B- oI- to give the bfiile? 9- r1$-’-Iht 150 se11; from the office of the town clerk of Brain

that it was Bimnlya pr0vis10n.1n the event tree, of a deed from Elijah French to Ezra

that any of the cows were lost under such Weld- dated February 3,1795, purporting to

circumstances, as to render the bailee 1ia- cQnveythesame1and_ The deed contained

ble, that he might replace them with other’ a condition, that 1|; was to becomevofdmp

Cows of equal v3-111% S0 in the 0a59 of onthepaymentofaspecified sum of money

Grant v. King et al., 1-i Vt. 367. it was held .

that where cattle were leased. with a pro

vision in thecontract, that thflesseeshould

return the cattle at the expiration of the

term, or pay a certain sum in lieu thereof,

if did not amount to asale of the property.

These decisions are founded upon the sup

position, that the parties, by the terms of

the contracts,intended a bailment and not

a sale.

We are aware. that the case of Hurd v.

West, 7 Cow. 752, cited at the argument. is

-opposed to the view, which we take of the

case before us. There the court seem to

consider, that the alternative words in

the contract determine its character,—that

the right of the party to return other sheep

-of equal value makes the contract operate

as a sale,—that such is the legal effect of

the contract, and that upon the delivery

-of the property it vests in the hailee, or

vendee. This decision is admitted to be in

direct conffict with the case of Seymour v.

Brown, 19 Johns. 44,—which last case is

said to be overruled. Which of the two

-cases is the better law, I do not deem it

necessary to inquire, as I think the

‘352 case at bar must be ‘controlled by

the decisions of our own court. It is

analogous to the case of Smith v. Niles,

and I think, in principle, cannot be distin

guished from it.

It may be asked, if the property at the

time of the bailment does not pass, when

does it vest in the bailee? We answer,

certainly not until the bailee performs his

part of the contract, by returning other

sheep of equal goodness. That sufficiently

erty bailed, and affords to the bailee allI

|such as

- secures to the bnilor a return of the prop-I

by the grantor to the ‘grantee,

within three years and six months -°353

from the date of the deed. There was

no mark, or writing, against the name of

the grantor, upon this copy, to indicate

that the original deed was sealed by him.

The testimonium clause was in these words,

—“In witness whereof I hereunto set my

,hand and seal. this third day of February,

A. D. 1795.” ’1-h:\ certificate of acknowledg

ment was in these words,—“Personally ap

peared the withln named Elijah French and

acknowledged the within written instru

ment, by him subscribed, to be his free act

and deed,” &c. From the certificate of the

town clerk it appeared, that the deed was

received by him and recorded February 16,

1795. There was no evidence, the t the plain

tiff, or those under whom he claimed, had

ever been in the actual possession of the

premises. The defendant objected to the

admission of this deed, for the reason that

it did not appear to have been sealed, and

that it did not appear, that the c01iditi0Ii

of defeasance had not been performed ; but

the objection was overruled by the court.

and the evidence admitted. Many other

questions were raised in the course of the

trial, and were argued by the counsel in the

supreme court; but as they were not de

cided by the court,they need not be stated.

Verdict for plaintiff. Exceptions by defend

ant.

W shburn & Marsh for defendant.

The deed from French to Weld was inad

mlssible to support the chain of title. No

presumptions can he made in its favor.

pertain to ancient deeds, when it is

- See note at end of case.
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not pretended, that the plaintiff ever had

any possession of the land conveyed by it.

1 Stark. Ev.65. 1Phil.Ev.477. 3 Ib.. Cow.

& H. Notes, 1310. 3 Johns. 292. 9 lb. 170.

This being adeed of mortgage only, and to

become vofd on the payment of a certain

sum, and the plaintiff never having been in

possession of the land, if the court are to

presume any thing, they will presume, that

the condition of defeasance was duly per

formed, or they will require the plaintiff to

produce the original deed, or some evidence,

tending to satisfy the court, that the con

dition had not been performed. Cases are

found, where deeds have been given in evi

dence, without proof of their execution,

after a lapse of thirty years; but in such

cases the original deeds were produced, and

were found among the title papers of the

owners. 7 Wend. 371.

‘354 ‘Tracy & Con verse for plaintiff.

It is by no means certain, that the

deed from French to Weld had no seal. The

acknowledgment and record areevidence of

due execution. Williams v. Wetherbee, 2

Aik. 329. 1 Stark. Ev. 343. The seal can

not be recorded; and there is no necessity,

that the copy should contain the seal or

any representation of one. The deed pur

ports to have been signed, sealed and deliv

ered. and, after this lapse of time, it is to be

presumed. thatit was duly executed. May

or &c. of Beverly v. Craven,cited in 1 Greenl.

Ev. 174, note. Every intendment is to be

madeinfavorofitsdueexecution. Stevens,

Adm’r, v. Griffith et al.. ;: Vt. -148. This}

these are ordinarily madem favor of

long continued ‘possession. and for ‘355

the purpose of quieting that posses

sion. And to justify these presnmptions in

aid of ancient possessions, it is not neces

sary, that the triers should believe, that

any such fact ever existed, as is supposed.

It is what is termed in thebooksa “ conclu

sive presumption of law.” But in thepres

ent case neither the plaintiff, nor any of

those under whom he claims title, wereever

in the actual possession of the premises, and

the inquiry arises. do the facts in the case

warrant the presumption, that the original

deed was properly sealed? For it is quite

clear, that without either actual or pre

sumptive proof, that such was the fact, the

deed of French conveyed no title. Theseal

being wanting, the deed was not conform

able to the statute.

The case of the Mayor of Beverly v. Cra

ven, 2 M. & R. 140, is cited as an authority

to justify the presumption. Weare notfur

nished with the case, but have only been

able to refer to a brief note of it, given by

Mr. Greenleaf in his treatise on evidence. It

however appears, that the question arose

upon an ancient document, purporting to

be an exemplificathm, produced from the

proper place of deposit, having the usual

slip of parchment, to which the great seal

is usually appended, but no appearance,

that any sealwas ever affixed to this; and

it was held. that it was to be presumed.

that the seal was once there and had been

accidentally removed. Whether there were

was merely a conditional deed: the whole | other circumstances in the case, to corrob

contract was contained in the deed; and if ate the presumption. we are not advised.

the deed is to be avoided, on the ground It will be remarked, that in that cae the

that the condition has been performed, the

defendant must prove the performance, pre

cisely as much as though a note had been

given for the sum named in the condition

and that note produced by plaintff. Hull

1’. Fuller, 7 Vt. 106.

Theopinion of the court was delivered by

KsLLooo,J. This was an action of tres

pass for taking and carrying away certain

mill logs from the plaintiffs land in Brain

tree. The plaiLtiff, to prove his title to the

premises, gavein evidence, under objections,

an office copy of a deed from Elijah French

to Ezra Weld. dated February 3, 1795. To

the admission of this deed two objections

are urged ;—1. That the copy contained

nothing indicating that the original was

sealed ;—2. That the deed was conditional,

and subject to be defeated upon the pay

ment of a sum therein specified, and there

being no evidence in the case tending to

show that the condition had not been per

formed.

It is insisted by the plaintiff, that the

court, in favor of a deed so ancient, should

presume, that the original was duly sealed,

and that the seal was accidentally removed,

or that the town clerk, in recording the

original document was produced; and in

that respect it differs from the case at bar,

in which a copy is offered. I have notbeen

able to find any other case, which goes to

the same extent. Had the deed of French

been followed by possession, it would seem

from the authorities, there could be no

doubt, but the presumption of its due exe

cution would be fully warranted. It has

sometimes been supposed, that possession

was indispensably necessary to warrant

the presumption; but at the present time

the balance of authority seems to be the

other way; 1Greenl. Ev.,sec.144, and note;

and that the presumption may be raised,

when sufficiently corroborated by other cir

cumstances. Is there any thing in thecase

at barto aid thepresumption? Neitherthe

grantee of French or those claiming under

him were ever in the actual possession of

the land. Nor is there any evidence in the

case, upon which to base the pre

'sumption, that the deed contained ‘356

a seal, but its antiquity; and this, we

think, the current of authority upon that

subject will hardly justify.

It is said, that the acknowledgment and

record are evidence of the due execution of

the deed ; and Williams v. Wetherbee, 2Aik.

deed, had inadvertently omitted toindicate l 329, is cited, as supporting this principle.

upon the record, that the deed was sealed. That case decides,that the record of a deed

This is ordinarily indicated by ascroll; but to a third person, and not to the party, is

no such representation appears upon the prima facfeevidence of the due execution of

copy. There are cases, unquestionably, the deed and its contents: but bythis is to

where presumptior . of this character may l be understood a perfect record. as is said

be raiseu,—cases where even grants and | by the court in Ex’rs of Booge v. Parsons

the surrender of grants are presumed; but | et al., 2 Vt. 458. In that case there was no
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attestation of the recording ofiicer upon the

record; but the book of records was pro

duced and the particularrecord was shown

to be in the hand writing of the then town

clerk,—a circumstance tending to corrobo

rate the presumption, that the deed was

properly recorded. It was held, that the

attestation of the recording ofiicer was evi

dence of the record,butnot a part of it.but

that it was not the only evidence, which

could be received to support the record.

In the case under consideration. the court

would by no meansintimate. that the omis

sion of the scroll upon the record is conclu

sive against the validity of the deed.

may be satisfactorily explained, so as to

raise a presumption of its due execution.

At present, however, no such explanation

appears.

From these remarks it will be seen, that

the judgment of the court below must be

reversed; and consequently it becomes un

necessary to pass upon the remaining ques

tlous in the case.

Ji dgment of the county court reversed.

NOTE.

Evmr-:.\-en—AxciENw Ixsrauussrs. Where any

document pur orting or proved to be 30 years old

is produced rom its proper custody. it is pre

sumed that the signature, and every other part of

such document which purports to be in the hand

writing of any articular person, is in that

person’s handwritmg. Bell v. Brewster, (Ohio,)

10 N. E. Rep. 679. This rule applies not only

to instruments of a formal character, such as

wills, bonds, and other deeds, but also to receipts,

letters, entries, and all other ancient writings. Id.

A deed more than 30 years old, which has been

acted upon, and under which the purchaser took

possession, is admissible in evidence without

roof of execution. Dodge v. Briggs, 27 Fed.

ep. 160. A deed defective in execution, and never

recorded, is admissible as evidence of title 40 years

afterwards, on being produced from the possession

of the heirs of the grantee, and the grantee and his

heirs having been in possession of the land under

claim of title. Boyd v. Bethel, (Ky.) 9 S. W. Rep.

417. Testimony of an attorney that be and the

clerk have searched the records with diligence,

and cannot find the papers under which a sheriff’s

deed was executed 40 years before, together with

evidence that the were withdrawn by a firm of

lawyers, one of w om had moved away, and the

other disclaimed all knowledge of them, warrants

the court to whose records the papers belong in

admitting the sheriffs deed as an ancient instru

ment, without further proof of the sheriiif-sauthor

ity to make it. Ruby v. Von Valkenberg, (Tex.) 1"

S. W. Rep. 514. Where the title to land was claimed

under a bounty warrant more than46 years old,

such warrant having been produced from the prop

er custody, and being free from suspicion on ac,

countofanyihing appearing on its face, was held ad

missible in evidence without proof of its execution.

Shum v. Hicks, (Tcx.) 4 S. W. Rep. 456. And the

fact than an afiidavit was made, that certain words

had been fraudulently inserted, but by a person

who had no knowledge of the instrument on which

a reasonable belief that it was not wholly enuine

iIguld be based, was held not to alter the t a rule.

The genuineness of such instruments may be

shown by other facts than that of possession.

When proof of possession cannot be had, it is

within the very essence of the rule to admit the in

strument, when no evidence justifying suspicion

of its genuineness is shown, and it is found in the

custod of those legally entitled to it. Ap legate

v. Minmg Co., 6 Sup. Ut. Bop. 742. A de is ad

missible as an ancient instrument without proof

of possession under it of the parties offering it, or

of those under whom they claim, where it appears

..|

that it is 60 years old. that it was produced from

among the papers of the antee in the custody ofhis heirs, and that he anglhis heirs had paid taxes

upon the land down to the time of bringing the ac

tion. Fulkerson v. Holmes, Id. 780. Under a stat

ute roviding thata deed more than 30 years old,

hav ng the appearance of genuineness, and com

ing from the proper custody, if possession has been

consistent therewith, is admissible in evidence

without proof of execution, a deed which meets

the other requirements is admissible, though pos

session is not proved, where it is admitted by both

parties that the land was wild and unoccupied

until shortly before the commencement of the suit.

Prigden v. Green, (Ga) 7 S. E. Rep. 97.

‘IsRAEL P. BRowN v. ALBERTus El)- ‘357

sos AND THE TowN oF PLYM

ours.

(Windsor, March Term, 1850.)

An entry upon a tract of land under a survey bill,

or record, giving a definite and certain extent to

such land, and the occupation of a part of the

land, if there be no evidence to limit and restrict

the possession, will be regarded as extending the

possession constructively over the entire tract

included in the survey; but this construcmve

possession may be restricted by the acts and

declarations of the occupant, showing that he

does not make his claim of title equally exten

sive with the survey.

In this case, which was ejectment, the plaintiff

claimed the land described in his declaration un

der a series of deeds from one R., who, without

title from the original proprietors, surveyed, in

1787, a tract of land, which included the de

manded remises, and placed his survey bill up

on record, and in 1790 entered into possession of

a portion of the tract so surveyed; and it ap

peared, that R. and his grantees, including the

plaintiff, had continued in possession of that

part of the tract, of which possession was first

taken, until the trial of this suit; but it appeared,

that lt., when he entered upon the lot, and dur

ing his occupancy, never claimed any part of the

demanded premises, as part of that lot, that be

designated to different individuals a line, as the

boundary of his survey, which did not include

the land in dispute, that he ever after claimed

that line as his boundary, and that all the fran

tees of R., including the plaintiff, recognize that

line as the boundary of the survey, until 1:44;

and it was held, that this limited the title, based

upon constructnve possession, to the line thus

designated.

Ejectment for land in Plymouth. Plea,

the general issue, and trial by jury, May

Term, I848,—REDF1ELD, J., presiding. On

trial the plaintiff, to show title in himself

to the land described in his declaration, gave

in evidence the charter of Plymouth, dated

July 6,1761,by which it appeared, that one

John Grimes was an original proprietor of

said town. He then gave in evidencea deed

from David Baldwin, administrator of the

estate of Thomas Kendall, to Jonathan

Wilder, dated April24, 1786, and a deed from

Jonathan Wilder to Luke Rice, dated March

6, 1787, conveying the undivided right of

John Grimes in said Plymouth. He then

gave in evidence asurvey bill, duly recorded.

dated September 12, 1787, of one hundred

and fifteen acres upon the right of John

Grimes, described by courses and distances;

and also a series of deeds,conveying to the

plaintiff the land described in the survey bill.

But the plaintiff gaveno evidence tend

ing to prove, that ‘Thomas Kendall, ‘358

or David Baldwin, ever owned the
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right of John Grimes. The land in contro

versy was situated at the southerly end of

the tract included within the survey. The

plaintiff farther gave evidence tending to

prove, that Luke Rice went into possession

of the land described in the survey bill

about the year 1790, and that he and those

claiming under him, including the plaintiff,

had ever sincecontinued in possession there

of, and that the land in controversy was in

cluded within the survey. The plaintiff

claimed the land in controversy as part of

the tract included within the survey, and

the defendants claimed it as part of the

“l\linister’sRlght,”in Plymouth. Theland

in controversy was wild until since Octo

ber 1, 1844, at which time the selectmen of

Plymouth leased it to the defendant Edson,

who soon after commenced cuttingthetim

her thereon ; and no question was made, but

what the defendants would hold the land,

if not included within the survey. The de

fendants gave in evidence the survey and al

lotment of the town of Plymouth, made be

tween theyears 1793 and 1796, which tended

to show, that the land in controversy was

a part of the “Minister’s Right” in said

town. They then gave evidence tending to

prove, that Luke Rice, as early as 1793,

claimed to a line, as the southerly line of

the land described in the survey bill, which

did not include any part of the land in con

troversy, and that Rice never claimed any

part of the land in controversy, and that

those claiming under Rice had at all times

recognized said line, asthe southern bound

ary of the survey,until since 1840, when the

plaintiff discovered, that his easterly and

westerlylines were not of the length which

they were described to be in the survey bill ;

and that the plaintiff then claimed a part

of the land in controversy; and that this

suit was commenced in October, 1846. and,

afteraverdictfor the plaintiff and a review

entered by the defendants, the plaintiff, at

the November Term, 1847, of the county

court obtained leave of the court and

amended his declaration, so as to include

the whole of the land in controversy. The

defendants requested the court to charge

the jury, that if the land in controversy

was part of the land described in the survey

bill, yet if Luke Rice. as early as 1793. had

claimed, as the southern boundary of his

land, the line to which the defendants now

claimed as their northern boundary,

‘359 and llice and those claiming ‘under

him had from that time recognized

said line as their southern boundary and

acquiesced in it as such, until 1840, and

made no claim farther south than thatline,

the plaintiff could not recover. But the

court instructed the jury, that such a recog

nition and acquiescence would notprecinde

the plaintiff from claiming all the land,

which Luke Rice originally surveyed, inas

much as the land in controversy,duringall

the time of such recognition and acquies

cence, had been in a wild state, and no one

had been in actual possession of it: and

that the plaintiff would have the right so to

extend his land southerly to the son th line

of the original survey, until some one had

been in the possession of said wild land for

the term of fifteen years. Thejury returned

a verdict for the plaintiff, for the whole of

the land in controversy. Exceptions by

defendants. After verdict the defendants

proposed to enter a review of the cause;

but the court decided, that the defendants.

having once reviewed, could not review

again, although but part of the land now

recovered was included in the declaration.

at thetimethe review was entered. To this

decision the defendants also excepted.

S. Fullam and Tracy & Converse for de

fendants.

In order to acquire title by constructive

possession, which is all the plaintiff claims

he had in this case, it is necessary, not only

that he have actual possession of a part of

the land covered by the deed, but that he

claim title to the whole for at least fifteen

years. 7 Vt. 100. 5 Vt. 209. 10 Vt. ll

Vt. 129. 1 D. Ch. 92. 11 Vt. 521. Doolittle

v. Linsley, 2 Aik. 155. A person withdraw

ing his claim to land, to which he has atltle,

loses his constructive possession, and the

constructive possession of another may

commence at the same time. Crowell v.

Bebee, 10 Vt. 33. The presumption of law,

that a person, who takes possession of a

tract of land under a deed. claims all cov

ered by the deed, is merely prima facie,

liable to be rebutted by proof. If theplain

tiff, who has no title except by possession,

did not possess or claim possession of the

premises for fifteen years, he has acquired

no title, whether his neglect were the result

of mistake, or inadvertence, or any other

cause. If, as against an individual proprie

tor, the plaintiff, by his survey and previous

possession of a part, had gained a

prior occupancy of ‘the whole tract, ‘360

which, by fifteen years continuance

would become a title, such could not be the

effect in this case, as it seems conceded, that

the premises are included in the Minister’s_

Right, against which the statute of limita

tions will not run. University of Vt. v.

Reynolds et al. , 3 Vt. 542. Propagation Soc.

v. Pawlet et al.,4 Pet.480. Thedefendants’

application for a review wasimproperly re

fused. The defendants have not had a re

view of their cause, but only of part of it.

Washbum & Marsh for plaintiff.

1. The land in controversy was notin the

actual possession of any one, unless of the

plaintiff or his grantor, until October, 1844;

and all the lands adjofning it upon the south

were vacant lots. Hence there was no oc

casion, until that time, for the plaintiff, or

his grantor, to pofnt out with precision his

southern boundary, or even to determine

for himself where it was. The law had ex

tended the constructive possession of Luke

Rice. in 1790, to the true southern boundary

of his lot,—which included the land in con

troversy ; and until an adjoining proprietor

should encroach upon his lot, or makeclaim

of title to its southern portion, or some

trespassershould intrude, it was useless for

Rice, or for the plaintiff. to attempt to de

fine, for himself, or for others, the point to

which the law was thus extending his pos

session. The plalntiifandhis grantor have

always claimed all that wasincluded in the

survey bill. The jury have established the

fact. that the land in controversy was thus

included. Hence, when Luke Rice entered

into possession of a portion of thelot in 1790,

the law extended his constructive posses
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sion over all theland included in the survey

bill.—a-nd consequently overthe land in con

troversy. All that is assumed by the defend

ants, in their request to thecourt to charge,

is, in effect, that Rice was mistaken in the

extent, to which the law was thus extend

ing his constructive possession, and that his

grantees continued under thesame mistake,

until the claim made by the defendants af

forded a motive for examination. Neither

the defendants, nor any third person, were

injured by that mistake. It is clear that

neither Rice, nor his grantees intended to

withdraw their claim to any portion

‘361 of the land covered by the sur‘vey

bill;—because, before any claim was

asserted by any person, examination had

been made, and the error discovered. It

would be unjust to give to the plaintiffs

mistake an effect, which neither he nor his

grantors intended, and which was not

known to the defendants, and upon which

neither the defendants, nor any other per

son, ever acted. In Crowell v. Bebee, 10 Vt.

33. it was decided, that “an admission, by

a party, of amistaken boundary linefor the

true one has no effect upon his title;” and

the dictum of the court in that case, as to

its effect upon his constructive possession,

must be taken with reference to the facts in

that case. 2. The defendants were not en

titled to the review claimed. If the action

remained the same after the amendment,

that it was before, they had had one review;

—if it was made a different action by the

amendment, they should have excepted to

the allowance of that amendment; and not

having done so, this court will presume,

that the amendment was properly allowed,

-—and so the action remained the same.

The opinion of the court was delivered by

KELLoGG, J. Two questions are raised

by the bill of exceptions; but only one was

much relied upon in the argument, and that

relates to the instructions given to the jury

by the court below; and it is the only ques

tion necessary to beconsidered in disposing

of the case. The plaintiff, at the trial, at

tempted to deduceatitleto theland in ques

tion from John Grimes,who was shown to

have been an original proprietor of thetown

of Plymouth. He. however, failed to estab

lish such title, and was driven to the neces

sity of relying upon apossessory title. The

case shows,that as early as 1787 Luke Rice

caused a survey to be made of the lot in

question, and that in 1790 he went into the

possession of aportion of theland described

in his survey bill, and that he and those

claiming under him, including the plaintiff,

have ever since possessed the same. N0

pant. however, of the piece of land in con

troversy was ever in the actual possession

of any one, until since 1840. It farther ap

pears, that as early as 1793 Rice claimed to

a line, as the southerly line of the land de

scribed in his survey bill, which did not in

clude any part of the land in question, and

that Rice never claimed any part of

‘362 the ‘land in controversy; and that

those claiming under Rice had at all

times recognized that line, as the southern

boundary of the land described in the sur

vey bill, until since 1840; and that between

the years 1798 and 1796 an allotment of the

town was made, by which it appears, that

the land in controversy was included in

what is commonlyr called the Minister’s

Right.

Upon these facts the plaintiffclaimed, and

the county court, in their charge, evidently

proceeded upon the supposition, that Rice,

by his entry upon the land under his sur

vey, acquired a constructive possession of

all theland included in the survey, and that,

by the continuance of that possession, he

acquired a title to the land in controversy ;

for the plaintiff did not claim to haveshown

any title to this portion of the land, but a

title resulting from a possession by con

struction.

It has been repeatedly held by this court,

that if a person enters upon a tract of land

under a deed, orpitch,giving a definite and

certain extent to such land, his possession

of any part will be construed as a posses

sion of the whole, and as co-extensive with

the claim of title. Hull v. Fuller, 7 Vt. 100.

Beach v. Sutton, 5 Vt. 209. Crowell v.

Bebee, 10 Vt. 33. But we know of no in

stance, in which a possession by construc

tion has been held to extend beyond the

claim of title. We readily grant, that an

entry under a survey, like the one in the

present case, and the occupation of a part

of the land, if there be no evidence to limit

and restrict the possession, will be regarded

as extending the possession constructively,

over the entire tract included in the survey.

But we think, this constructive possession

may be restricted by the acts and declara

tions of the occupant, showing that he does

not make his claim of title co-extensive with

the survey.

The fact,that Rice, when he entered upon

the land and during his occupancy, never

claimed any part of the land in controversy,

that he pofnted out a line, as the southern

boundary of his survey, which did not in

clude the land in dispute, that he ever after

claimed that line, as his southern bound

ary, that the plaintiff, and all those under

whom he claims, recognized this line as the

southern boundary of the survey until 1844,

in the judgment of the courtlimits the con

structive possession to the line thus desig

nated.

The county court seem to have attached

no importance to these ‘facts, but to

haveconsidered,that inasmuch as the ‘363

land in controversy had, during all

the time, been in a wild state, and no one

in the actual possession of it, the plaintiff

had the right to extend his land south, as

far as the south line of his original survey,

until someone had been in the possession of

the land in dispute for the term of fifteen

years. This, we think, is manifestly er

roneous. As the plaintiff had neither a

paper title nor a title by possession to the

land in dispute, we do not see what right

he had to extend his line, so as to embrace

land in the possession of others, although

that possession had not been continued for

fifteen years.

The judgment of thecounty court is there

fore reversed.
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In re RusssLL D. Hosusv.

(Windsor, March Term, 1850.)

It is not sufiicient to entitle a prisoner toadis

charge upon hnbcns corpus, that he is commit

ted upon mesne process. in an aciion founded

on contract. issued against his body by a justice

of the peace, u on the aiiidavit oi.’ the creditor,

when he offers himself to be examined, under

the statute of November 5, 1845, in regard to the

grounds upon which the writ issued as a cupi-‘L8,

and the justice declined to examine him.

Nor is it a suificient reason for ordering his dis

charge, that the creditor had previously com

menced another suit against him. for the same

cause of action, and had therein at ached his prop

erty to double the amount of the debt.

Habeas corpus. The petitioner alleged.

that he was imprisoned in jail by virtue of

mesne process, in an action of assurnpsit,

signed by a justice of the peace, in favor of

Sumner S. Wheeler of Plymouth, demand

ing in damages the sum of $70; that when

he was arrested, he gave notice to the oili

cer,that he should forthwith appear before

the magistrate, who signed the writ, and

submit himself to examination on oath, up

on the question whether he was about to

ahscond or remove from the state, and had

secreted about his person, or elsewhere,

money, or other property; that he caused

anotice to thesameeffect to beserved upon

the creditor; that immediately thereafter,

the creditor, the petitioner and the magis

trate were together, and the petitioner

on mesne process, because there was noth

ing due,—and so the suit was merc oppres

sion.

In regard to the second ground ur2-0d,—

the statute upon this subject is very broad

undoubtedly, and the case of Hathaway v.

Holmes, 1 Vt. 405, where the subject is very

elaboratcly discussed by I-1u---x-r|ss, ,1..

shows, that this remedyis of very extensive

application. But we arenot aware, that it

has ever been resorted to and sustained in a

case like the present. The refusal of

the justice to ex‘amine the defendant ‘365

in the process and the other proofs,

and make the proper determination of the

matter, and, ii favorable to the debtor, (or

defendant.) give a certificate accordingly,

may be, and, as the proof appears before

us, would seem to be, improper. But we

could not grant the certificate. because the

legislature have given us no such authority :

and to discharge the petitioner. upon the

mere refusal ofthe justice to proceed to the

hearing, might do injustice upon the other

side. it would certainly be an unauthor

ized proceeding. The only effectual remedy

in such case would seem to bea mandamus,

commanding the justice to proceed iii the

matter. Certainly this is not the appro

priate remedy.

Prisoner remanded and petition dis

missed.

submitted himseli to examination - VERMoNT CENTRAL RAIL Roan CoMmxr v.

‘36-'; ‘in the matter; but that the magis

trate refused to make any examina

tion. and denied the right of the petitioner

toclaim such privilege; that the petitioner

was a citizen of this state, and had never

had any intention of absconding or re

moving thereirom; and that the creditor,

Wheeler, had previously sued out a writ

against him, for the same cause of action,

returnable to the county court, and had

attached thereon the personal property

of the petitioner to more than double the

amount of the debt. The creditor was

served with notice of the pendency of the

petition.

Washbnrn & Marsh for petitioner.

Tracy & Converse for crcditor.

The opinion of thecourt was delivered by

REDFn£LD, J. In this case the petitioner

asks to be discharged, for the reason, that

he is committed on mesne process, issued

against his body by ajustice of the peace, up

on the afiidavit of the creditor, when he of

fered himself to be examined, under the late

statute, [Acts of 1845, p. 17,] in regard to

the grounds, upon wheh the writ issued as

a cupius, and the justice declined examinin

him,—and also forthe reason, that the cred

itor has already brought suit for the same

cause of action, and attached property to

twice the amount of the sum due.

It sccms to us, that neither of these

grounds is sufficient to entitle the petition

er to his discharge. Thelast ground alleged

is matter of abatement merely, and should

be presented in a traversableform, and as a

direct answer to the suit, and not in this

collateral manner. We might, with almost

as much propriety, be called upon to dis

charge one upon habeascorpus, committed

~

l
CnEsrER BurEs.

(Windsor, March Term, 1850.)

The commissioners need not be called u n to

a praise damages for materials taken y the

ermont Central Rail Road Co., without the

limits of their survey, under section sixteen 01'

their charter,t for the construction of their road,

until after the materials are ascertained.

The commissioners have jurisdiction to determine

the damages for acts of the corporation, where

those are such as the corporation, by their en

gineers, agents, or workmen, ma rightfully do,

y virtue of their charter, and t e parties can

not agree u on the amount of damages; and it

makes no di erence, in this respect, whether the

corporation admit or deny their liability.

The cor oration have power, under section sixteen

of their charter, when necessary for the construc

tion of their road, to take stone from land con

tiguous to the line of their survey, and to use

land for the purpose of cutting and hewing stone

thereon.

‘The power of the corporation to take the ‘366

land and other materials adjoining the line

of the road, for the purpose of constructing their

tWhich is in these words,—“Said company may,

by their engineers, agents, or workmen, with such

teams and carriages and tools, as they may find

convenient, enter upon any lands contiguous to

said rail road, or the works connected therewith,

to dig, blast and carry away and use such stone,

gravel, earth and other materials, as may be nec

essary for building or repairing said road; doing

as little damage thereby, as the nature of the case

will admit; and in case damage shall be claimed

by the owner of the land thus entered upon, and

for the stone, gravel and other materials carried

away as aforesaid. and the owner and said company

do not agree upon the sum to be paid therefor, the

same shall be assessed by commissioners in the

manner before prescribed in this act; and all per

sons, aggrieved by any decision oi.’ said commission

ers, shall have the right to appeal, as herein be

fore provided. " Acts of 1843, p. 49.
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road. is conferred upon them by their charter and

is as necessary to exist in and be exercised by

all the contractors on the road as by the corpora

tion. This power, to be exercised within rea

sonable limits and in a proper manner, is neces

sarily delegated from the co oration to the con

tractor, and for this purpose 1. e contractor is the

agent of the cor oration, and the corporation is

liable to the lan

sioned by the exercise of this power on the part

of the contractor.

And the liability of the corporation to the land

owner, in such case, is not affected by any stip

ulation in the agreement between the corpora

tion and the contractor.

The commissioners, who are called upon to assess

damages in such case, may award costs to the

land owner.

Petition for a writ of certlorari to the

commissioners appointed to appraise dam

ages for land and materials taken by the

"ermont Central Rail Road Compan

The petitioners alleged, that the defendant

applied to the commissioners to appraise

and award damages,which had accrued to

him on land held by him in his own right

and as administrator of Hiram Shepard,

and that thecommissoners, aitergiving due

notice to the parties, had met, and, upon

hearing, had made their award. The

award was recited in the petition. and was,

in substance, as follows;—that the corpo

ration had contracted with Sewall F. Bel

knap to construct their rail road, by writ

ten agreement, a copy of which was an

nexed to the award; that it did not appear,

that Baxter had knowledge of the provis

ions of this contract; that Belknap,for the

purpose of procuring stone to build culverts

for the road, by his servants, agents and

workmen,entered upon the land of Baxter,

and upon theland of Shepard,continc,-uous

to the rail road, and laid open the fields,

and blasted and drew away stone, and oc

cupied the land for hewing stone, and used

the stone in the constructjon of the rail

road, claiming to do so by virtue of the

provisions of the charter of the corpora

tion; that the corporation denied their

liability to pay for the damages so occa

-sioned, and the parties being unable to

agree upon the amount of damages, the

commissioners, upon the application of

Baxter, after giving duenotice and hearing

the parties, awarded to Baxter $68,00, as

his damages, viz., for stone taken from the

land of Baxter $28.00,—for laying

4‘$67 open his fields and ‘drawing stone

across his land,$10,00,—for the use of

land for cutting and hewing stone, $12,00,

—and for stonetaken from theland of Shep

ard, $13.00; and that they allowed to Bax

ter $10.99 for his costs in the matter. It

was farther alleged in the petition, that

the petitioners did not authorize or direct

the acts committed by Belknap upon the

land of the defendant,but that Belknap, in

so doing, was acting for himself. under the

stipulations in the contract between him

and the corporation; and the petitioners

denied, that the commissioners had author

ity to make the award in question.

The fourteenth specification, in the con

tract between the corporution and Belknap

was in these words.—“The price per yard

for masoury shall in every case include the

owner, for the damages occa- -

furnishing of all materials, and the trans

portation of the same to the place where

wanted. the cost of all scaffoldings, center

ings, &c., and the preparation of all roads

and bridges that may be required, in order

to transport the stone, or other materials,

to the work.” The seventeenth specifica

tion was in these words,—“The corpora

tion will assure a right of way over the

premises of land owners, so far as may be

necessary to afford the contractors conven

ient access to their work; but thecontract

ors shall be responsible for all damage

done to such premises, in consequence of

leaving gates or fences open, and also for

all depredations upon fences. wood lots,

or otherproperty,by the workmen in their

employ.” By the sixth specification it

was provided,that “In cases where the

quantity of materials taken from the exca

vations in any section shall be not suffi

y. cient for the formation of the requisite em

bankments, the deficiency shall be supplied

by materials taken from the adjacent

grounds, at such places as the engineer may

designate.” By the fourth specification

it was provided, that in case “land or

gravel cannot be obtained from land hold

ers on terms satisfactory to the corpora

tion.then such sections shall be finished ofi

according to such grades, as the engineer

shall establish.”

Peck & Colby and Tracy, Converse &

Barnett for petitioners.

Theaward shows, that no such entry. or

taking of materials, as the charter contem

plates was made or done by the corpora

tion. Belknap was neitherengineer, agent,

or workman, of the corporation,but acou

tractor, having no other relation to

the corporation, ‘than such as was ‘368

created by the contract; and by the

terms of the contract the price for masonry

was to include the furnishing of all mate

rials. The claim, or pretence, of Belknap,

or his workmen, to act under the charter,

conferred no authority to enter and take

and use thestonc, and cannot bind the cor

poration; third persons deai with a pro

fessed agent at their peril, and cannot

charge the supposed principal by reason of

ignorance or want of information in respect

to the pretended agency. Nor can it be

said, that the corporation have become lia

ble to Baxter, by reason of adopting such

agency and enjoying the benefit of the ma

terials taken by Belknap. They had no

knowledge, or means of knowing, that

Belknap procured the materials by claim

ing to represent the company, nor of the

fact, that he procured any of Baxter; and

the ratification of the act of an agent. pre

viously unauthorized, must, in order to bind

the principal, be with a full knowledge of

all the material facts. Owings v. Hull. 9 Pet.

606. Davidson v. Stanley, 2 M. & G. 721.

Bell v. Cunningham, 3 Pet. 69. Paley on

Agency 172. By the fourth and sixth speci

fications all questions as to borrowing

earth, or gravel, are deferred to the order

of the corporation, and their engineer, and

without such order the contractor is not

authorized to take materials without the

limits of the section. In regard to stone,

procured ofi the road, the contract has no

provision, subjecting the selection to the

22 vs. 133
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engineer, as that, by the fourteenth speci

fication, was to be furnished by the con

tractor. If. then, the corporation areliable

for stone thus taken and used by a con

tractor, it is not by force of the contract,

in its terms, but from the fact that he was

contractor and had agreed to construct

the road. The argument, that the corpo

ration, by contracting with Belknap to

build the road, thereby gavehim the rights,

which the corporation have to take prop

erty without the consent of the owner, and

to render the corporation chargeable, is

certainly opposed to settled and well estab

lished principles. If this be so. the corpo

ration is also liable for the debts and acts

oi sub-contractors, for all materials, and

even perhaps for the wages of the laborers.

The inconveniences and utter impractica

bility of such a doctrine are ample reasons

against its reception. For a class of in

juries by the fault, or negligence, of a sub

contractor, or his servant, the law is strin

gent enough; Bush v. Steinman, 1 B. & P.

409; but even the doctrine of ,this case

‘369 is ‘greatly shaken in Quarman v. Bur

nett,6 M. & W.499; Rapson v.Cnbitt,

9 M. & W. 710. Dunlap’s Paley on Ag.,

notes, 297. If the taking by Belknap was a

tort, and he the servant of the corpora

tion, they are not liable. Dunlap’s Paley

306. Schmidt v. Blood, 9 Wend. 268. Fos

ter v. Essex Bank, 17 Mass. 479. 6 Com.

Dig. 393. The right of taking materials un

der the charter is a privilege in derogation

of the rights of the owners of the property,

and therefore not to be extended by impli

cation; it is a right personal to the corpo

ration, and not to be transferred. The

commissioners have no authority to deter

mine a question like this; their powers are

restricted to the single inquiry, as to the

“ sum to be paid,” and they arecalled upon

only when the “ parties do not agree” upon

that question, and that only; they are not

a tribunal for litigation, when the corpo

ration deny theirliability and repudiate all

connection with the matter. The commis

sioners have no authority to award costs

to the land owner.

W. 0. French and O. P. Chandler for de

fendant.

The contract between the corporation

and Beiknap had no effect as to third per

sons, who had no knowledge of its provis

ions. Belknap claimed to enter upon the

land and take the stone by virtue of the

provisions of the charter. He was the gen

eral agent, for the purpose of building the

road: and land owners could in no way

resist his so entering upon their lands, as

the charter gave him the right. His acts,

as general agent forthe purpose of building

the road, bind the corporation, whatever

may have been the private contract be

tween him and the corporation. 2 Kent

624. No action could have been maintained

against Belknap for taking the stone.

(Talking v. Baldwin, 4 Wend. 667. The cor

poration are equally liable for laying open

fields and drawing stone across them and

for damages in consequence of bewing the

stone upon the land. It was necessm-y,for

the purpose of enabling Belknap to con

struct the road. Dodge et al. v. County

Com’rs of Essex,3 Met. 380. Stevens v.Pro

lprietors Middlescx Canal, 12 Mass. 466.

Stoweil v. Flag. 11 Mass. 364.

‘The opinion of the court was deliv- ‘B70

ered by

RED]-‘IELD, J. This is a petition to this

court for a writ of certforari to the com

missioners of the Vermont Central Rail

Road Co. for appraising land damages. to

certify to us a judgment, or appraisal,

which they made against the company for

damages in taking stone, drawing them

across land, and hewing them on land of

the petitionee,—also allowing him costs.

that its correctness may be determined by

this court. If their proceedings were sub

stantially correct, we should refuse the

writ. We must therefore inquire into their

legality. We must be very brief, in regard

to most of the pofnts raised.

1. We think the commissioners need not

be called out to appraise damages under

the sixteenth section, for materials taken

to build the road, out of the limits of the

survey, until after the materials are ascer

tained. This seems to us to be the only

practicable mode of proceeding in such

case, if they would come at a reasonable

and just determination in regard to such

damages. And it is admitted such. from

necessity, has been the practical construc

| tion put upon this section.

‘ 2. We think, if the company are liableat

all in this case, under the facts set forth in

the award of the commissioners, it is a

proper case for the determination of the

commissioners. As is said by Ch.J. SH.-IIv,

i in Dodge v.County Com’rs of Essex,3 Metc.

380, if the company keep “ within the scope

of their authority, they are not wrong

doers,” but are justified by their act of in

corporation, and liable to pay damages in

the mode there pofnted out. We see no

good reason, why the right to refer this

question to the determination of the com

missioners should depend upon the com

pany admitting theirliability, and differing

only as to the amount of damages, to

which the land owner is entitled. It seems

to us, that such a rule would be liable to

very great abuse. If the company, by

their agents, or servants, have so conduct

ed, as to be in fact liable for damages, and

the parties cannot agree upon them, then

the commissioners areconstituted the only

proper tribunal, in the first instance, to

determine that question. and either party

may apply to them and set their action in

motion.

Of course it is not intended to say

here, that the jurisdiction of ‘the ‘37]

commissioners extends beyond those

cases, where the company are rightfully

subjected to damages, under the charter

provisions, for acts which they may right

fully do, by virtue of the authority therein

conferred. Beyond that, if they incur lia

bilities, either for torts, or by way of con

tract, they are liable like other persons. So

that the question, how far this matter

comes within the jurisdiction of the com

missioners, depends upon the prior ques

tion,whether the liability is one for an act,

which they had the right to do by the

charter, or is a mere tort. And as it seems

to be supposed on all hands, that the act
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itself is clearly within the charter rights of

the company," done in such a manner. as

to be the act of thecompany, the questions

of liability and jurisdiction are identical.+

3. In regard to this question, which is

the importantinquiry in thecase, no doubt,

it does not appear to us, that a determina

tion upon the general principles of the law

of agency wholly reaches the true merits

involved. If it were so, I could have no

hesitation in saying, the company are not

liable forthe act of Belknap. One who sim

ply lets a job of work to another is not or

dinarily liable, I think, for the acts of that

other, whether of tort, or contract, unless

there be something in the contract, or the

conduct of the work, whereby the act be

comes that ofthe principal,—although there

is. I know, some apparent conffict in the

cases, not important to be here examined.

It is clear, that these stone werenot taken

by any express direction of the company,

nor for their benefit, as between them and

Belknap. And if Baxter had thelegal right

to resist Belknap, so that he must be con

sidered as having acquiesced in what Bel

knap did, without informing himself of the

nature of the contract between Bel

‘372 knap ‘and the company, it is, in my

opinion, his own folly. and he is in the

same position, as if he had notice of the

contract. For he no doubt kncw enough

to put him upon inquiry, and is therefore

affected with the notice of such facts, as he

might have ascertained upon reasonable

inquiry. And if it be viewed as amere tort

of Belknap, it is very questionable, in my

mind, how far, upon common principles,

the company could be made answerable for

the act, as being in effect the act of their

agent. Some of the cases. perhaps, go that

length. But thoseentitled to the most con

sideration seem to stop somewhat short of

that point. It would seem from some of

the recent cases.—Rapson v. Cubitt, 9 .\l. &

W. 709, and cases there referred to, and

Milllgan v. Wedge, 12 Ad. &_ El. 737,—that

the relation of master and servant must

exist, in order to make one liable for the

torts of the other, unless there is an ex

press or implied permission to do the act.

The case of obstructions on one’s premises,

of the nature of nuisances, by which in

jury occurs to others, rests upon different

grounds.

But we think the case before us is entitled

to a different consideration. The power

conferred upon railroad corporations. to

take the land and other materials adjofn

+No-rE sr Rsnrnznn, J-. Since the decision of

this case, it has been somewhat questioned, by

some, whether the company itself has any right to

take materials for building

limits of the surve . That question was not made

or considered by t e court, in this case, and, if it

be a question. is one involving constitutional con

siderations of a character which mi ht require se

rious discussion and grave inquiry. ut nt present

1 should be inclined to suppose it must depend upon

the necessity for taking such materials, and that

it is thereforea question of fact mainly. But in a

case like the present, where the land owners re

ferred ths responsibility of the corporation, t ey

would nuturall decline contracting with the con

tractors for building the road, which would create

the necessity, contemplated in the charter.

its road, beyond the’

lturned over to the contractor.

ing the line of the road for the purpose of

constructing the road. is one in derogation

of the ordinary rights of land owners, and

one which could only be conferred by the

legislature by virtue of the right ofeminent

domain, and because it is necessary to the

reasonable exercise of sovereignty. And

we think it is one, which is as necessary to

existin and becxercised by all thecontract

ors on the road, as by the corporation.

Indeed, it is only for that purpose that it

is important. And whether the corpora

tion construct their road themselves, or by

contract with others, is unimportant. This

is a power, which must go with the con

tract, which is indispensable to the build

ing of the road, which must be understood

to go with the contract, which is in fact

never exercised by the boa rd of directors of

the company, but always by the builders,

under the supervision of the engineers, and

which must of course be exercised only

within reasonable limits and in a proper

manner. The very words of the statute

show by whom it was expected this power

would be exercised,—“ by engineers, agents,

or workmen.”

This, then, being a power, which

was conferred by charter upon ‘the ‘373

company, and which of necessity per

tains to the contractors, as a necessarily

delegated ofiice from the company to the

contractor, and which they must expect

him to exercise, it is the same, as if in ex

press terms it were stipulated, that he may

exercise it. For this purpose,then, the con

tractor is the agent of the company. And

as the proprietors of the land cannot resist

the contractor, because he is clothed with

the authority of the company, it would be

hard, if they could be compelled to look to

any and every contractor. to whom the

company might see fit to turn them over.

Any stipulation between the contractor

and the company is of no importance to

the land owners.

arrangement between the company and

contractor, as to the mode of coming at

the price of the work.

This subject may be very well illustrated,

by supposing that the land owners had, by

contract, conferred upon the company the

same rights and privileges. as to building

their road, and upon the same conditions,

stipulated in the charter, and the company

had let the building of the road to this

contractor, and he and the land owners

had proceeded, in all respects, as they now

have. There could be no doubt, lappre

hend, that the contractor would have ac

quired the rights of thecompany, as to tak

ing and working materials for the road,

and, as between himself and the company,

would be bound to pay for them; but the

land owners might well claim to look to

the stipulations in their own contract, and

could not, without their own consent. be

This illus

tration, which, as far as we can see, is every

way afair one, brings the whole subject

within a very narrow compass, and ren

ders it sufficiently simple.

Costs seem to be given by the statute,

fig? we do not see that they are unreason

a e.

The petition is dismissed with costs.

it is merely a private
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‘374 ‘EPnRAm J . Guasox v. HERscnELL

DAvIs.

(Windsor, March Term, 1850.)

A writ of sclre fnctas, to enforce a jud ent

rendered against a trustee, is insuf'l-.icient,i it be

only alleged therein, that the plaintiff recovered

a judgment against the defendant, as trustee.

should appear, for what the trustee was made

chargeable.

A writ of scfrcfucins, for the purpose of enforc

ing a judgment rendered by a justice of the

peace, cannot be brought before another justice

of the peace. It can only issue from the court,

in which the judgment was rendered.

Qnwrc, Whether scire factns can be sustained, to

enforce a judgment that one is chargeable, as

trustee, for a specific sum of money.

Scire fhcins. It was alleged in the decla

ration, that the plaintiff, on the twenty

third of January, 1846, commenced a suit

before Simeon Leland, Esq.,a justice of the

peace, upon a promissory note, against one

(Ilark, and therein summoned the defend

ant Davis as trustee of Clark; that the writ

was duly served and returned, and the

plaintiff recovered judgment against Clark

for $l5,3i" damages, and $1,99 costs of suit;

and that the plaintiff, by theconsideration

ofsaid justice Leland, also “ recovered judg

ment against said Davis. as the trustee of

said Clark,”—without stating for what

sum. The writ was signed by and made re

turnable before Oren Locke, a justice of the

peace; and the suit came to the county

court by appeal. The defendant demurred;

and the county court rendered judgment,

that the declaration was insufficient. Ex

c-cptions by plaintiff.

Washbnm & Marsh for defendant.

H. E. Stoughton for plaintiff.

The opinion of the court was delivered by

BENNETT, J. We think the declaration

iuclearly insufficient. The defendant is not,

as appears from the record.as set up in the

declaration, fixed with any debt, duty, or

obligation, as trustee, by the judgment of

Justice Leland, upon which a scine facias

could be properly grounded. All that the

record shows is, that the plaintiff recov

ered a judgment against the defend

-T375 ant, as the trustee of Clark. ‘It

should appear, for what the trustee

was madecharp;eable. Without this, there

can be no certainty in the judgment, or the

declaration.

Besides, a writ of scire facias is a judicial

writ, and issues only from the court, in

which the judgment was rendered; and it

is not regarded as an original suit, but is,

in one sense, a continuation of the former

action and when an execution is obtained,

it is for the purpose ofexecuting the orginal

judgment. I am not aware of any statute

provision, which will authorize the enforc

ing of a judgment rendered by one justice

of the peace, by means of a scire facias

brought before another justice; and none

has been referred to by counsel, upon which

they have relied.

In the case of Rice et al. v. Talmndge &

Tr., 20 Vt. 378. where the trustee had been

the trustee, and that the only mode, in

which such a judgment can be enforced, is

that pointed out by the statute. We have

no occasion to decide the question, whether

a judgment could be enforced against a

trustee by a scire fhcias. in a case where he

1;l had been adjudged chargeable for a specific

i sum of money,—though I apprehend, there

would be found some difficulties in the way

of such a proceeding.

The judgment of the county court is af

firmed.

"l-noMas F. H.uInuo.\-n. Assiguce in Bank

ruptcy of SAMoEL Fonn, v. Joux Bian

MasrER.

(Windso"r, March Term, 1850.)

The plaintiff and defendant entered into an agree

ment, by which the plaintiff was to manufact

ure into cloth for the defendant a quantitv of

wool, the cloth to be delivered to the defendant

and to become his property assoon as it was man

ufactured, and the defendant agreed, that he

would send the cloth to market, and cause it to

be sold, and would pay to the plaintiff, for the

purpose of defra -ing the expenses of manufact

uring, one thir of the money received in ad

vance for the cloth, upom its being consigned to

market, and would also pay to the plaintiff the

residue of the money obtamod for the cloth,

after deducting ‘fort four cents for ever ‘376

pound of wool so delivered by the defen -

ant, and the interest and cost of freight. And it

was held, that a breach of the contract on the

part of the plaintiff, in converting to his own use

a portion of the cloth manufactured, previous

to a demand by him u on the defendant for the

money, would not disc arge the defendant from

his liability to pay to the plaintiff one third of

the money received in advance upon the consign

ment of the cloth for sale; but the defendant

must recover compensation, by a cross action,

for such conversion of the cloth by the plaintiff_

A contract cannot be rescinded by one party, for

the default of the other, unless both parties can

be placed in the same situation. in which they

were before the contract was made.

Assumpslt. The plaintiff declared in sub

stance, that Ford, the bankrupt, previous

to his bankruptcy, agreed with the defend

ant, that he would manufacture into cloth

for the defendant a quantity of wool, and

would deliver the cloth to the defendant,

from time to time, as it should be manu

factured, and that the defendant agreed,

among other things set forth in the decla

ration, that he would send the cloth to

market, and cause it to be sold, and would

pay to Ford, for the purpose of defraying

the expense of manufacturing, one third of

the money. which he should receive in ad

vance upon theconsigument of the cloth to

market, from time to time as he should re

ceive the same, and would also pay to Ford

the residue of the money received by him for

the cloth. after deducting forty four cents

for every pound of wool furnished by th(

defendant to Ford to be manufactured un

der the contract, and the interest and cost

of freight; and the plaintiff averred per

formance of the contract on the part of

Ford, but alleged, that the defendant had

not paid to Ford, or to the plaintiff, any

part of the money received by him in ad

adjudged chargeable for specific articles of l vance upon the consignment of the cloth to

property, it was held, that such a deter-unarket, nor any part of the avails of the

mination could not serve as a foundation for

a scire facias in favor of the creditor against

cloth. Plea,the general issue, and trial by

jury, May Term, 1849,—Ki.;|.1.ouo, J., presid
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ing. On trial the plaintlii gave in evidenceI Ford, previous to calling upon the defend

an agreement in writing, executed by the

defendant and Ford, dated September 23,

1841. which was in these words:—“’I-his

agreement. made by and between John

Buckmaster of Shrewsbury in the county

of Rutiand and state of Vermont, party of

the first part, and Samuel Ford of Wood

stock in the county of Windsor and state of

Vermont, party of the second part,

‘37? witness’eth ;—That said John Buck

muster agrees to furnish and deliver to

the said Samuel Ford, at his factory in

Bridgewater in the county of _Windsor,

about 12,000 lbs. of wool, which the said

John has now on hand,—said wool to be

delivered from time to time at the said fac

tory, on demand, in sufficient quantity to

keep the said factory in full operation. un

tilthe whole of said wool shall bedelivered.

And the said Samuel Ford agrees to manu

facture said wool into cassimeres as soon

as possible after manufacturing wool that

is now on hand; and the said Samuel doth

farther agree to deliver all the cassimeres,

manufactured from the wool aforesaid, to

the said John, at the said factory, from

time to time, when finished and ready for

market; and thesaid Buckmasteris to take

said cassimeres and send them to Boston

market and have them sold, and is to pay

over to said Samuel, for manufacturing

thesame. the balance of money obtained for

said cassimeres, after deducting forty four

cents for each and every pound of wool de

livered as aforesaid, together with interest

after ninety days from the delivery of the

first load of wool, and after deducting

freight on goods to market ;—and said

Buckmaster is to consign said goods to

some responsible commission merchant to

be sold any time within twelvemonths aiter

the delivery of said wool, at the option and

direction of said Samuel ;—and the said

Buckmaster shall pay to the said Samuel

one-third of the advance money, received on

said cassimeres,irom time to time as deliv

ered in market, for the purpose of defraying

the expense of manufacturing said caesi

meres ;—and said Buckmaster has a right,

before sending said cassimeres to market

from time to time to takeirom thesame one

ninth part of the number of yards so fin

ished, of an average quality of said casei

meres, at ninety cents per yard ;—and said

Buckmaster is to pay interest on all caesi

meres he receives at ninety cents per yard,

as aforesaid, after ninety days from the de

livery of the first load of wool. And said

Samuel farther agrees to manufacture for

the said Buckmaster, as aforesaid, about

5000 lbs. more wool. which is now owned

by Levi Finney and John and Joseph Kins

man, or either of said lots of wool, by the

said Buckmaster’s giving the said Samuel

notice in two weeks from this date.”

The plaintiff then gave evidence tending

to prove a breach of the contract on the

part of the defendant; and the defendant

introduced rebutting testimony, and also

gave evidence tending to prove, that Ford,

previous to making any demand upon the

defendant for the money, converted to his

own use a portion of the cloth manufact

ured from the defendant’s wool. Thecourt

charged the jury, that if they found, that

ant for the money received by him in ad

vance upon the consignment of the

cloth to market, had converted ‘to his ‘378

own use a portion of the defendant’s

cloth, without his consent, it would be a

breach of the contract on the part of Ford.

and would discharge the defendant from his

liability to pay the advance money to Ford.

éfefzfrdict for defendant. Exceptions by plain

l .

Tracy, Con verse & Barnett for plaintifi.

It does not appear, how much of the de--

fendant’s cloth was taken by Ford, nor that

it wassufiicientto meet the one third of the

“advance money,” and the court cannot

presumeit. ii Ford had taken one yard of

cloth manufactured from the defendants-

wool, without his consent, would that have

released the defendant from the payment of

any advance money? Such a position can

not be sustained; yet it is believed such is

the principle laid down in this case. The

disposition of the cloth was not a breach of

the contract; it was at most a tort, and

could no more affect the contract,than the

conversion of any other property. If,hnw

ever, it was a breach of the contract to de

liver, it was not such as exonerated the de

fendant from the fulfilment of thecontract,

on his part, to pay what was due after de

ducting what Ford had received. It is a

general rule, that, after a partial execution

of a contract. it cannot be rescinded. but

the party inlured by a non-fulfilment must

resort to his action on thecontract. lSw.

Dig. 400. Stevens v. Cushing, 1 N. H. 17.

Lucy v. Bundy, 9 N. H. 298. ooke v. Mun

stone. 4 B. & P. 351. lb. 263, notes. Hunt

v. Silk. 5 East 449. 2 Kent 480. Chit. on

Cont. 352 a.

E. Hutchinson for defendant.

The plalntifs claim is one forspecial dam

ages, requiring a special declaration; and

the plaintiff has declared specially, averring

Ford’s performance of the contract, upon

his part, and that all the cloth was deliv

ered to the defendant, according to the con

tract. The wholeground of the exceptions

is, that the court instructed the jury. that

the plaintiff was not entitled to recover

special damages against the defendant. for

the non-performance of that part of his

contract in reference to the payment of the

advance money, without proving the alle

gations of performance on the part of Ford,

as set forth in the declaration; or. in

other words, that the deiend*ant was ‘379

not bound to carry out the contract

by making la rther advances under it, after

Ford had put it out of his power to fulfil

on his part. We cite no authorities in sup

port of that ruling of the county court, for

it is among the first rudiments of the law

of assumpsit, as laid down in every elemen

tary treatise. It was the stipulation of

Ford, to deliver to him, as fast as manu

factured, all the cloth manufactured from

his wool, which induced the defendant’s

promise to pay to Ford the one third of the

advance money, and constituted in part

and was the most material part of the con

sideration of that promise. They were not

independent but mutual and dependent

stipulations. It was not Ford’s promise,

I but the actual delivery of the cloth, was to
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bind the defendant to pay him the advance

money.

The opinion of the court was delivered by

BENNETT, J. The object of this suit is to

recover for a certain portion of advance

money, as it is called, which had been re

ceived by the defendant under a certain

written contract between Ford and the de

fendants, which is made a part of the bill of

exceptions. It is not necessary to allude to

the various provisions of this contract. In

Buckmaster v. Mower et al., 21 Vt.204, this
Isame contract was before the court, and it

was there held, that the cloth. when manu

factured by Ford. became the sole property

of the defendant, and that Ford-s rights,

rested altogether in contract; and among

those rights the defendant assumed to pay

to Ford one third of the money, which he

should receive from the consignees, in ad

vance, upon the cloth which might be sent

to them.

The plaintiti’s claim was for one third of

such advance money. The court, among

other thnigs, told the jury, that if it ap

peared, that Ford had,previous to the call

for the advance money, converted to his

own use a portion of the defendant’s cloth,

without his consent, it would be a breach

of the contract on the part of Ford. and

would discharge the defendant from his lia

bility to pay advance money to him under-

the contract. Underthis instruction, if the-

jury found, that Ford had failed to deliverI

to the defendant any portion of the cloth

manufactured by him, however small, but.

had converted it to his own use,the defend

ant would have been absolved from all lia

bility to pay over any part of the ad

‘380 vance money, which ‘he might have

received, whatever the sum may have

been in his hands.

If the charge of the court can be sustained,

it must be upon the ground, that a breach

of the contract on the part of Ford gave to -

the defendant a right to repudiate it. But

it could not have that effect. The general

rule of law is, that a contract cannot be re

scinded by one party, for the default of the

other, unless both parties can be placed in l

statu quo, as before the contract. In the

present case the contract had been in part!

executed, and each party had received a

partial benefit from the contract, and the

parties could not be placed in statu quo.

The agreement in this case muststand, and

the defendant must perform his part of it;

and if there has been a breach of the con

tract by the other party, he must seek a

compensationin damages of such party, by

a cross action.

Though it is probable the merits of the

controversy did not turn upon this point

in the charge, yet we cannot assume, upon

this bill of exceptions, that this was not the

ground, upon which the jury proceeded, in

returning a verdict for the defendant. It

might ha vc been: and as we think there was

error in this part of the char e, thejudg

ment of the county court must e reversed.

GILBERT Wnrra v. NATHANIEL MILLER.

(Windsor, March Term, 1850.)

The recital in a deed, of the receipt of the consid

eration is only ])i-iillil fdcic evidence of the

computed, amounting

amount paid, and is subject to explanation by

showing by parol, that nothing in reality had

been paid.

The words, “the name containing about five and

three fourths acres, be the some more or less,"

following, in a deed, the description by metes

and bounds, of the land (.-onveyed, are to be

treated as part of the description merely, and

not as conclusive proof against the grantee, that

he had purchased and agreed to pay for the land,

without reference to the quantity.

The grantee may prove by parol, in such case, that

the contract was really for a certain number of

acres, at a specified price for each acre, and that

a mutual mistake was made in the measurement,

by which the uantity was sup osed to

‘be larger than it really was; an he may ‘381

recover in an action for money had and re

ceived, the amount paid by him for the land

above the amount which should have been paid,

according to the terms of the contract.

And it is not necessary for the grantee. in such

case, to offer to rescind the contract, before

bringing his action.

Indebitatus a-ssumpsit formoney had and

received. Plea, the general issue, and trial

by jury, November Term, 1848,—K r:LLooo,

J., presiding. On trial the plaintiff proved

by parof testimony,which was objected to

by the defendant but admitted by thecourt,

thatin September, 1844, he contracted with

the defendant to purchase and did purchase

of him an irregularly shaped piece of land,

at the price of $25,00 peracre,—the quantity

of the land being unknown to the parties;

that the plaintiff and defendant went to

gether, and, with leading lines, measured

the lines oftheland, and the defendantcom

puted the contents and made the same

amount to fiveand threefourths acres; that

at the same time, and immediately after the

defendant’s computation, a third person,

not a surveyor, at the request of the plain

tiff, computed thecontents, from the defend

ant’s minutes, as the defendant had done,

and with the same result; that in both

computations an error occurred of one acre

and a quarter,—the land, when correctly

to only four acres

and a half: and that, both parties being

ignorant ofthemistakeinthecomputation,

the plaintiff paid to the defendant $143,75,

the price of five and three fourths acres at

$25,00 per acre. and the defendant executed

to the plaintiff a deed of the land, and the

plaintiff wentinto possession, and still con

tinues in possession. The deed, which on

notice by the defendant was produced by

the plaintiff, was a deed with covenants of

warranty. in common form, acknowledging

the receipt of $142,00 as the consideration,

and describing the land as being bounded

on certain other lands, without giving

courses, or distances,—the description con

cluding with these words,—“the same con

taining about five and three fourths acres.

be the same more or less.” The court

charged the jury, that upon the evidence, if

believed, the plaintiff would be entitled to

recover; and the jury returned a verdict in

his favor for the amount of thedeficiency in

the land, at $25,00 per acre. Exceptions by

defendant.

‘E. Hutchinson for defendant. “382

This is the common case of a pur- .

chase and sale of a certain specific, indivis

ible piece of property, where the parties, in
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fixing upon a pfece. have each had and im

proved the opportunity of inspecting and

judging for himself of its value,where both

have had equal facilities for forming a cor

rect estimate, and where both, in arriving

at a result, must necessarily have taken in

to consideration as well quantity, as any

other quality, which could in any way be

supposed to affect its value. No express

warranty of quantity was given, or re

quired. Thepolicyofthelaw,insuch cases,

is caveat emptor. Penniman v. Pierson, 1

D. Ch. 394. Beach v. Stearns et ux., 1 Aik.

327. 4 Kent 455. Powell v. Clark, 5 Mass.

355. Boar v. McCormick, 1 S. & R. 166.

Snow v. Chapman, 2 Root 99. Perkins v.

Webster, 2 N. H. 287. 1 Steph. N. P. 329. 1

Ves. &. B. 375. note. Williams v. Hicks, 2

Vt. 36. The plaintiff was improperly per

mitted to recover upon parol proof of the

contract. It was acontract, which could be

consummated only by deed; Rev. St. c. 60,

§ 4: or by a decree of a court of chancery,

which is made. by statute, equivalent to a

deed; Rev. St. 157,§ 8l. Both the parties

must have understood, that it was to be

consummated by deed; and the rules of law

require, that the deed, when executed,

should contain every condition, reservation

and qualification of the grant, or of the

covenants, which the grantor ever intends

to insist upon. and every covenant and

stipulation, which the grantee may deem

material for the protection of his rights.

For, when executed and delivered by the

one, and accepted by the other, neithershall

be permitted to aver against or add by

parol to the grant, or covenants, as ex

pressed and qualified in the deed. Reed v.

Wood, 9 Vt. 288. Bradley v. Bently, 8 Vt.

2/-i3. Rich v. Elliot, 10 Vt. 211. Pattison

v. Hull, 9 Cow. 747. Hibbard v. Whitney,

13 Vt. 21. M’Crea v. Purmort,16 Wend.473.

2 Steph. N. P. l531,note. 3Cow. & H. Notes

to Phil. Ev. 1466, note 984. The qualifying

words, added to the descriptionin this deed,

—“containing about five and three fourths

acres, be the same more or iess.”—consti

tute a condition, or rather qualification, of

the grant, and, by all the authorities,

amount to an unqualified stipulation,that

the grantorshall not be responsible for any

deficiency in quantity,but that the grantee

shall takeit. in that respect, wholly at

‘383 his own risk. ‘It follows,as a neces

sary consequence, that the plaintiff,

having the sealed contract of the defendant,

still in force, relative to the subject matter

of agreement in controversy, should have

brought covenant, and cannot maintain

assumpsit. 1 Steph. N. P. 237. 239. 1 Chit.

Pl. 94. 95. Toussaint v. Martinnant, 2 T.

R. 104. Had he brought covenant, it is

true, that he must have recovered, if at all,

upon some express orimplied covenant con

tained in the deed. If no such covenant is

to be found in the deed, there is not a case,

of authority. to be found, that would ad

mit of his supplying thedeffciency by parol.

But if it were a proper case for assumpsit,

a recovery should not be permitted upon

the common counts only. The plaintiff

should have declared specially. It is simi

lar to that class of cases, where a recovery

is sought, as for a warranty of personal

property; and where the decisions are,that

the question cannot be tried upon the com

mon counts, unless the bargain is wholly

rescinded. Warner v. Wheeler, 1 D.Ch. 159.

Tracy & Con verse for plaintiff.

That general assumpsit is sustainable, to

recover for money, or goods, paid by mis

take of matter of fact, will not probably be

questioned, as ageneral proposition. 1 Sw.

Dig. 398. 2 Ld. Raym. 1217. 1 Steph. N. P.

329, 345. Kelly v. Solarf, 9 M. & W. 53.

Moses v. Macferlan, 2 Burr. 1005. Bize v.

Dickason et al., 1T. R. 285. The parol testi

mony was properly admitted. It did not

tend to contradict, or vary. the deed. There

was no dispute, but that the description of

the land was correct. The quantity of land

was not fixed by thedeed. It did not, then.

vary the terms of the deed in that particu

lar. The deed could not be conclusive as to

the number of acres conveyed; if the quan

tity had been ten acres, and the deed had

described it as forty, the metes and bounds

govern. The testimony did not tend to

contradict the deed in the matter of the

consideration named in the deed. But the

recitals in deeds, both asit regards the kind

and amount of consideration, or its receipt

by the grantor, are now treated as matter

of form merely, and certainly of no higher

grade of proof than prima fucie evidence.

Beach v. Packard,10Vt.96. Lazell v.

Lazell,12Vt. 443. 4Kent465. ‘Bullard ‘384

v. Briggs, 7 Pick. 533. Wilkinson v.

Scott, 17 Mass. 249. Rex v. Inhabitants of

Scammonden, 3 T. R. 474. Shepherd v. Lit

tle, 14 Johns. 210. Morse v. Shattuck, 4 N.

H. 229. Hall v. Hall, 8 N.H.l29. Bowen v.

Bell, 20 Johns. 338. The plaintiff is not

seeking to repudiate the trade, nor to vary

the contract; but he is merely asking to be

reimbursed a sum of money, which he,

through mistake, paid to the defendant un

der tbe contract.

The opinion of the court was delivered by

HALL, J . The first and most important

objection. that is made to the verdict is.

that the parol testimony was improperly

admitted, for the alleged reason, that the

whole contract between the parties was

merged in the deed and could not otherwise

be shown than by the deed itself.

How far a contract for the purchase and

sale of land is to be considered as being em

braced and controlled by the terms of the

deed is a question. upon which the author

ities are to some extent contradictory and

irreconcilable. In England the recital of

the payment of the con1deration money in

a deed of conveyanceis regarded as conclu

sive evidence of payment, binding the par

ties by estoppel; and to that effect are some

of theearliercasesin this country. But the

American courts now generally treat the

recital ofthe receipt of the consideration as

only prima facie evidence of the amount

paid; and as subject to explanation, by

showing, by parol, that nothing in reality

had been paid,but that the sum agreed up

on as the consideration for the conveyance

was still due and unpaid. This is the un

doubted law of this state. Beach v. Pack

ard, 10 Vt. 96. Lazell v. Lazell. 12 "t. 443.

The recital in the deed is not, however,

much relied upon as an obstacle to the in

troduction of the purol testimony in this
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case. But it is insisted,that the conclusion

of the description of the land in the deed,

“the same containing about five and three

iourths acres, be the same more or less.”

is to be taken as conclusive evidence, that,

at the final consummation of the contract,

the plaintiii agreed to accept of the land.

and to pay theconsidcrationforit, without

reference to the quantity it contained,

that, having received the land for more or

less, without reference to the quan

‘#385 tity, he can ‘not now be permitted to

show, that the contract was for a

certain number of acres, and that the quan

tity turned out to be less than was con

tracted fur. ’l-he question in regard to the

effect of a recital of this description. in a

deed, upon the contract of purchase and

sale, is one of considerable difficulty, and

one which does not appear to be controlled

by positive authority.

The reason,why the recital of the receipt

oi the consideration in the deed is not now

held to be conclusive, is, that the object of in

serting theconsideration is to givecffect to

the conveyance, as a legal instrument, and

not to specify the contract in regard to the

price paid, or to be paid, or the fact or

mode of payment. The receipt of the con

sideration being acknowledged for one pur

pose, it is held to be unjust to allow it to

conclude a party upon another matter, not

contemplated by its insertion.

Was the statement, in the present case. of

the quantity of land in the deed, with the

qualification ofmore or less added to it, de

-signed as a recital of thecontract.thathad

been made between the parties in regard to

the price to be paid, or was it merely in

tended as part of the description of theland

to be conveyed ? It has long been held. that

the statement of a precise quantity ofland,

as conveyed by a deed, does not bind the

grantor to make good that quantity.

'l-hus,it was held in Beach v.Stearnsetux.,

1 Aik. 325. that the words “containing thirty

four acres and nineteen rods of ground.“in

a deed, added to a description of the land

by metes and bounds, did not import an

agreement, that the land should hold out

that quantity. And in Powell v. Clark, 5

Mass. 355, the still stronger words—“the lot

to contain two hundred acres by measure”

—followingasimilardescription of theland,

were held to be alikeinoperative against the

grantor. The reason given, why such

words—of a su fiicientlyatlirmative charac

ter to import a covenant—should not be

-construed as such, is, that they were not

inserted for the purpose of declaring what

the contract had been between the parties

in regard to the quantity of land, but merely

as a part of the description of the land de

signed to beconveyed. If words thus made

use of, positively declaring the conveyance

of a precise quantity of land, are not evi

.dence against thegrantor, that he had sold

that quantity, it is difiicult to perceive, why

words, which merely import, that the quan

tity may be uncertain. should be con

‘386 elusive proof against the ‘grantee,

that he had purchased and agreed to

pay ior the land, without reference to the

quantity. If the language is merely de

scriptive of the land. when the quantity is

.stated as certain, it would seem to be

equally so, when the quantity is stated to

be uncertain.

The purpose, for which the deed is made,

is not, to state the contract between the

parties in regard to the terms of the pur

chase, but to pass the title to the land.

The deed is not.strictlyspeaking,an agree

ment between the grantor and the grantee.

It is executed by the grantor alone, and is

adeclaration by him,addressed to all man

kind, informing them that he thereby con

veys to the grantee the land therein de

scribed. The object is to pass the title,

not to declare the terms upon which the land

had been sold and the mode in which pay

ment was to be made. And in declaring

that the land described contains about so

many acres, more or less, thegrantor mere

ly says, that the land included within the

boundaries before stated shall pass to the

grantee, whatever may be the quantity

whether it be more or less than thequanti

ty stated. It would be a forced construc

tion ol such language, thus used, to hold

that the grantor intended thereby to make

any declaration in regard to the particular

terms of the purchase, orthemodeby which

the price to be paid for the land had been

arrived at between the parties.

It is not intended to say, that the terms

of a contract of sale may not be recited in

a deed; and when the design to do so is ap

parent, eilect should doubtless be given to

the recital. But when the language of the

deed, as in the present case, is general, and

the words used may have their full force, as

descriptive of theland, wethink they should

not be construed to conclude the parties in

regard to the terms of the contract.

It is not to be denied, that it would be

diilicult to reconcile some of the authorities

cited in the argument with the conclusion

to which we have come; and upon what I

considered to be the weight of authority 1

was at first inclined to hold,that the parol

testimony should have been excluded. But

on farther consideration and reffection I

have become satisfied, that the view we

have taken is founded on the true nature

and object of a deed of conveyance,—espe

clally a conveyance by deed poll, and that

any other rule,than that we adopt, would

give an efiect to the instrument not con

templated by the parties to it, and

would consequently operate un‘just- ‘387

ly. We are therefore of opinion,that

the contract proved by parol is not to be

considered as having been merged in the

deed, and that the evidence was properly

admitted.

It is iarther objected in behnli of the de

iendant, that the facts proved were insulti

cient to authorize a recovery. It is said,

that the parties having each an opportunity

of ascertaining the quantity of the land, and

there being no iraud in the case, the prin

ciple of caveat emptor applies, and that the

plaintiff is to beconsidered as having taken

the land, in regard to the quantity, at his

own risk. It is undoubtedlya general rule

of law, well settled in this state, that in the

absence of fraud and warranty, the pur

chaser takes the property at his own risk,

as regards its quality,and where the quan

tity is made the subject of estimation on

ly, a similar rule would probably apply.
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But when the quantity of the thing pur

chased is agreed to be ascertained by count,

weight, or measure, and there is an error in

the count, weight, or measure, such error

must be a proper subject of correction. In

the present case the price to be paid was to

be determined by the quantity of the land,

and the error appears to have been one of

mere computation. It would seem, from

the bill of exceptions, that the lines of the

land were rightly measured, but the quan

tity erroneously computed. The parties

were under a mutual mistake, by reason of

which agreateramount of moneywas paid

to the defendant, than he was entitled to by

the contract. The excess, above that which

the defendant was to receive by the con

tract, belongs in equity and good conscience

to the plaintiff, and we think he may well

recover it in this action.

It may be added, in reference to another

objection made in argument. that this is

not acase,in which it was necessary forthe

plaintiii to rescind the contract, or to ofier

to rescind it,before bringing theaction; be

cause when the money is recovered, the par

ties will be leit in the precise situation, in

which they were to be placed by the con

tract. Johnson v. Johnson. 3 B. & P. 162.

Miner v. Bradley, 22 Pick. 460.

The result is, that the judgment of the

county court is to be affirmed.

‘388 ‘OLIvER P. CHANDLER v. ARAoNAH

SPEARS!’

(Windsor, March Term, 1350.)

When the statute, under which land is sold for

taxes, directs an act to be done, or prescribes

the form, time and manner of doing any act,

such act must be done, and in the form, time and

manner prescribed, or the title is invalid; and

in this respect the statute must be strictly, if not

literally, complied with. But in determining

what is required to he done, the statute must re

ceive a reasonable construction; and when no

particular form or manner of doing an act is pre

scribed. any mode, which effects the object with

reasonable certainty, is sufficient.

By the statute of November 11, 1807, assessing a

tax for buildin a state’s prison, and directmg

the treasurer 0 the state to issue his warrants

to the sherifis in the several counties in the state,

authorizing and directing them to collect the tax

on all the land in the several towns and gores, in

their respective counties, which had not returned

their list that year, the duty of collecting the

tax was added to the other duties of the sheriff,

and it is no objection to the validity of a sale by

the sheriff, that the warrant from the treasurer

of the state was directed to him as sheriff, with

out naming him, and that he signed all his pro

ceedings, and his deeds, as sheriff, and not as

collector.

Nor is it any objection, that the treasurer’s war

rant merely named the towns and gores, in which

the sheriff was directed to collect the tax. with

out stating, that they were within his precincts,

or in what county they were, or that they were

unorganized towns, and without giving any rea

son, why the warrant was directe to the sheriff,

rather than to the first constable,—it not being

shown, that there was any error in the warrant.

The warrant having been issued by apublic of

ficcr, under the provisions of the statute, he is to

1This case was ar ued at the July Adjourned

Term. i848, but the ecision of the court was pro

nounced at the present term.

be presumed to have performed his duty, until

the contrary nppears.

Nor is it any objection, that in the caption of the

rate bill, as appearing upon record, there is an

omission, in reciting the title of the statute as

sessing the tax, of the word “ prison, "—the iden

tity of the tax assessed in the rate bill with that

described in the treasurer’s warrant appearing

sufficiently, notwithstanding the omission.

Nor is it an objection, that there is an error in

the rate bill, in stating the quantity of land he

longing to each right, the tax assessed upon each

right being in fact stated at the proper sum. It

was not necessary, that the particulars of the

basis of the tax should be stated in the rate bill,

but only that it should clearly show the correct

sums, which each proprietor was liable to

pay.

‘So, the omission to state the year, in the ‘889

date of the sherifi’s certificate upon the rate

bill, that it was a true rate bill, is unimportant,

if the year is sufficiently certain from other parts

of the instrument.

The statute, in this case, required, that the pro

ceedings should be recorded within thirty days

after the termination of the sale. The sale was

made April 6, 1808, and the clerk’s certificate of

the record of the rate bill stated, that the record

was made April 30, 1807. The statute was passed

November 11, i807, and thecertificate of the rec

ord of the warrant, which immediately preceded

the record of the rate bill upon the book of rec

ords. and the record of the return of sales, which

immediately followed the record of the rate bill

upon the same book, were both certified to have

been made April 30, 1808, and the original rate

bill was produced, upon which was the clerk’s

certificate, that it was recorded April 80, 1808,

and it was held, that it was sufiiciently certain,

that the record of the rate bill was made in due

time. notwithstanding the error in the date of the

certificate. The certificate of the clerk, in such

case, is but prirna facie evidence of the time,

when the record was made.

It is no objection to a sale, under that statute, of

land in unorganized towns and gores, by the

sheriff, that the sale was made at the court house

of the county, and not in the town, in which the

land is situated.

Under the statute it was necessary, that the sher

iffs advertisement of his sale should be properly

recorded; but it was not necessary, that the rec

ord should show, that the advertisement was

properly published. That may be proved by

other evidence.

Where it was stated, in the sheril’I’s return of his

sales, under that statute, that he sold the rights,

“or such parts of them as were requisite to dis

charge said tax and costs on each of such lots,

or rights, respectively, " and he sold the whole

of each right in one township, it was held, that

it was sufiiciently shown, that the reason for the

sale of the whole of each right was, that no per

son would pay the tax for less than the whole.

The provision in section seventeen of the statute,

requiring the secretary of state to cause the stat

ute to be published in all the newspapers in the

state, immediately after the adjournment of the

legislature, was directory merely, and not essen

tial to the validity of the tax.

The principle of law in this state, that a person

entering into possession of any (portion of the

land specifically described in a eed, claiming

title to all the land so described. is constructive

ly in the possession of the whole, ap lies only to

cases, where the quantity of the ian and the at

tendant circumstances reasonably induce the be

lief, that the land was purchased and entered

upon for the ordinary purposes of cultivation

and use, but has no application to a case,

‘where a person takes and maintains pos- '390

session of a few acres of land in an uncul

tivated township, for the mere purpose of there

22 vr. 14].
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by gaining a title to the entire township by pos

session, to the exclusion of the rightful owners.

The defendant gave a written license to two per

sons to take logs from the land of the piaintiff.

One of the two died, but the other, acting by vir

tue of his license, and without an indication of

a disposition on the art of the de endantto treat

the license as revo ed, su osequently took the

logs. And it was held, that the license was not

revoked by the decease of one of the persons to

whom it was given, but that the defendant was

liable, as a tres-passer, for the logs so taken.

It is no objection to a deposition, taken to be used

before the county court. that the place of holding

the court is not stated in the caption, the count

in which it is to be used and the time of holding

the session being correctly stated.

Although the name of the grantor in a deed is de

fectively stated in the certificate of the acknowl

edgment, yet if it appear from the whole in

strument, with reasonable certainty, that it was

acknowledged by the grantor, it is sufficient.

Although the non-joinder of a part owner of a chat

tel may, in actions at delicto, be pleaded in

abatement, yet, if the defendant neglect to make

such pica, he may still avail himself of a want of

title in the plainl if! to the whole, for the purpose

of reducing the damages.

When a judgment of the county court is found to

be erroneous, and it can be ascertained by com

putation, what the judgment ought to have been,

the correction will be made in the supreme court,

without remandiug the case to the county court

for a new trial.

Trespass de bonis asportatis for a quan

tity of pine logs. Plea, the general issue.

and trial by thejury. May Tcru|,1S47,—Rsu

FIELD. J., presiding. On trial the plaintiff

gave in evidence the charter of the town of

Norton in the county of Essex, showing

that the township was originally divided

into sixty five rights, or shares. The plain

tiff then gave in evidence various deeds, pur

porting to convey to Timothy Phelps the

undivided rights, or shares, of twenty eight

of the original proprietors tnthe township;

all of which were objected to.but admitted

by the court. Theplaintiff then gave in evi

dence conveyances of thesametwenty eight

shares. through several intermediate gran

tees, to Justin Ely.

The plaintiff also gave in evidence

‘391 two deeds from William 'Hewes, sher

iff, to Justin Ely, dated April 18, 1809,

purporting to convey to him fifty seven

undivided sharesinNorton,soldforthenon

payment of a tax, assessed by the statute

of November 11,1807, entitled “an act assess

ing a tax of one cent on each acre of land in

this state, for the purpose of defraying the

expense of erecting a state’s prison;” and

also a deed from William Hewes, sheriff, of

the same date, to Timothy Hinmun, pur

porting to convey to him two undivided

shares in Norton, for non-payment of the

some tax. The plaintiff also gave in evi

dence the record of the warrant from the

treasurer of the state, dated December 10.

1807, directed to the sheriff of the county of

Essex. without naming him, directing him

to collect the tax assessed by said statute

of the proprietors of certain towns and

gores.which were named, with the number

of acres in each,amongwhich was the town

of Norton: but it was not stated, that the

towns and gores therein named were unor

gunized. This was certified to have been

recorded April 30, 1808. The plaintiff then

gave in evidence the record of the rate bill,

which purported to have been made by

William f-lewc-s,sheriff. The caption of the

rate bill. as recorded, was in these words,

“The following is a rate bill for the collection

of the tax of one cent on each acre of land

in the unorganized towns and gores of land

in the county of Essex,agrccable to an acten

titled an act assessing a tux of one cent on

each acre ofland in this state for the purpose

of defraying expenses of erecting a state’s,

passed November11,1807.” Then followed a

list of the names of the proprietors of Nor

)’ ton, with the number of acres belonging to

each, and the amount of each one’s tax; the

tax against each one being stated at the

same sum, but thenumber ofacres belonging

to the share being stated in some instances

as 320 acres, and in others as 350 acres. Then

followed a record of the certificate, dated

February 10, 1808,that the foregofng was a

true list, or rate bill, signed “William Hewes,

sherif .” Then followed a certificate of the

paid and unpaid taxes, slgncd “William

Hewes,sheriff.” And then followed the cer

tificate of the clerk, in these words,—“Essex,

ss. County Clerk’s office, April 30th 1807,

the foregofng rate bill wasrcceived and duly

recorded ;” which was signed by the clerk.

The plaintiff then gave in evidence the orig

inal rate bill, the caption of which was in

the words above stated as recorded,except

that the word “prison” was added after

‘the word “state’s;” and the shares ‘392

were all stated upon it as 350 acres

each; but the sheriffs certificate, that it

was a true rate bill, was dated “February

10th,” omitting theyear; and thecertificate

of the clerk stated, that the rate bill was

received for record and recorded April 80,

1808. The plaintiff then gavein evidence the

original advertisements of the sale. pub

lished in the “North Star,” a newspaper

printed at Danville, in numbers nine, ten

and eleven, dated March 7. March 14, and

|1\lnrch 21, 1808. The plaintiff also gave in

evidence the record of the advertisement,

and the clerk’s certificate, appended tbereto.

that the advertisement was received and

recorded April 30, 1808, and that at the same

time the several newspapers containing the

same were presented and examined, and

that the advertisement was found to have

been published in the North Star, Vol. Ii.

No.9, dated March 7, 1808, N0. 10, dated

March 17, 1808, and No. 11, dated March 21,

1808. Theplaintiff also gave in evidence the

record of the return of sales, and the list of

lands unredeemed. It appeared from the

record, that the vendue was held at the

court house in Guildhall, in the county of

Essex,on the first Monday, being the fourth

day, of April, 1808. and, by adjournment. on

the fifth and sixth days of April, and that

the whole of each proprietor’s share in Nor

ton was sold,—fifty seven shares to Justin

Ely and two shares to Timothy Hinman;

and in the sheriff’s certificate, appended

thereto, it was stated, that “all the lots,

tracts and rights described in theloregofng

record, or such part of them as were requi

site to discharge said tax and cost on each

of such lots and rights respectively” were

sold to the persons named. The clerk’s cer

tificate showed, that this return was re

,ceived and recorded April 30, 1808. To all

142 22 v’r.
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which the defendant objected. but the ob

jection was overruled by the court. The

plaintiff proved, that the“North Star” was

the newspaper, which most generally circu

lated through the county of Essex in the

years 1807 and 1808. The plaintiff also, in

order to show a division and allotment of

the town of Norton, offered the depostion

of Azarlas Williams, with the accompany

ing documents, which was objected to by

the defendant, but admitted by the court.+

The plaintiff also gave in evidence a

‘393 ‘deed to himself from Justin Ely,

dated May 13. 1833, purporting to con

vey the entire township of Norton.

The plaintiff also offered in evidence the

deposition ofThomas Ruiter. taken Novem

there,—all this being for the mere purpose

of keeping a possession, and the defendant

ever claiming,that he was the owner of the

wholetownship. and that hewas in posses

sion of the whole. it was also proved,that

Freedom Rogers, died within a few days

after November 3, 1842, and before any logs

had been cut under the written license from

the defendant, of that date, to Ruiter and

liogers. Kinney,who was introduced as a

witness on the part of the plaintiff, testified,

that he never saw any marked lot lines in

the town of Norton, and never examined

lwith that view; his opportunity for know

ing any thing in regard to that, being con

fined to his going upon the land to cut the

| timber and removeit, asabove named. The

ber 8, 1845, to be used upon the trial of this I defendant also gave in evidence a copy of a

case before the county court; to which the

defendant objected, for the reason that the

place of holding the court was not stated

in the caption; but the objection was over

ruled by the court. The plaintiff also intro

duced evidence tending to prove. that the

defendant, on the third day of November,

is-12, gave to Thomas Ruiter and Freedom

i-togers a written license to cut two hun

dred pine logs in the town of Norton; and

that Buiter and one Oliver Kinney did, in

pursuance of said license, cut two hundred

and forty four pine logs in said town and

take them into Canada. The plaintiff also

gave evidence tending to prove, that the de

fendant, in March, 1842, gave Kinney per

mission to cut a few pine trees, standing in

the town of Norton, and that Kinney. in

the summer of the same year, cut down the

trees, and in the winter and spring follow

ing took away about forty logs, and sold

them. and accounted to the plaintiff for

about $11.00 therefor. The plaintiff also

gave evidence tending to prove. that the

deed from the plaintiff to Isaac Wardwell,

Oliver Hale,Daniel Brown, Richard G.Balley

and Calvin Powers, dated July 6, 1835, pur

porting to convey all the interest, which he

acquired in the town of Norton by virtue of

his deed from Justin Ely. The defendant

also gave evidence tending to prove. that

the plaintiff had received $100,00 of Ruiter

and Cleveland, under an agreement not to

prosecute them for the logs which had been

cut by permission of the defendant in Nor

ton and had been carried by them into

Canada, with the express understanding,

thatit was not to release the cause of action

against the defendant or against them.

that sum being less than the value of the

logs,but being all he could obtain, without

commencing a suit in Canada. The plain

tiff then gave in evidence a copy of a deed

from Calvin Powers to Oliver Hale. David

Brown, Richard G. Bailey and Isaac Ward

well, dated July 10, 1838; and also a deed

from Oliver Hale, David Brown and Richard

IG. Bailey to the plaintiff, dated January

plaintiff gave permission to Kinney to sell ! 31. 1842: to which the defendant objected,

certain other logs, about one hundred in

number, which had been previously cut in

Norton, and that Kinney accordingly sold

them to one Cleveland, and they were taken

away. The plaintiff also gave evidence

tending to prove, that, in addition to the

written license abovementioned , the defend

ant gave permission to Kinney for him and

Ruiter to cut all the logs, which they did

cut, with an agreement that the defendant

was to be paid for them. The defendant

gave in evidence a deed to himself from

David McKim, dated SeDtember 2,1834. and

recorded November 27,1834, which purported

to convey the entire township of Norton,

and gave evidence tending to prove, thatin

the summer of 1835 be procured a person to

cut the trees on about five acres of land in

Norton, claiming that he owned and was

taking possession of the whole township;

that in the autumn of the same year be

caused the said five acres to be cleared, and

erected a house, and put a tenant thereon;

and that the defendant has ever since re

tained thepossession, and has cleared in all

about forty acres of land, and has occupied

the same, by his agents, during the

"39-4 summer seasons, and some ‘part of

the time has had a tenant residing

+The competency and effect of this evidence not

being decided upon by the supreme court, no more

particular statement of it is necessary.

but the objection was overruled by the

court. The objections to the form of the

latter deed are fully stated in the opinion

delivered by the court.

The defendant requested the court to

charge thejury, 1. That if the defendant en

tered into possession of the town of Norton

in 1835, as above described, and had ever

since remained in possession in the manner

and making the claim, which his evidence

tended to prove, his possession would ex

tend to the entire town, and would be ad

verse to the plaintiff and all others

claiming title to the town, and ‘that '395

so all the deeds offered by the plain

‘tiff, executed subsequent to the time when

the defendant thus took possession of the

town, were void. 2. That the possession

thus taken and claimed would operate a

disseisin of the plaintiff; and therefore the

plaintiff could not maintain this action for

logs taken from the town by permission of

the defendant subsequent to the time when

the defendant thus took possession. 3.

That if the effect of the defendant’s actual

possession was to render him a tenant in

common in the possession with the plaintiff,

the plaintiff could not recoverin this action.

4. That therewas no legal efldence, tending

to show a legal division of thetown of Nor

ton. 5. That there was no legal evidence,

tending to show any such division in fact,

made upon the land and acquiesced in by
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4

the proprietors. 6. Thatif the town wasin I liable in this action; and that if, there had

fact divided and allotted upon the iand.stili | been no allotment of the town by an actual

the defendant’s actual possessi0n.taken and survey, marked upon the land. then the de

continued in themannerand with the claim lendant’s possession would extend to the

which his evidence tended to prove, would

be a constructive possession of the entire

township.and the plaintiff was not en titled

to recover. 7. That if the defendant’s

license to Kinney to cut the trees, from

which the fortylogs above mentioned were

cut, was a mere license to cut the trees, it

would only imply a license,at most.to cut

the trees and carry the logs irnmediately

away,—for which the plaintiff could only re

cover by an action of trespass quareclausum

fregit: and that. if Kinneycut down thelogs

and allowed them to lie so long upon the

ground. as to entitle the plaintiff to treat

them aspersonal property and bring this ac

whole township, and the plaintiff cannot re

cover in this action. That thetestimony in

the case did not tend to show the defendant a

tenant in common with the plaintiff, as to

the title of any portion of the town. and

certainly not as to the possession beyond

those lots, upon which he had made some

actual possession,and, asto this pofnt, will

not place the recovery in any different posi

tion from that already stated. That the

testimony of Williams and the accompany

ing documents, with the other testimony

above referred to, did tend to show a sur

vey, allotment and division of the town,

and such acquiescence therein, as would

tion for taking them away. he could only | make it binding upon the proprietors,—ex

sustain the action against Kinney,and could i

not hold the defendant liable in an action

of trespass debon1sas1_)0rtatis. 8. That the

death of Freedom R0gers,prior to anylogs

having been cut underthe written license to

Rogers and Ruiter, operated as a revoca

tion of that license, and Ruiter had no au

thority to proceed afterwards under that

license, either alone, or in company with

Kinney, and cut logs, and enable the plain

tiff to hold the defendant responsible there

for. 9. That thelicense from the defendantI

to Kinney, to sell the one hundred logs.

and the sale by Kinney to Cleveland, would

not entitle the plaintiff to sustain this ac

tion against the defendant, fortuking away

those logs,—it not appearing, that the de

fendant had in fact ever received any pay

therefor. 10. That thecourtshouldinstruct

the jury as to the fact, appearing up

‘396 on the deeds, that the ‘plaintiff was,

at the most, the owner ofbutfour un

divided fifth parts of said town ;—and upon

this pofnt the court neglected to give the|

jury any instructions, considering that, as

to a mere stranger, it was indifferent.

But the court, upon the first pofnt,

charged the jury. that such would be the

effect of the deiendant’s possession. unless

the town had been surveyed and allotted

and divided into severalty, in the manner

testified in Williams’ deposition, and that

allotment and division acquiesced in, ever

since it was made, by all the proprietors of

the township; but in that case the defend

ant’s constructive possession would be lim

ited to the lot, or lots, upon which he had

entered and made a permanent possession

upon some part of the same; and in that

case the plaintiff’s deed of the other portions

of the town would not be rendered vofd

thereby. As to the second pofnt,—that the

disseisin of the plaintiff was not more exten

sive than the constructivepossession of the

defendant, and that, if they found the sur

vey. allotment and division in the manner

above stated, the plaintiff, being the owner

of four fifths of the whole town, with the

exception of one or two, or a very few,

rights,could not bedisseised by the entry of

a mere stranger upon one lot. and themak

ing of a permanent possession there, but

that such a possession would only operate ,

a disscisin as to that lot; and that for any 2

plaining these several matters in a manner

not excepted to by the defendant. That if

the defendant gave license to others

to cut timber upon lots, to ‘which he ‘39?

had no constructive possession, and

expected it would be cut at one time and re

moved at another, (as the plaintiffgave tes

timony tending to show was the fact,) then

the defendant would beliable to this action,

the same as if he had done the acts himself,

in the same manner,—otherwise.not in this

form of action, if he expected, that his

agents and those to whom he gave license

would cut and carry away the timberat the

same entry upon the land. That the death

of Freedom Rogers would not technically

operate a revocation of the license as to

Buiter, but would so, to any one claiming

right by or through, or under Rogers; and

that Kinney’s right to cut timbercould not

rest upon the license to Rogers, but upon

the parol permission attempted to be proved

by the plaintiff. Thatin regard to Kinney’s

sale to Cleveland, of the one hundred logs

already cut, if Cleveland was in any sense

induced to remove them in consequence of

this sale, when be otherwise mightnot have

doneso,and Kinpey had permission from the

defendant to make such a sale, then the de

fendant was also liable, to the extent of the

value of those logs, deducting in this, as in

every case, what the plaintiff had received

of any one, by compromise with them, after

the logs were removed into Canada, as at

tempted to be shown; but the court told

the jury, that the testimony upon this point

was not satisfactory, and recommended,

that they should not include any damages

in regard to thoselogs.—but that they could

do as they thought the facts required, un

derthe rule above laid down. In regard to

damages, the court instructed thejury, that

the plaintiff, if he made out his case, in the

manner above stated and attempted to be

proved, should recoverthe value of the tim

ber taken by the defendant and his agents,

deducting what the plaintiff had received of

Ruiter and Cleveland, and that the receiv

ing of that sum from them, if taken in the

manner above stated. would not otherwise

affect this action. The jury returned a ver

dict for thepiaintiff. Exceptions by defend

ant.

Washburn & Marsh, for defendant, cited

acts committed in regard to timber which 1 1 Chit. Pl. 535; Wilson v. Gambia, 9 N. 1-L74;

grew upon that lot, the defendant is uotiPickering v. Pickering, 11 N. H. 144; Cut
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ting v. Cox.19 Vt. 517; Skinner v. McDaniel, being a public ofllcer. This decision could

5 Vt. 539: T0l.St. 268, § 2; lb. 271, §7; have been made upon no other ground,

‘898 Hall v. Collins, 4 Vt. 316; Rev. 0St. than that the officer collected the tax as

497; Riley v. Jameson, 8 N. H. 27; first constable.

Lit., sec. 417; Beach v. Sutton, 5 Vt. 209; 2. Thesecond objection is,that the treas

Crowell v. Bebee, 10 Vt. 33; Putney v. Day, urer-s warrant merely named the towns

6 N. H. 430.

plaintiff, cited Marvin et ux. v. Denison,

Circ. Ct. for the District of Vermont, May

T. 1846; Booge, Ex’rs,v. Parsons, 2 Vt. 456;

2 Tol. St. 292; Bellows v. Elliott, Essex Co.;

Kimball v. Wilson, 8 N. H. 96; Adams v.

Jackson, 2 Aik. 145.

The opinion of the court was delivered by

HALL, J. The plaintiff’s property in the

logs depends upon his titleto theland. His

claim of title under the tax sale will be first

considered.

The following principles, or rules. fortest

ing the validity of tax titles, appear to be

fairly deducible from the reported cases on

that subject.

1. When the statute, under which the sale

is made. directs a thing to be done, or pre

scribes the form, time and manner of doing

any thing, such thing must be done. and in

the form, time and manner prescribed, or

the title is invalid; and in this respect the

statute must bestrictly, if not literally, com

plied with. Spear v. Ditty, 9 Vt. 282. Bei

lows v. Elliott, 12 Vt. 574. Sumner v.Sher

man, 13 Vt. 612. Carpenter v. Sawyer, 17

Vt. 124.

2. But in determining what is required to

be done the statute must receive a reason

able construction; and when no particular

form or manner of dofng a thing is pofnted

out,any mode. which effects the object with

reasonable certainty. is sufficient; and in

judging of these matters the court is to be

governed by such rational rules of con

struction. as direct them in other cases.

Spear v. Ditty,8Vt.421. Bellowsv. Elliott,

12 Vt. 574. Isaaes v. Shattuck, 12Vt. 668.

The sale, by virtue of which the plaintiff

claims, was made under the statute of No

vember 11, 1807, assessing a tax of one cent

on each acre of land in the state, forthe pur

pose of defraying the expense of erecting a

state’s prison. 2 Tol. St. 267. Numerous

objections are made to the validity of the

plaintifi"s title under this tax sale, which

must be examined with reference to the pro

visions of the statute, under which the sale

was made.

‘399 ‘1. The first objection made to the

tax title is, that the treasurer’s war

rant is directed to the sheriff of the county

of Essex, without designating him by

name, and that throughout his whole pro

ceedings he describes himself and signs his

name as sheriff. and not as collector.

We think the fair intendment of the stat

ute is. that the collection of the tax should

be superadded to the other duties of the

sheriff; otherwise bonds and an oath

would have been required of him. as col

lector. A similar construction was put

upon an act, assessing a tax for building a

jail, in Bellows v. Elliott, 12 Vt. 569. where

the first constable of thetown was directed

to collect the tax. It was held, that the

land tax act, which required the collector

to be sworn, did not npply,—the constable

-and

O. P. Chandler and Tracy & Converse, for the tax, without stating, that they

gores, in which the sheriff is to collect

IVGI-B

within his precincts, or in what county

they were, or that they -were unorganized

towns, and without giving aPr reason,

why the warrant was directed to the sher

iff, rather than to the first constable. lt is

a sufficient answer to these objections to

the treasurer’s warrant, that nothing is

shown to be wrong in it; and it having

been issued by a public officer, under the

provisions of the statute, he is to be pre

sumed to have performed his duty, until

the contrary appears. Bank of U. S. v.

Tucker et al., 7 Vt. 134. .

3. It is next objected to the record of the

rate bill in the county clerk’s office, that it

is not properly designated in its caption, the

word “prison” being omitted in the recital

of the title of the tax act, and that some

of the rights are designated as three hun

dred and twenty acres.instend ofthreehun

dred and fifty, and that in the date of the

sheriff’s certificate of its being a true rate

bill the day of the month, February 10th,

only, (without stating the year,) is given.

The statute,—2 Tol. St. 269, sec. 6.—di

rects the sheriff to assess the tax upon the

several proprietors of the town. but does

not specify, that he shall make a rate bill.

He is, however, directed in section si-umen

to leave his tax bill with the county clerk.

with his other papers and proceedings, for

record, which sufticiently implies,

‘that he is to have a rate bill. Its

form and requisites are, however,

not prescribed; and we think all that can

be required is, that it distinctly and clearly

show the correct sums, which each proprie

tor is to pay, and for the non payment of

which his right, or a sufllment quantity of

it to pay the tax, is to be sold. in Brown

v. Hutchinson, 11 Vt. 574. where the sale

had been under the statutes of 1787 and

1788, [2 ’l-ol- St. 276. 277,] which did not in

terms require a rate bill, it was held. that

though a rate bill was necessary, to show

the taxes which thecollcctor was to collect,

yet that a:-;-- correct statement of the tax,

received and acted upon by the collector,

was sufficient, though not certified by the

committee.

In this case the sheriff was to make his

own tax bill: and the tax bill he caused to

be recorded shows, that he assessed the

right sums to the proper proprietors. The

leaving of it by him for record is sufficient

prima facfe evidence, that it was the rate

bill he acted upon: and that also distinctly

appears by the record of his certificate

upon it of the paid and unpaid taxes. The

omission, therefore, of theword “ prison ”in

the caption is immaterial. as the identity

of the tax assessed in the rate bill with that

described in the treasurer’s warrant ap

pears with entire certainty, notwithstand

ing the omission.

Nor do we conceive the error, in stating

the quantity of land in a portion of the

rights, to be important. The quantity of

‘400
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land in each right being equal. and the tax

upon each right the same sum, the error

would at once he discovered to be clerical.

and no one could possibly be misled by it.

If the quantity of land in the rights could

be unequal,t|ie objection might merit a

different consideration. If the statute as

sessing the tax had required the;-articuiars

of the basis of the tax to he stated in the

re te bill, it must doubtless have been

ltrictly complied with. But the result is

all that is necessary, to constitute a tax

bill, and such result being, in the present

bill. entirely correct, it should, we think,

he held suiiicient.

The omission of the year in the date of

the sherlii’s certificate upon the rate bill is

unimportant, as the year is suiliciently cer

sheriffs return of sales, which immediately

follows it on the same book, are both certi

lied as recorded April 30, 1808,—irom which

it may be fairly inferred, that the whole was

recorded on that day. 3. The original rate

bill is produced, upon which is the clerk’s

-certificate of its being recorded April

30, 1808. From ‘all which it very ‘402

clearly appears, that the record was

made in due time.

5. The next objection is, that the adver

tisement is of usaleto be held at Guildhall,

and not in the town where the land is sit

uated.

There is nothing in the statute requiring

the land in unorganized towns and gores

to he sold in the towns or gores; and to

hold that the sheriii must make such sales

min irom other parts of it. The sheriff’s . would he requiringof him an impossibility.

certificate upon the rate bill shows the tax The warrant, in this case, embraced eight

to have been assessed under an act passed towns and three gores; and ii the sherifi-

I\-ovemberl1,lMJ7,and that it was assessed could designate proper places in his adver

previous to the sixth of April, i908. The/tisement for the sales in towns and gores,

“ February 10th ” in the certificate could, i in which were probably no inhabitants, or

therefore, have been no olher, than in ! buildin;.I:s, it would be impossible for him

180%. in Bellows v. Elliott, 12 Vt. to make the sales, because the act requires

‘401 *56i). where the collector, in his return . the sales to be made on the first Monday

ofsales,stated his vendueto havebeenlof April, at nine o’clock in the forenoon.

on a certain day in 1833, when it should |'l-he legislature could not have contem

have been 1H3-i, it was held that the error l plated, that the sheriff should make sales

was immaterial, as it appeared irom other 5 in eleven diiferent towns at the same hour

parts of his return, that it must have been 5 of the same day. The court house of the

in 1834. in that case there was a positive i county, where the sale was made, seems to

error of date: in this there is a mere omis-| ha"e been the proper place.

sion, which other parts of thepaperclearly ! b. it is next objected, that the advertise

supply. iment of the collector is not properly re

4. It is objected, that the clerk’s certii Icorded 2 Toi. St. 268, sec. 5, 6, 16.

lcate to the record of the rate bill states it| The act for the regulation of particular

to have been recorded April 30, 1807, andfland taxes requires, not only that the ad

that it thereiore fails to show, that it was ! vertisement should be recorded, but that

recorded in thirty days irom the ending of ! the newspapers, in which itwas published,

the sale,—the sale havlmz ended the sixth should he left with the clerk, and a record

of April.1808. Tol. St. 275, § 16. made of the advertisement, and also of the

The statute directs the recording to he|title, volume, number and date of the sev

made in thirty days, but does not specify Q eral papers, in which the publication was

how t--re tact of recording shall be shown. | made. The object of the legislature being,

The ordinary proof, in such cases, is the

certificate of the recording offlcer upon the

record; but that has been held to be only

prima fhcie evidence of the time of the re

cording. In Morton v. Edwin, 19 Vt. 77, it

was held, that the certificate of a justice of

the peace, of the time when an execution,

Ievied upon land, was returned and re

iorded in his ofiice, was but prima facie evi

ience of the true time, and that the true

time might be shown by parol. And to

the same effect is Carpenter v. Sawyer, 17

Vt. I21, in relation to the certificate of a

town clerk of the recording 0f vendue pro

ceedings. In Richardson v. Dorr. 5 Vt. 9,

and Sumner v. Sherman, 18 Vt. 609, parol

efidence of the fact of the recording of ven

due tax proceedings was admitted and ac

ted upon by the court.

. From the evidence in this case a jury

could not have found otherwise, than that

the record was made April 30, 180M, within

thirty days after the ending of the sale;

for ;—1. The certificate of the clerk, of April

30. 1807. is an impossible date, being before

the passing of the act, and is evidently a

clerical mistake. The record was therefore

made on some other day. 2. The record of

the warrant. which immediately precedes

the rate bill on the record book, and of the

that the record should not only show the

form and date of the advertisement, but

also the fact of its due publication. The

latter object does not seem to have been

contemplated by the act in the presentcase.

it merely directs the advertisement to be

recorded, and leaves the proof of its hav

ing been posted upin the towns by the con

-stable, and of its publication by the sheriff,

to be made by other evidence, than that

of the record. The certificate of the clerk,

in this case, shows a proper recording of

the advertisement, and ii it iails to show,

that it was properly published, it is imma

terial, as thestatute did not requirethat to

be done. The due publication of the adver

tisement was shown, in this case, by the pro

duction of the original newspapers.

‘7. It is farther objected, that the ‘403

record does not show, that the reason

for the sale of the whole of each right was,

that no person would pay the tax for less

than the whole. '1-of. St. 270, sec. 6. The

sheriifs return states. that he sold the

rights, " or such parts of them as were req

uisite to discharge the tax and costs on

each of the righi.s,”—which, we think, is

sufiicient.

8. Another objection made to the regu

larity of the tax proceedings is the absence
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of proof, that the secretary of state. im

mediately after the adjournment of the leg

islature in 1807, published the act in all the

newspapers in the state, as directed in the

seventeenth section.

It could not have been the intention of

the legislature, that the act should become

whollyinoperative and vofd, by the failure

of a single newspaper to publish it. This

provision must have been understood to

be merely directory to the secretary, and

not essential to the validity of the tax. in

Bellows v. Elliott, in Essex County,in 1841,

it appears by the record furnished us to

have been held, that the publication of an

act assessing a tax on the lands in the

county for building a jail, by the treasurer

of the county, was not essential to the va

lidity of the sale, although the act directed

such publication. See, also, Bellows v. El

liott. 12 Vt.569. That being a local act, its

publication would seem to be more neces

sary than in the present case. It is not

shown, that the act was not duly pub

lished by the secretary of state; and if its

publication were essential, the presump

tion would be, that the secretary had per

formed his duty.

These comprise all the objections taken

to the validity of the tax title, and, being

of opinion that neither of them is well

founded, we must hold that title to be

good. This result inrcgard to the tax title

renders any examination of the plaintiff’s

title to a lesser quantity of the land, under

the original proprietors of thetown, unnec

essary. '

It is, however, insisted, in behalf of the

defendant, that the plaintiff is precluded

from deriving any benefit in this suit from

his tax title, for the reason that he had

parted with it by his conveyance to Ward

well and others in 1835, and had not re

gained it at the time of the trespass com

plained of; that the charge of the county

court, in regard to the effect of the defend

ant’s possession upon the recon

‘404 ‘veyance to the plaintiff in Januar ,

1842, was erroneous; that the defend

ant’s actual possession of five acres, with

a claim of title to the wholetownship,gave

him the constructive possession of the

whole townhip, which constructive posses

sion would not be limited, as charged by

the court, by the fact of an actual division

of thetown and an allotment marked upon

the land; that the court also erred, in

charging the jury that there was any evi

dence in the case, which had a tendency to

show such division and allotment of the

town and that the charge of the court

ought to have been, that, upon the facts

shown, the deed of reconveyance was in

operative and vofd, under the statute, by

reason of the defendant’s adverse posses

sion to the grantors at the time of its exe

cution.

In the view which we have taken of the | inclosure.

case, it becomes unnecessary to inquire,

whether or not there was any evidence tend

ing to prove a division of the town and an

allotment of it marked upon the land, in

asmuch as we think, that, conceding there

had been no division of the to wn, the charge

was quite as favorable to the defendant,

as he was legally entitled to claim.

y

y

D

l

The question on this part of the case is

whether, gi ving full effect to the facts shown

by the defendant, he was to he considered

as having been in adverse possession of the

whole township in 1842, so as to render

the deed void, by which the land was then

reconveyed to the plaintiff.

The term “constructive possession,” as

applicable to real estate, is scarcely to be

found in the English books; though thedoc

trlne constitutes an important branch of

American law. It is indeed peculiar to the

condition of things ina new country. where

animportant business of theinhabitants is

the reduction of forest land to a state of

cultivation. When the settler enters upon

a lot of wild land, it is impracticable for

him at once toinclose it with that unequiv

ocal mark of possession, a substantial and

permanent fence. it is of no advantage to

the land. and a useless expense for him, to

do so. He commences by clearing a part

and erecting a dwelling upon it, and grad

ually extends his improvements, making

such inclosures only, as may from time to

time be necessary for the protection of his

crops. The residue of the lot is suffered to

lie open, with either nothing, or at most

with but lines of spotted trees, to mark its

boundaries. The law of construct

ive possession declares, ‘that the deed ‘405

of the lotto the settler, which may be

found on record, and which describes with

precision the boundaries of the land that

he purchased, shall, so far as his title is

concerned. be a substitute for a substan

tial and permanent fence around the whole;

that his possession of the lot, though act

ual but for a part, shall, by force of his

claim under the deed, be constructive for

the residue.

This doctrine, when applied to a tract of

land of suitable size for purposes of individ

ual cultivation and improvement, seems

justified and demanded by the wants and

interests of a people in a new country;

and to tracts of such limited dimensions

the doctrine has been usually, if not al

ways, applied in this state. This is the

first instance, that we are aware of, in

which an attempt has been made, by means

of clearing a few acres within the limits of

an uncultivated township of some twenty

thousand acres, to extend the possession,

b construction, over the whole territory.

It is obvious, that the reason, on which

the doctrine of constructive possession is

founded, ceases in such a case. Such an

application of it is not required forthe pro

tection of bona fidcsettlers. Noindividuai

can ever want such an extensive tract of

land for purposes of actual cultivation.

The idea of inclosing such a tract with a

ermanent and substantial fence is too

absurd to be gravely stated; and the de

scriptive boundaries of it, in a deed, could

therefore never be a substitute for such an

It would also be unjust to the

real owners of the several rights of land in

a township, to allow them to be deprived

of their title by an intrusion for a period

of fifteen years upon a few acres in an ob

scure corner of the town, which intrusion

might be either unknown to them, or not

deemed of sufficient importance to deserve

serious attention.
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n

it was held by the supreme court of the of Rogers. The evidence tended to

state of New York,in Jackson v.Woodruff, show, that the logs ‘were actually ‘-107

1 Cow. 276, that the doctrine of construct- taken by Ruiter under and by virtue

ive possession did not apply in a case, of his license from the defendant, and with

where there had been an improvement of out any indication from the defendant oi

only two acres in a tract of seven hundred a disposition to treat thelicenseas revoked.

and eighty three acres, and that it waslUnder these circumstances we think the

only applicable to such tracts, as were pur- court was right in charging the jury, that

chased for the purpose of actual cultiva.|the death of Rogers would not, as matter

tion; and the doctrine of that case hasloflnw, excuse the defendant from liability.

been recognized and acted upon in many Under the charge of thecourt thejury must

subsequent cases in that tate. and is the have found, that the logs were in point of

settled law of the state. See Jackson v. fact taken by Ruiter under the counsel and

Vermilyea,6 Cow. 677; Jackson v. Rich-{advice of the defendant, which was sulfi

ards, 6 Cow. 617; Jackson v. Oltz, 8 Wend. - clent to justify them in making him liable

440; and Sharp v. Brandow,15 Ib.597. as a trespasser for Ruiter’s acts in taking

‘406 ‘It is doubtless impracticable to them.

specify any precise quantity of land, The objection taken to the deposition of

that ought to be considered so far append- Thomas Ruiter, that the place of the hold

ant to an actual improvement, as to bethe ing of the court was omitted in the certifh

ropersnbject of aconstructive possession. cate, was, we think, propcrly overruled.

he quantity might probably be varied by In Clark v. Brown, 15 Vt. 658. it was held,

the nature of the business of the occupant, that a deposition was admissible, though

his apparent means of using and improv- the time of the session of the court was

ing the land, and perhaps by the character omitted, the time of the session being fixed

and extent of his actual possession,and by by a public statute. The place of the ses

other circumstances. It is not intended to sion of the court is equally fixed by public

say, that any quantity of land,which may statute, and we do not perceive, why that

reasonably be supposed to have been pur- case must not be an authority for the ad—

chased and entered upon for purposes of mission of the deposition in this.

cultivation and for use asa wood ortimber It is objected to the deed of reconveyance

lot. might not be protected by such a pos- to the plaintiff of Hale, Brown and Bailey,

session. that it is not sufficiently acknowledged by

But the claim in the present case is alto- I Bailey, to convey his rights. In the body

gether without the boundaries of any rea- I of the deed one of the grantors is described

sonable limit. The quantity of the land is as Richard G. Bailey, and it is signed and

not only too extravagantly large, to be sealed R.G.Bailey. The acknowledgment,

the possible subject of individual cultlva-Iafter a proper designation of the state,

tion, or use, but the defendant’s own evi-lcounty and town, reads thus,—“this

(lence tended to prove, not that hehad en-|thirty first day of January, A. D. 1842,

tered upon the the land in good faith, fori Oliver Hale and Daniel Brown, Richard G.

the ordinary purpose of settling upon it, E personally appeared and acknowledged this

but that all his acts upon the land had-instrument,by them sealed and subscribed,

been done, in the language of the bill of ex- 1 to be their free act and deed.” &c. Al

ceptions, “for the mere purpose of keepingithough the name “Bailey” is omitted in

a possession.” To hold that such actsithe acknowledgment, yet the statement,

upon a few acres of land should extendlthat .Rl(-.iilll-d G., who executed the instru

themsclves over a whole township, to the- ment, acknowledged it, does. we think,

exclusion of the title of the true owners, render it sufiiciently certain, that it was

would be giving an effect to the doctrine of acknowledged by Richard G. Bailey, the

constructive possession heretofore un- grautor.

known in this state,—an effect, which is as The only remaining objection to the verv

unnecessary to the protection of the rights diet is one, which we have been unable to

of the actual occupant of land, as it would overcome.

be unjust to the rightful owners. We The plaintiffs testimony did not tend to

have no hesitation in saying, that the show a sole and exclusive title in himself

defendant, in this case, is not entitled to to the logs sued for, but only an undivided

any benefit from the doctrine of construct- share in them, as tenant in common. The

ive possession, and that his possession court were requested to charge the jury,

must be limited to the boundaries of his that the plaintiff’s damages should be esti

actual improvement. mated according to the value of hisundl--

The logs, for which the action was vided portion. But the court de

brought, having been taken from other ‘clined so to charge, and it is to be ‘408

land in the township of Norton than that taken, that the verdict was for the

covered by the defendant-s clearing, it full value of the logs, as iftheplaintiff were

would follow, that, upon the case, as thus the sole owner

far examined, there is no ground for dis- It has indeed been long settled in this

turbing the verdict. state, that one tenant in common, as

There are, however, several other excep- against a stranger to thetitle, may recover

tions to the ruling of the county court, the whole land in ejectment. In that ac

which remain to be considered. tion the thing itself is rcovered, and the re

It is objected,that the chargeofthecourt covery of the whole is allowed, because it

in regard to that portion of the logs taken would be unjust to the plaintiff, to be com

by Ruiter was erroneous, for the reason pelled to acceptatrespasseruponhis rights

that the defendant’s license should beland upon the rights of all the other own

treatedasllavingbeen revoked by thedcath,ers of the land as his co-tenant. In such
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case the plaintiff is put in possession andI

holds both for himself and for the otherco

tenants, whoever they may be. Pomroy

v. Mills, 3 Vt. 279, 410. University of Vt. v.

Reynolds, 8 Vt. 553. Johnson v. Tilden, 5

Vt. 426. House v. Fuller, 12 Vt. 172.

But where the action is for a trespass to

personal property, the remedy being in

damages only, there does not appear to be

the like reason for allowing a full recovery

by a part owner. Indeed, all that a party

can with any show of reason claim against

one, who has trespass-ed upon a chattel in

which he has an interest, is to be made

=good for the injury done to that interest.

It accordingly appears to be the well set

tlcd doctrine of the common law, that al

though the non-jolnder of a part owner of

n chattel may, in actions ex delicto, he

pleaded in abatement, yet that if the de

fendant neglects tomake such plea,he may

still a"ail himself of a want of title to the

whole in the plaintiff, for the purpose of

reducing the damages. And when one part

owner has recovered for his share of the in

jury,theother has afterwards been allowed

to sustain an action for his. Addison v.

Overend, 6 T. R. 766. Sedgworth v. Over

end et al.,7 T. R. 279. Bioxam et al., v.

Hubbard, 5 East 407. Gould’s Pl. 276.

Chit. Pl. 55.

For this reason we think we must hold

the judgment of the county court to be or

roneous.

We have considered the question whether

-it is necessary to send the case back to the

county court for a new trial and are of

Jpinion that it is not. Whenever a judg

ment of the county court has been found to

be erroneous and it could be ascertained

by computation what the judgment ought

to have been. it appears to have been the

practice of this court to make the correc

tion without sending the case back for a

new trial. Thus it was said by Judge

HoTCHINsoN in Sutton v. Burnett, 1 Aik.

209, that if the judge should charge

‘409 ‘the jury wrong in relation to the al

lowance of a particularitem of claim,

which was liquidated and certain, the court

would not for that reason send the case

back, but would order the sum errone

ously allowed to be deducted from the ver

dict. And in Paris v. Vail et al., 18 Vt.

2.~ll—6, the verdict of the jury in an action of

trover was ordered to be set aside for all

abovethe sum of $1000 and interest thereon

from a certain date. and the judgment on

the verdict affirmed for that sum.

There is no dlfiiculty in ascertaining by

computation what the plaintiff’s propor

tionate share of the whole damages would

be, and we think the plaintiff should have

judgment for that sum.

The plaintiffs vendue title, which we

have found to bevalid,originally embraced

fifty seven of the sixty five rights in the

township. These rights heconveyedaway

in 1835; and regained but three undivided

fourth parts in each of them, by the re-con

veyance to him in 1842. He is therefore en

titled to three fourths of fifty seven sixty

fifths of the whole damages, the $100 re

ceived of Ruiterand Cleveland to be wholly

deducted from the plaintiffs portion of the

damages. Upon this computation we find

the damages, which are now $289, should be

reduced to $15535, for which judgment is

tpffhe entered on the verdict for the plain

.iudgment reversed for the excess above

$155.85, and affirmed for that sum.

DANIEL A. HEALD v. ZsNAs C. WARREN.

(Windsor, March Term, 1850.)

The right of action, at law, to recover the price of

property sold, is in the person having the legal

mterest in the property.

The plaintiff furnished moneyto be expended byS.

in the purchase of fiour, and S. was to repay the

monev, with interest, and to allow the plaintiffs

barrel of fiour for every one hundred barrels

purchased; and the flour was purchased and in

voiced in the name of the plaintiff and was to

remain his until sold and paid for. Held, that

the right of action, to recover the rice of the

ilogr, when sold, was in the plaintiff, and not

n ‘.

‘And 8., in such case, having released to the ‘4l0

lainuff all claim which he had in the suit,

0th to the damages and costs, and the plalntiff

having releasedto 8. all claim on account of the

costs and expenses in the suit, and the attorney

who commenced the suit having released his lien

upon the costs for his services and expenditures,

it was held, that S. was thereby rendered acorn

petent witness for the plaintiff.

An order, drawn by a debtor in favor of his cred

itor upon a third person, for the amount of adebt

due for property sold, it being understood be

tween them, that the order was drawn as a mat

ter of convenience merely, and notasan ordinary

business transaction, and that the drawee had no

funds of the drawer in his hands, and was under

no obli ation to accept the order, will not pro

clude t e creditor from recovering the amount

of his debt in an action upon book account,

ngghing having been received by him upon the

0 or.

Book account. Judgment to account

was rendered, and an auditor was ap

pointed, who reported the facts substan

tially as follows. The plaintiff’s account

was for fiour sold, to the amount of $3135.

The defendant received the ffour of Owen

Spalding. As between the plaintiff and

Spalding the business of dealing in fiour

was carried on in this manner; the plain

tiff furnished money for the purchase of the

ffour, which Spalding was to repayto him,

with interest, and to allow to him one

barrel of iiourforevery onehundred barrels

purchased: the fiour was purchased -and

invoiced in the name of the plaintiff and

was to remain his until sold and paid for.

Spalding was offered as a witness on the

part of the plaintiff, and was objected to

by the defendant. The plaintiff then pro

duced a release, from Spalding to the plain

tiff, of all interest which Spalding had in

the suit, both in damages and costs.—a

release from the plaintiff to Spalding of all

claim against him for the costs and ex

penses of the suit,—and a release to the

plaintiff from the attorney, who com

menced the suit by the direction of Spald

ing, of his lien upon the costs, which might

be recovered, for payment of his fees and

disbursements. Spalding was then admit

ted by the auditor to testify. It appeared,

that the defendant kept a boarding house,

at Ludiow, for persons employed upon the

rail road; and the boarders made their

own contracts, and were alone liable for
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their board. The men employed upon the

rail road drew their pay the fifteenth day

of each month, and it was customary

‘41l forthe keepers of board‘ing houses to

send their boarding bills each month

to thecontractors, and for them to reserve.

from the amount due to the men in their

employment, a sum sufficient to pay such

bills, and to pay the keepers of the board

ing houses for the board of the men. The

defendant boarded some men, who were in

the employment of Lingenfelter & Brewer

and others, who were in the employment

of John Warner, who resided at Chester.

On thetenth of March, 18-l8,Spalding wrote

an order upon Warner for the amount of

the plaintiffs account against the defend

ant,and thedefendant signed it. The order

was in these words ;—“ Mr. Warner: Please

to pay Owen Spalding $31,25 out of my

board bill,forvalue received.” It was well

understood. both by the defendant and

Spalding, that Warner was under no obli

gation to accept or pay such a draft, and

that his dofng so would be a mere act of

courtesy, according to the custom above

mentioned. and not because the drawer

had any funds in his hands; and when the

order was given. it was not passed as in

a common business transaction. drawn

against funds in the hands of a drawee,but

was given and received to enable Spalding

to take the payfor the above account, if he

should see Warner, or his clerk, before the

defendant did. Warner did not come to

Ludlow, but his clerk came on the seven

teenth of March to pay the men. Spalding

applied to him, to learn when he would

pay them, and was told, that payment

would be madeon the morningof theeight

eenth of March. Spalding informed him,

that he had the order above mentioned,

but the clerk told him, that he should pay

Lingenfelter & Brewer the amount due to

them; but Lingenfelter &. Brewer were

paid on the evening of the seventeenth, and

absconded that night. Spalding never re

ceived any thing upon the order, and it ap

peared by the declarations of the defend

ant. made after Lingenielter & Brewer had

absconded, that he considered he owed

Spalding for the fiour, specified in the above

account. Upon these facts the county

court. September Adjourned Term, 1849,

Kr:LLoco. J., presiding,—rendered judg

ment for the plaintiff for the amount of his

account and interest. Exceptions by de

fendant.

‘412 ‘S. Fullam for defendant.

Spalding is the only person, who

can sustain this action; heowned the fiour.

and had possession and control of it, and

was alone interested in the profit and loss.

Lane v.(.-olumbus Ins. Co.,U. S. Law Mag.,

Jan. 1850, p.21. The plaintiffs lien upon

the fiour, to secure the money loaned by

him to Spalding with which to purchase

the ffour, does not give to him the right of

action for the ffour actually sold by Spuld

ing. Spalding was improperly admitted as

a witness ;—his release to the plaintiff does

not excuse the plaintiff from accounting

to Spalding for the amount recovered in

this action. The receiving of the order, by

Spalding, for the exact amount due, is alwas mere matter of accommodation.

on book. Hutchins et al. v. Olcutt, 4 Vt.

549. Wright v. Crockery Ware Co., 1 N. H.

281. Wyatt v. Marquis of Hcrtford, 3 East

147. Spalding (or the plaintiff, if he have

any right to sue) made the bill his own, by

not presenting it immediately, or certainly

on pay day, and giving notice to the draw

er, if not paid.

F. C. Robbins and Wasbburn& Marsh for

plaintiff.

Upon the facts found, this action is well

brought in the name of the present plain

tiff. Lapham v. Green. 9 Vt. 407. Hilliker

v. Loop. 5 Vt. 116 Bl,ardman v. Kceler, 2

Vt.65. 1 Chit.Pl.65. The fact, that Spain

ing was to receive a certain commission, or

all the profit made on the fiour above the

price of one barrel in every one hundred.

does not estop the plaintiff from maintain

ing this action in his own name. Although

Spalding had an interest, yet the consider

ation moved from the plaintiff. Edwards

v. Golding et al..20 Vt. 30. The plaintiff be

ing the sole owner of the fiour. and Spald

ing having no interest, except in what was

gained or lost in the purchase and sale

thereof, and having assigned to the plain

tiff all of that interest. and the plaintiff

having released Spalding from all liability

on account of the costs and expenses accru

ing out of this sult,Spalding has no longer

any interest in this suit, and was properly

admitted to testify. Edwards v. Golding

et al.. above cited. The order was given

merely as matter of convenience to

the de‘fendant, and for his benefit, ‘-113

and can in no way be considered as

payment of the account of the plaintiff.

Tracy v. Pearl, 20 Vt. 162. Torrey v. Bax

ter. 13 Vt. 452.
The opinion 0’.I thecourt was delivered by

BENNETT, .1’. It is objected by the de

fendant. that this action is miscmweived,

and should havebeenbrougbt by Spaldlng.

But by a recurrence to the facts reported

by the auditor it will be seen, that the

plaintiff had the legal interest in the prop

erty and Spalding only the equitable inter

est. It is well settled, that the person hav

ing the legal interest has at law the right

of action. -

In regard to the question of the admis

sibility of Spalding as a witness, after the

execution of the releases. which are attach

ed to the case, little need be said. The

plaintiff could not be compelled to account

to Spaiding for any portion of the money

recovered in this action, in the face of his

release; neither could Spalding be com

pelled to pay any costs to the plaintiff. in

the face of the plaintiff’s release. The case

in principle is thesame asEdwards v. Gold

ing et al., 20 Vt. 30.

A question has been raised in relation to

the effect of the defendant’s order upon Mr.

Warner in favor of Spalding, requesting

him to pay this account out of the defend

ant’s board bill. Under the circumstances

attending this case, this cannot preclude

the right to recover. It was understood

by the parties, that the drawee had no

funds and was under no legal obligation

to accept the order, and if he did do it, it

t

bar to any right of recovery in an actionjwas not given as an ordinary business

15¢ 22 vT.
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transaction, but simply that the payee

might get the money of the drawee, if he

should see him before the defendant did;

and in this light the parties understood it,

most unquestionably. After Spalding

failed to get anything on the order, the de

fendant admitted his liability for the fiour

now sued for. Upon such a state of facts

there can be no mergerof the account in the

draft, for the best reason in the world, the

parties did not so intend it. See Tracy v.

Penrl,20 Vt. 163.

The judgment of the county court is af

firmed.

‘414 ‘Sr:wALL SMITH v. EPnnsm INma

HAM, JR.

(Windsor, March Term, 1250.)

To scirc factnn upon a recognizance for a review,

to recover the costs occasioned by the review.

the defendant pleaded, that the plaintiff caused

the writ, in the suit in which the review was

taken, to be served by attaching real and person

al estate of the defendant in that suit, and had

caused the execution, obtained by him in that

suit, to be levied upon the real estate, in part

satisfaction of the -udgment, but had neglected

to cause the execution to be levied upon the per

sonal estate attached, although sufficient in

amount to have satisfied the residue of the judg

ment. Held, upon demurrer, that the plea was

insufficient.

When a plaintiff has caused personal propert to

be attached ugon his writ, and the property as

been deliverc by the officer to a rcccipior, and

the plaintiff, after review by the defendant, has

obtained a final judgment in his favor, he may,

at his election, recover the costs, occasioned by

the review, by bringing areire fucins upon the

recognizance for the review, or may pursue

his remedies for the property attached ;— and

the receiptor, b pnymg to the plaintiff the

amount rccovere by him and taking an assign

ment of the judgment, will acquire the right to

pursue the recognizer for the review, in the name

of the plaintiff, to the same extent that the plain

tiff might have done. The remedies against the

receiptor and the recognizer being independent,

the purchase of the judgment by one of them, by

paying to the plaintifi its full amount, will not

0 eratte as a satisfaction of the judgment, as to

t eot er.

Scire facias. The plaintiff alleged, that

at the May Term, 1841, of Windsor county

court he recovered judgment in his favor

against one Charles Edmunds for $4(),57

damages and $69,l5 costs; that a review

was entered by Edmunds, and the defend

ant Ingruham recognized to the plaintiff in

the sum of fifty dollars, conditioned that

Edmunds should prosecute his review and

pay to the plaintiff all intervening damages,

occasioned to the plaintiff by being delayed,

with additional costs, in case the plaintiff

should obtain final judgment in his favor;

and that the plaintiff, at the March Term,

1845, of the supreme court for the county of

Windsor, obtained final judgment in his

favorfor $25353 damages and $1-5l,29costs,

whichjudgment remained unsatisfied. The

defendant pleaded nul tlel record and pay

ment, and also a second plea in bar, in

which he alleged, that the plaintiff caused

the writ in his suit against Edmunds to be

served by attaching real and personal es

tate of Edmunds, that the execution ob

tained by the plaintiff had been levied upon

the real estate attached, to the amount of

$361,311, in part satisfaction of his

‘judgment, that the personal prop

erty attached was amply sufficient to

have paid the residue of the judgment, but

that the plaintiff neglected to cause the

personal property, or any part of it, to he

sold and applied upon the execution.

To the secondplea in bar the plaintiff de

murred; and thecounty court, March Term

1846,—REDFn-.LD. J., presiding,—ad_iudged

the pleainsufiicient. Exceptions by defend

ant. Upon the pleas of nul tfel reconI and

payment issue was joined. Trial by the

court, May Term. 1-'447,—REDFil€LD, J., pre

siding. The defendant conceded, that he

recognized for the review, in the suit in

favor of the plaintiff against Edmunds, in

the sum of fifty doilars,and that final judg

ment was rendered in favor of the plaintiff

in that suit, as alleged in the declaration,

and that fifty dollars costs accrued in that

suit after the review. It appeared, that

personal property was attached upon the

writ in favor of the plaintiff against Ed

munds, but to what amount did not ap

pear, and that it was receipted by Nathan

iel Fullerton and Fredenick E. Fullerton,

and that they had paid to the plaintiff the

full amount of the judgment recovered by

him, under an agreement, that he would

permit them to use his name in availing

themselves of the security against Ingra

ham upon his recognizance, and of his at

tachment of the real estate of Edmunds,

and would convey to them by deed of quit

claim, the property covered by the attach

ment. No part of the personal property

attached was applied upon the judgment,

and this suit was commenced and prose

cuted by Nathaniel Fullerton and Frederick

E. Fullerton, in the name of the plaintiff,

for their own benefit. Upon these facts

the county court rendered judgment for the

plaintiff, for fifty dollars. Exceptions by

defendant.

H. E. Stoughton for defendant.

The second plea in bar is sufficient. To

a scine facias against the debtor, a plea in

bar, that the debt was levied by fi. fa., is

sufficient. Mountney v. Andrews, Cro.

Eliz. 237. 2 Ld. Raym. 1072. Holmes v.

Newlands, 48 E.C. L. 366, 632. Green v. El

gie, 23 E. C. L. 197. In such case the debtor

is discharged from the judgment, although

the sheriff do not satisfy the plaintiff. 2

Saund. R. 130,n.1. A levy by ff. fa. and an

attachment of personal property upon

mesne process place the parties, so

far as the present defence ‘is con- ‘416

cerned, upon the same ground. in

either case the officer is liable to the plain

tiff for the property and may maintain

trover for it, if taken from his possession.

5 Vt. 181. If a levy by the writ upun prop

erty sufficient to pay the debt would bar a

scire facius against Edmunds, the debtor,

it would of course be a bar to ascire facias,

in the same suit, against the debtors’

surety. The facts found by the court will

not enable the Fullertons to maintain this

suit, in the name of the plaintiff, for their

benefit. It is the same to the plaintiff,

whether the property attached is in the

actual possession of the officer, or in the

custody of some third person, in whose

hands the officer has placed it. The liabil

‘415
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ity of the officer to the plaintiff is not ishad. So far as the real estate went,

changed, by placing the property in the which was set off upon the execution, the

hands of the receiptor, nor is the recciptor

made liable to the plaintiff; his liability

is to the officer. We think, then,that while

there is sufficient property in the custody

of the officer, or of the receiptor, to pay the

debt, the plaintiff cannot have his election

I
judgment was satisfied; but an attach

ment of real or personal estate on mesne

processcannot operate even as a qua satis

faction of the judgment, which may be re

covered, and the plaintiffis not bound to

follow the same property with his execu

to pursue the properiy,or the debtor; and ltion. The defendant became absolutely

if he cannot elect to pursue the debtor, he liable for the costs occasioned by the re

cannot pursue the debior-s surety. view, to the extent of his recognizance;

P. T. Washburn and R. lVashburn for;and to charge him no execution need have

plaintiff. i issued against the principal debtor, norany

The second plea in bar can only be sus- I effort have been made to collect it of him.

tained upon the ground, that the plaintiff | It must follow from these principles, that

was legally bound to

against the sheriff, or to takethelegal steps

to charge him, before resorting to his rem

edy upon the defendant’s recognizance.

lint this is an obligation not imposed by

law: and in Page v. Johnson, 1 D. Ch. 338,

it was decided, that it was not necessary,

that execution should haveissued upon the}

original judgment, in order to charge theifendant, and that the Fullertons

bail upon the recognizance. it is not

averred, that the plaintiff has received sat

isfaction from the property attached, noriif he would

I

pursue his action - the plea is no good answer to the action.

On the trial of the issue of fact upon the

plea of payment it appeared, that Smith

had a lien by the attachment of real estate,

as a. security for the satisfaction of the

judgment against Edmunds, and also col

lateral and independent remedies

against the Fullertons and ‘this de- ‘418

agreed with the plaintiff to pay him the

amount of his judgment against Edmunds,

quit claim to them the land,

from the sheriff; and a mere unsatisfied which had been attached and levied upon,

remedy against one person cannot work . and also give them the right to use his

an extinguishment of an independent rem- 1 name in availing themselves of the security

edy against another person, unless there|against the pres-entdefendant.

Itonshave been some legal contract to that ef

fect, or the one remedy so differs from

the other in degree and time, as to operate

a merger. If thefacts pleaded constitute a

bar to the action, they discharge the de

fendant from all liability, both as to addi

tionalcostsandinterveningdamages. But

the defendant’s liability to pay the addi

tional costs is absolute, by the terms of the

recognizance, and cannot be discharged by

such matter. Rev.St.160, § 10. Hub

The Fuller

paid Smith the amount of theju(ig

ment, and, in effect, took an assignment

of it; and we sec nogood reason,why they

may not sustain this fLL-ti()Il,i1l the name of

Smith, against the defendant upon his re

cognizance.

The plaintiff, afterffnal judgment against

Edmunds, had an election, as to fifty dol

lars, to go against the defendant upon his

recognizance for the review, or to charge

the personal property in execution, which

‘5l7 ‘hard v. Davis, 1 Aik. 301. Green v.|had been attached, and, if not exposed to

Shurtllff, 19 Vt. 592. Roberts v.War-’sale on the execution, to go against the

ner,l7 Vt. 46. The plea, then, only sets

forth a defence, if any, to a claim upon the

part of the plaintiff for intervening dam

ages occasioned by thedelay. But the dec

laration sets up no such claim, and there

fore the plaintiff can recover nothing there

for. Way v. Swift, 12 Vt. 395. Upon the

issue of fact the decision of the county

court was correct. The remedies, which

the plaintiff had against the defendant and

Fullerton, were collateral, independent of

each other, and wholly dissimilar. The

remedy against the defendant is based upon

contract, while the remedy against Fuller

ton could only be enforced indirectly, if at

all. by the plaintiff. The plaintiffs claim,

so far as the personal property was con

cerned, was upon the sheriff; and the only

obligation upon Fullerton was to indem

nify the sheriff. Neither was there any

privity between Fullerton and the defend

ant. The result must be, that. as to both

the plaintiff and defendant, Fullerton stood

as a third person. and might well become

the purchaser of the plaintiffs judgment.

The opimon of thecourt was delivered by

BsxxIcTT, J. The questions in this case

arise upon the issue jofned upon the second

pilea, and upon the demurrer to the third

p ea.

We think it is obvious, that the third plea

officer; and in that event the officer would

have his remedy on his receipt against the

Fullertons. The defendant being liableab

solutely, it was not necessary, to continue

his liability,that the property should have

been charged in execution at all. This

was only necessary, to give the plaintiff a

remedy against the officer; and whether

the property had been charged in execution

within the thirtydays from final judgment

does not appear from the case itself. But

suppose such was the case, I apprehend

the result must be the same. The remedies

of the plaintiff, as well as the liabilities of

the officer and of the defendant upon his

recognizance, were distinct and independ

ent. It has never been held, that I am

aware, that an attaching creditor can

maintain a special action on the case

against the receiptor of property attached,

for a non-delivery of the property on the

execution to the sheriff ; and I apprehend,

no such action can be sustained.

This case is not_ like that of Allen v. Og

den et al., 12 "t. 9. There Blood, who

bought in the judgment against Ogden and

the jail bond against Ogden and Catlin, was

a co-contractor with Ogden on the note;

and the payment of the judgment by Blood

was but the payment of his own debt. if

Blood had been permitted to sustain the

action by force of the assignment, treating

152 22 W.
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the claim as unpaid, Catlin, upon the pay

ment of the demand, would have had his

remedy against Blood; and to savethiscir

cuity of action, the court treated the pay

ment of the judgment by Blood as a satis

faction, though in form a purchase. In

the case before us I apprehend the

‘419 ‘defendant could not, at law, have a

right of contribution either against

the receiptors of the property attached, or

the officer. How it might be in chancery

it is not material to consider.

We think, then, the contract between the

present plaintiff and the receiptors is one,

which they had a right to make, and that

the purchasing in of the judgment by them

does not operate, under the circumstances,

as a payment of the judgment against Ed

mnnds: and if not a payment, then the re

ceiph us may have the same remedy against

the defendant, in the name of the plaintiff,

as the plaintiff could himself have had, if

he had remained the owner of the claim.

This isonly carrying out the right inSmith

to elect which he would pursue.

The result is, the judgment of the county

court is affirmed.

Jons BuRNs v. JoaN P. BELKNAP.

(Windsor, March Term, 1850.)

Under the statutes of the slate of Maine, in refer

ence to trustee process, the writ of scire nclos,

which issues against a trustee, after ju ment

has been rendered against him by default n the

original suit, is butacontinuation of the ori inal

suit; and if the court had jurisdiction 0 the

trustee in the original suit, and afterwards, and

before judgment was rendered against him by

default in that suit, be removed from the state,

and had no property there, and the amount of

the judgment were demanded of him, in the state

to which he had removed, within thirty days

after the rendition of that judgment against him,

and the writ of scfre fucius were served by leav

ing a copy at his last and usual place of abode in

Maine, a judgment against him upon the scire

frwias, by default, will charge him personally,

and will be held conclusive upon him in this

zgtate, and may be enforced here by action of

ebt.

And in an action of debt u on such jud

this state, the plea of ml- at is insu

demurrer.

ent, in

cient, on

Debt upon two judgments, rendered by

the district court of the state of Maine, held

any time since, but that for four years pre

viously he had been a citizen of the state of

Massachusetts, and at the time of sueing

out the writs he wasa citizen of the state of

Vermont, where he had ever since resided,

and that he had at that time no property,

or domfcil, in Maine, and that no personal

service of the write. or either of them, was

made upon him, and no property was at

tached thereon, and the defendant had not

any notice of the pendency of said actions,

or either of them, and the judgments there

on were rendered against him by default,

without any appearance in the suits by

him. To the third and fourth pleas the

plantiff replied, that on the seventeenth of

February, 1842, he sued out a writ, in due

form of law, returnable before the district

court to be held at Alfred, in the county of

York, at the May Term, 1842, against Fran

cis Dougherty and John Carney, of Elliot in

the county of York, and therein summoned

the defendant Belknap as trustee, and

caused the writ, on thesameday, within the

county of York, to be served upon Belknap

personally, whowas then a resident of said

town of Elliot, by reading the same, and

also caused it to be served upon Dougherty

and Carney on thefourteenth of May, 1842;

that the suit was dulyentered in court, and

such proceedings were bad, that at the Oc

tober Term, 1845, of said court, he recovered

judgment against Dougherty and Carney

for $385,90 damages, and $50,92 costs, and

at the same term recovered judgment

against Belknap, by default, and execution

was thereupon awarded against the goods,

effects and credits of Dougherty and Carney

in the hands and possession of Belknap, and

it was farther adjudged, that Belknap

should pay, from his own goods and estate,

the costs which had accrued subsequent to

the term, at which the writ was made re

turnable, taxed at $40,231; that a writ of

execution issued, in due form of law,

dated October 27,1845,against ‘Dough- ‘-421

erty and Carney and against their

goods &c.in the handsof Belknap,and was

delivered to thesheriff of the county of York

to serve and return, who afterwards, No

vember 6, 1845, demanded of Belknap the

goods &c. for which he was then liable as

trustee. and the sum of $40,31 costs, for

which he was personally liable,—which

Belknap refused to pay, and the execution

at Alfred, in the county of York, February was returned unsatisfied; that afterwards

Term, 1847,—one for $43-4,91 damages, and

$9,27 costs, and the other for $111.76 dam

ages and $9,27 costs. The defendant pleaded,

--—1. Nul tieI record; upon which plea issue

was jofned ;—2. Nil debet; to which the

plaintiff demurred ;—3. That thejudg

‘420 'ments described in the declaration

were rendered in actions of scire facias,

and that the writs in said actions weresev

erally sued out and dated on the fifth day

of December, 1846, and that no service there

of was made upon the defendant, and he

had no notice thereof, and the judgments

were rendered against him by default, with

out any appearancc by him in the suits,

either personally. or by attorney ;—4. That

at the time of sueing out the writs of scire

ilaclns. as stated in the third plea, the defend

ant was not an inhabitant, or resident, of

the state of Maine, nor had he been so at

execution was awarded by thecourt against

Belknap personally for the said sum of

$40,131 costs, and was issued, dated March

20, 1846, and had been in no part satisfied;

that thereupon the plaintiff, on the twenty

ninth of December, 18-16, sued outhis writ of

scire facias against Belknap, in due form of

law,returnable at the February Term,18.i7,

of the district court for the county of York,

therein summoning him to appearand show

cause, why judgment should not be rendered

against him for the amount of thejudgment

against Dougherty and Carney, as of his

own proper goods and estate, and execu

tion be awarded accordingly; that this

writ was duly served upon Belknap, Janu

ary 25, 1847, by leaving a true and attested

copy thereof at his last and usual place of

abode in said town of Elliot, and the suit

was duly entered in court, and thereupon
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the same judgment. described in the first party must reside or be served with process

count in the declaration, was. rendered. within thejurisdiction of the court,or must

The same facts were allegmi in relation to a appear and submit toitsjursdiction. Story

suit in favor of the plaintiff against John on the (-onst., ch. 29, 1297-1307. 1 Kent 260.

Mctiratty and Belknap trustee, in which 1 Greenl. Lv. 548, 614. Bellows v. Ingham,

the judgment described in the second count 2 Vt. 575. Hoxie v. Wright. lb. 263. Fuller

in the declaration, was rendered. The de- ton v. Horton, 11 Vt. 425. Newcomb et al.

fendant rejoined,that at the timetheph1in- v. Peck, 17 Vt. 302. Blodget v. Jordan. 6

tiffobtained the judgments, against Dough- Vt. 590. Bisscll v. Briggs, 9 Mass. 462.

erty and (Ynrney and against McGratty, in Woodward v. Tremere, 6 Pick. 354. Cook

the original suits. and at thetlmejudgment v. Darling, 18 Pick. 393. Borden

was rendered against Belknap in those *v. Fitch,15 Johns. 121. Andrews v. ‘423

suits, by del-ault,and at the time the execu- Zliontgomery, 19 Johns. 162. Shum

tions were issued and returned. the defend- - way v. Stillman, 6 Wend. 447. Aldrich v.

ant was not a citizen of Maine, and had . Kinney. 4 Conn. 380. By the statutes of

neither property nor domicile there, and I Maine the only effect of the default of the

that the sherii-.f’s return upon the execution | defendant in the original suit was to make

stated, that he delivered to the defendant him liable for costs, which accrued subse

the copies of the executions, and made the quent to the term. to which the writ was

demands of him, alleged in the replication, made returnable. Rev. St. of Maine 529, §

at Fitchburg in the state of Massachusetts, 22. If he had effects, &c., of the principal

and that no other demand was made upon debtors, it was his duty to deliver them to

him. or notice given, except at Fitchburg, the officer holding the execution; but the

where the defendant then resided, with his question, whether or not he bad effects, &c.,

family, and that he was not then and there remained to be decided on the scine facias.

subject to the jurisdiction of the laws of Ib.536, §§ 74, 75, 78. The writ of sclre facias

Maine, and that no demand was ever made is sued out and served in the same manner

upon him, on said executions. or either of as other writs, [Ib. 484, §26,] on the return

them, as required by the laws of that of which the trustee may appear and dis

'422 state. Theplaintiff‘surrejofned,that close; and if he have no effects, &c., of the

when said demand was made by the principal debtor, he is discharged. lb. 536,

sheriff, by virtue of said executions, the de- §§ 74-76. Previous, however, to bringing

fendant was then and there subject to the the scire faclas. and within thirty days

jurisdiction of the laws of Maine, and that after final judgment, a demand must be

said demand was made upon him, upon made by the officer, holding the execution,

the executions. in the manner required by of the trustee. in 1845 the legislature en

the laws of that state. And issue was acted,thatif the trustee could not be found

joined. Trial by the court, November within the state, and had no dwellinghouse

Term, 18f9,—KELLooo, J., presiding. On or place of abode within the state, acopy

trial the plaintiff gave in evidence the of the execution could be left athisdwelling

printed statutes of the state of Maine, and house, or delivered to him, out of the state.

also duly certified copies of the records Acts of 1845, ch.136, p. 138. ltis shown by

and files referred to in the pleadings, from the pleadings,that previous to the passage

which it appeared, that the writs in the of thislaw the defendant had become aciti

original suit were served, as alleged in the zen of Massachusetts, and had no property

replication, that judgment was rendered or domicil in Maine. We claim, that one

against the principal debtors by default, state has no power to enact laws to affect

May Term, 1843, and against Belknap, by a citizen of another state, not residing or

default, October Term,1845, and executions owning property within the state, and that

issued, and writs of sefne facias were sued no demand, therefore, was made upon the

out. and judgments were rendered thereon, execution, which would justify the proceed

as alleged in the replication, and that the lugs upon the scire facias. Starkweather

demand upon the defendant was made by v. Loomis, 2 Vt. 573. Hall v. Williams, 6

the sheriff of the county of York, at Fitch- Pick. 232. It is claimed, that inasmuch as

burg in the state of Massachusetts, as 211- the plaintiff had notice of the original suit,

leged in the rejoinder. It appeared, that he is bound to take notice of the proceed

the session of the legislature of Maine, in ings on the scire facias. If this were so,

li9l5.cIlded April 8,1545. Thecourtfound the there would seem to be no occasion forany

issue upon the firstplea for the plaintiff, and service of the writ of sclre facias.

adjudged the second plea insufficient, and Thejurisdiction ofthe court and the right

found for the plaintiff upon the issue jofned to render the judgment may he impeached

upon the third and fourth pleas, and ren- under the plea of nil debet. 1 Kent 260.

dered judgment, that the plaintiff recover Thurber v. Blackbourne,1 N. H. 242. Stod

the amount due upon both judgments de- dard v. Allen, N.Ch.24. Blodgetv.Jordan,

scribed in his declaration. Exceptions by 6 Vt. 580. Hoxie v. Wright, 2 Vt. 263. If,

defendant. however, the defendant were served with

W. C. French for defendant. process, or submitted to the jurisdiction of

We contend. that the defendant was not the court, he is bound by the judgment and

subject to the jurisdiction of the court ren- nil dehet: is not a good plea. Newcomb et

derlng the judgments upon the writs ofscire al. v. Peck et al., 17 Vt. 302.

faclas, and that they are vofd and of no ef- ‘Tracy, Converse & Barrett for ‘424

fect,asjudgments. Thecourts of one state, plaintiff.

in order to render their judgments binding So far as the judgment is set forth in the

in another, must have jurisdiction of the declaration, as appearing of record, it is a

parties and of the subject matter. In or- regular and valid judgment, as against the

der to obtain jurisdiction of the person, the defendant. The plea of hi! debet is not al
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lowable in debt on judgment,exceptin case

of a foreign judgment;—but the judgment

of another American state is not a foreign

judgment. Boston India Rubber Factory

v. Holt, 14 Vt. 92. 17 Vt. 302. 4 Vt. 557.

St. Albans et al. v. Bush,4 Vt.58. Hoxie v.

Wright, 2 Vt. 263. The record shows, that

the demand was made as prescribed by the

statute of 1845. L-nderthepleadings,if that

demand were valid. the ju(lgment on the

scire facius is valid. The court had full ju

risdiction of liciknap in the original suit;

and therein he was subject to the incidental

process of that state for all the purposes of

that suit. If, therefore. it was competent

for the legislature of Maine to enact the

statute of i845, the demand made on the de

fendant was authorized and efficacious.

Phat statute does not provide for proceed

ings, in which the court thereby assume or

exercise original jurisdiction, norfor the ul

timate execution of final process. It pro

vides for an incidental step,neces-sary to the

efficacy of a lawful proceeding,in which the

court had undoubted jurisdiction. Butthe

demand is not to be treated as service of

process, but as a notice,required as prelim

inary to the further process of the law to

consummate proceedings already com

menced,—as to which the place where it is

made is wholly unimportant. The execu

tion, as against the trustee, is not in the

nature of an execution against judgment

debtors. It is merely process against the

debtors and their property,—the law only

authorizing demand of the trustee for the

property, and not compelling delivery. But

if the issue had been made by demurrer to

the replication,thus involving the question

of the validity of the judgment, as affected

by the matter of the defendant’s special

pleas, the result must have been the same.

Scire facias, like this, is but a continuation

of the original suit. 1 Chit. Pl. 269. 1 Sw.

Dig. 583. 9 Johns. 259. 11 Maine 89.

The opinion of the court was delivered by

BENNETT, J. It is, it must be conceded,

well settled, that a judgment of a sister

state may be impeached,if the defend

'425 ant were ‘in no way subject to the

legal process of such state, or amen

able to her laws, when the judgment was

rendered against him; and such, it is

claimed by the defendant, was the fact in

this case; and this is theimportantinquiry.

That we may have a full understanding of

this question,it may be well to recur brieffy

to the facts of the case.

It seems in February, 1842, the plaintiff

prayed out his writ against Dougherty and

Carney, of Elliot, in Maine, returnable at

the May Term, 1842, of the district court

for the county of York, and the present

defendant,then of Elliot, was summoned as

trustee; and the process was duly served

upon the trustee, at Elliot, on the seven

teenth day of February, 1842, and on the

principal defendants on the fourteenth of

May. At the May Term, 1843,the principal

defendants were defaulted, and the case was

continued from term to term to the Octo

ber ’l-erm,1845, when the defendant was de

faulted, and thedamages were then assessed

against the princi al debtors, and execu

tion was awarde for the damages and

costs against the goods, effects and credits

of the princial debtors in the hands of the

trustee. It was also adjudged, that the

trustee pay, out ofhis own funds,such costs

as had accrued after thefirst term,to which

the writ had been made returnable, agree

ably to the provisions of the statute of

Maine. On the twenty seventh of October,

1845. execution issued against the estate of

the principal debtors in their own hands,

and against the goods, effects and credits

of the principal debtors in the hands of the

trustee. Upon the margin of the execution

there was indorsed the amount of thecosts,

which the trustee was personally liable

to pay. On the sixth of November, 1845,

the sheriff returned a non est: in ventus as to

the trustee, and that he had not any dwell

ing house, or place of abode, in the state,

and that hefound him at Fitchburg, Massa

chusetts, gave him a copy of the execution,

and a written notice, that he was required

to deliver the goods, effects and credits, for

which he was liable, towards satisfyingths

execution, and madea demand for the costs

indorsed on the margin of the execution,

and the defendant refused to do either, and

the execution was returned unsatisfied.

Ascire fhcias wasissued against the trustee

in December, 1846, returnable at the May

Term, 1847, requiring him to show cause,

why judgment should not be entered up

personally against him. This was served

upon the trustee by leaving a true

and attested copy at his ‘last and ‘426

usual place of abodein Elliot; and the

defendant not appearing, he was defaulted,

and judgment was rendered against him

personally at the February Term, 1847, for

the amount of the judgment against the

principal debtors and the costs of the scire

facias. This is the judgment upon which

this action is predicated.

When the plaintiff commenced his suit in

1842, not only the principal defendants, but

also the trustee, were residents of Maine.

Service of the writ was made personally

upon them. and the court had the most

perfect jurisdiction over them; and the im

portant question is, did the court have ju

risdiction over the trustee in 1847, when the

judgment was rendered against him person

ally? If they had not, it must have been

upon the ground, that it was lost in conse

quence of his removal from the state. The

proceedings of the court of Maine are in

strict conformity to their statute, to which

we have been referred: and there is no

ground, upon which the judgment in ques

tion can be impeached, unless it be for

want of jurisdiction over the trustee.

If the judgment had been rendered against

the defendant, as the debtor of the plaintiff

in an original action, we thinkit quite clear,

that such a judgment would be open to ex

amination in our courts, as much so as if it

had been strictly a foreign judgment. But

if the scire facias in this caseis to be treated,

not as a new suit, but as a continuation of

the original action, and as constituting a

necessary part of it, it would seem as if a

different result shouldfollow. The original

judgment, rendering the trustee chargeable,

did not obligate the trustee to pay any sum

to the plaintiff, except thecosts indorsed on

the margin of the execution; and had he
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appeared and disclosed facts to show, that|this, for any other service. but the one

he was not trustee, he would then have been I adopted.

discharged. The principle is too well es-i We think, as he was in the first instance

tablished, to need authority, that a scirepersonally summoned, and did not appear

facias upon a judgment is only a continun- I to make his disclosure, but suffered a do

tion of the originalsuit; and we think there ; fault, it is to be taken, that he intended to

are special reasons, why the scire faclas in I disclose upon the scine fac1-as,ifhe wished

the case at bar should be so considered. If|

a scire facias issue against the bill upon a|

recognizance, or against bail upon mesnel

process, it may well be treated, in eitherl

case. as a new action; for the reason, thatI

the defendant was in no waya party to the l

record in the original suit. I

But in this case Belknup, in onesense, was -

a party to the action, when the suit was|

commenced, and was duly served with j

‘427 process, ‘being then a resident oh

Maine. ’I-hejudgment,which was en

tered against him,consequent upon his first

default, was but in the nature of an inter-‘

locutory judgment, and incomplete, and in

no way conclusive, except for a portion of

the costs, which had accrued in the action. ,

The statute enacted by the leeislature of‘

Maine, in 184.3, provides, that when thel

trustee has no place of abode in the state,

and cannot himself be found, the demand,

made in the manner it was in this case, of

the trustee. shall be deemed sufficient; and

we see no good objection to thestatutc. It

did not authorize the service of process in

another state. After this demand, and a

return of nulla bona, on the execution, the

foundation was laid for farther process, by

way of a scire fucias, for ascertaining the

plaintiffs rights and thedefendant’s liabili

ties.

When the defendant submitted to thefirst

default, he was not, by the laws of Maine,

subjected to any fixed liabilities to the plain

tiff, except for costs; and if the default had

been taken the first term, he would not have

been even liable for costs. The defendant,

it must be presumed, knew, that there must

be farther proceedings by scire facias. in

which he might appear and discharge him

self by making his disclosure; or the plain

tiff, upon his default, would be entitled to

judgment against him in his own right. He|

knew, that he had taken the very course to

render a sclre facias necessary to a final

judgment against him, fixing him with the

payment of the debt; and the question is,‘

shall he have the power to defeat the plain

tiff of this right by his removal from thel

state? He must be taken to have under-|

stood,that thelegal process issued from the-

-courts of Maine could not follow him into

another state, and that the laws of Maine

authorized the service of the scire facias up

on him only by a copy, left at his last and

usual place of abode in Elliot. The statute

is, that the officer may make service of the

summons by reading, or giving the defend

ant a copy, or leaving a true and attested

copy at his dwelling house, or at the place

of his last and usual abode.

The defendant must have known, that,

to render the proceeding of any avail against

him, a scirc fucias must be issued from the

courts of Maine, and that, if he left the

state, no other service could be made upon

him, except what was made in this

‘4% case. I am not‘aware, that the laws

of Maine make provision,in a case like

to make any disclosure,—which it seems the

laws of Maine authorized. If the defendant,

in the mean time, wished to remove out of

the state, he should have left his agent at

Elliot,to have given him notice of the serv

ice of the scire facias. We think this is by

far more reasonable, than to hold,that, by

his leaving the state, he defeated the juris

diction of the court over him, and thereby

rendered all prior proceedings abortive. It

would be somewhat extraordinary, if the

defendant, by removing to Massachusetts,

could in effect dissolve the lien, created by

the original service of the trustee process;

yet such must be the effect, if he, by so do

ing, placed himself beyond the pale of the

jurisdiction of thecourts of Maine over him.

If they had not jurisdiction over him,per

sonal notice served upon him in Massachu

setts could not give it. Considering the

peculiar nature of the trustee process, we

think thesclre facias was an operative part

of the original action, and necessary to

carry outits object, and may well be regard

ed as a continuation of it; and the defend

ant, for the purposes of carrying out this

object, must be treated as subject to the jn

risdiction of the courts of Maine, notwith

standing his removal to Massachusetts.

The case of Adams v. Rowe, 11 Maine 89,

is a full authority for the views expressed;

and we think that case sound.

In regard to the plea of nildebet, it is

clearly bad. There is nothing in the record

to impeach the conclusive effect of the judg

ment; and it being conclusive upon the face

of the record, nil debet is no better plea.

than it would have been to an action ofdebt

upon a judgment of a court of this state.

We think, then, the court below were right

in finding the issue of fact and of law for

the plaintiff, and thejudgment of thatcourt

is affirmed.

‘ALBERT Bounss v. LEwIs Mmui1TT. ‘429

(Windsor, March Term, 1850.)

The statement in the bill of exceptions in an ac

tion oftrover, that evidence was given tending

to prove, that the plaintiff was owner of the

property sued for, and that the jury were in

structed that, if they believed the testimony in

the case, the plaintiff was entitled to recover,

and that a verdict was thereupon returned for

the plaintiff, will not justify this court in assum

ing, that the plaintif! was owner of the goods.

Ai1hou,qh the goods sued for in such case are ap

propriate articles for use as household furniture,

yet if it do not appear from the bill of exceptions,

that they had ever been used by the plaintiff for

such purpose, or were intended by him for such

use, this court will not assume, that they were

exempted from attachment and execution.

Where it appears from the bill of exce )tions in

such case, that the plaintiff delivered t e goods

to a third person, to keep for the plaintiff, and

at the same time informed him, that he might

hold them, until he was indemnified by the plain

tit! against a certain liability, and that the test!

mony of one witness tended tgdprove, that he un

derstood, that such liability h been discharged,
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and that no evidence was given tending to show,

that such third person ever made any claim to

the property. and that the jury, under instruc

tions that, if they believed the testimony, the

plaintiff was entitled to recover, returned a ver

dict for the plaintiff, this court cannot assume,

that such third person had nota specialqproperty

in the oods, as against the plaintiflI he ques

tion, w other, or not, such special interest exist

ed, should have been submitted to the jury, for

them to decide.

The general owner of goods cannot sustain tres

pass, or trover, when there is an outstanding

possession in another, accompanied with a spe

clal property.

-i-v-,,ver for two beds, with bedding, three

small boxes, a quantity of crockery, wooden

and tin waretwoffat irons,twolamps,one

gridiron. a pair of brass audirons, shovel

and tongs, and a carpet. Plea, the general

issue, and trial by jury, May Term, 1849,

Kr-:LLooo, J., presiding. The bill of excep

tions stated the proceedings upon the trial

in the county court as follows. “The evi

dence of the plaintiff tended to show, that

the plaintiff owned the goods described in

the declaration. It farther appeared by the

plaintiff’s testimony, that the plaintiff, be

ing about to remove to Massachusetts,

boxed up the goods and delivered them to

one Jcibn S. Willard, to keep for the

‘430 plaintiff, ‘informing Willard at the

same time, that he might retain the

goods, until the plaintiff indemnified him

for a certain liability he had assumed for

the plaintiff. It farther appeared by the

plaintiffs testimony, that after Willard re

ceived ihe goods, and while the boxes were

lymg in \\’illard’s door yard, in April, 1847,

the defendant attached the goods on awrit

in favor of Moore & Belknap, and removed

them from the place, where he attached

them, into the house of Willard, and left

them in his char;.>;e to keep for the defend

ant. The evidence of a witness for the plain

tiff farther tended to show, that he under

stood, that said liability, incurred by Wil

lard for the plaintiff, had been discharged;

and there was no evidence tending to show,

that Willard ever made any claim to the

property. There was no evidence intro

duced on the part of the defendant. The

court instructed the jury, that if they be

lieved the testimony

tiff was entitled to recover.” Verdict for

plaintiff. Exceptions by defendant.

Tracy, Converse & Barrett for defendant.

0. P. Chandler for plaintiff.

The opinion of the court was delivered by

Br:.\z.\’|-:’1"r, J. It is quite probable, that

this bill of exceptions presents questions not

raised on the trial; but we must take the

case, as made by the bill.

It seems the defendant attached the goods

on a writ in favor of Moore & Belknap,

while in boxes lying in Wil.ard’s yard, and

removed them from theyard into Willard’s

house, and left them in his charge, to keep

for the defendant. The court charged the

jury, “that if theybeiieved the testimony in

the case, the plaintiff was entitled to recov

er.” The only question in the case is,

whether such facts were testiffed to on the

trial, as detailed in the bill, as would war

rant the charge.

It cannot be assumed, that the plaintiff

was the owner of the goods described in the

in the case, the plain-l

Ideclaration. All we have upon this pofnt

is, that the evideuce tended to prove it. and

the jury have not found it. It is one thing

to find, that evidence is given tending to

prove a fact, and quite another thing to

find such fact proved.

'l\-either can we assume, that the ‘431

articles of property sued for were ex

empt from attachment and execution, on

the ground that they wereartlcles of house

i hold furniture belonging to the plaintiff, or

used by him as such. They are doubtless

appropriate articles for such use; but non

constat, that they had ever been used for

such purpose, or were. intended by the plain

tiff for such use. All we have is, that the

plaintiff, being about to remove, boxed up

the goods. If the plaintiff claimed, that

these goods wereexemptfrom the operation

of the general law, subjecting property to

attachment and execution, it was for him

to show it. The court cannot intend it, as

matter of law, or fact, from any thing,

which appears in this bill of exceptions.

But it may be assumed, that there was a

possession of the goods in the plaintiff prior

to the attachment by the defendant. The

bill states, that it appeared, “that the plain

tiff boxed up the goods and delivered them

to John S. Willard, to kccp for him.” This

would besufiicient,to maintain trespass. or

trover, against a wrong doer; but we can

not assume, that Willard had not a special

| property in the goods. as against the plain

-tiff. The fact, that the plaintiff informed

|Willard, when he delivered him the goods

ito keep, that he might hold them, until he

indemnified him for acertainliability, which

he had assumed for the plaintiff, does not

necessarily show, that Willard acceded to

it and received them as a security, but was

| proper evidence to go to the jury for them

- to pass upon. The evidence, no doubt,

ltended to prove a special property in Wil

llard; and if the case were made to turn up

lon this pofnt, it should have been put to

!the jury. to find how the fact was. If a

right vested in Willard, to hold the goods

as a security, we think, that, upon this bill

of exceptions, no fact can be assumed, which

will warrant the court in holding, that Wil

lard is concluded, as matter of law, from

sci l ing up this special property, as against

the plainiiff. All that the bill finds is, that

the evidence of one witness on the part of

the plaintiff tended to prove, that heunder

stood,that the liabilityincurred by Willard

for the plaintiff had been discharged. It

was not put to the jury, to find how the

fact was.

it is true the bill finds, that no evidence

was given tending to show. that Willard

ever made any claim to theproperty. If he

made no claim, at the time the prop

erty was attached, it might,as ‘mat- ‘482’

ter of law, conclude, or estop, Willard

from setting up a special property against

theofi1cer,on the attachingcreditors; but it

could have no such decisive effect in favor

of the plaintiff. It could only be evidence,

at most, tending to prove, that Willard’s

lien did not in fact exist, and should have

been, together with the other evidence,sub

mitted to the jury. for them to have found,

whether Willard had a special interest in

the property, or not.
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It does not appear from this bill of excep

tions. that the property sued for was at

tached as the property of the present plain

tiff. All that we have is, that it was at

tached by the defendant on a writ in favor

of Moore & Belknap, and the writ is not

made a part of the case. In this aspect of

the case we could sustain the verdict, if we

auditor was appointed, who reported the

facts substantially as follows. The plain

tiffs account, which accrued in July, 1848,

was allowed at $80,00. On the ninth day

of August, 1848, the plaintiff drew upon the

defendant an order, in these words,—

“Please to pay the bearer, Joseph B. Clough,

$37,189, and I will account to you for the

could assume, from the case itself,thatWil- | same on settlement.” The order was pre

lard had notaspecial property in the goods.

Upon such a construction, it would not be

material, whether the property were ex

svnted to the defendant,August 11,1848, and

he wrote upon it these words,—“The un

dersigned agrees to pay to J . B. Clough

empt from attachment and execution, or | what may be due to A. Northrop after set

not. If the property were not attached, as

belonging to the plaintiff, the plaintiff might

rely upon a prior possession, as against a

stranger: but then we are met with another

difiiculty,—it not being put to thejury to

find whether Willard had a special property. | the plaintiff commenced this action.

or not.

As we cannot assume,from this bill of ex

ceptions, that the plaintiff had the posses

sion of the goods, orthe right ofpossession.

when this suit was commenced, this action

cannot be sustained. Itis well settled, that

the general owner cannot sustain trespass,

or trover. when there is an outstanding

possession in another, accompanied with a

special property.

The result is, that, upon this bill of excep

tions, the judgment of the county court

must be reversed and the cause remanded.

'433 ‘COUNTY OF ORANGE.

Msncn TERM, 1850.

PnEsswr :

Hos. ISAAC F. REDFIELD,

Hos. DANIEL KELLOGG,

Hos. HILAND HALL,

HoN. LUKE P. POLAND,

AssisTAsT J noose.

Azm. NonrnaoP v. TsoMAs G. SANsoas.

(Orange, March Term, 1850.)

An order drawn for 37,89, without any mark (8)

expressing dollars, is not void, as being unintel

ligible. ’l-he court will intend, that the figures

were used, as whole numbers and decimals, to

express the currency of the United States.

The plaintiff drew an order upon the defendant,

directing him to pay to one C. a certain sum, to

be accounted for on settlement between them.

The defendant, upon the order being presented

to him, wrote upon it an agreement to pay to C.

such sum, as should be due from him to the

‘4-54 plaintiff after settlement. The ‘plaintiff

and defendant subsequently attempted to

make a settlement, and failing to do so. the plain

tiff commenced this action of book account

against the defendant, before a justice of the

peace, and recovered judgment, and the defend

ant appealed. After the appeal was taken, the

defendant paid to C. the fullamount of the order,

which exceeded the sum which was due from

him to the plsintitf. Held, that the defendant

might recover judgment, in this action, against

the plaintiffl for the amount of the excess so paid.

Book account. The action was com

menced before a justice of the peace and

came to the county court by appeal, taken

by the defendant. Judgment to account

was rendered in the county court, and an

tlement;” (signed) "Thomas G. Sanhorn.”

On the sixth day of November, 1848, the

plaintiff and defendant andiilough were to

gether, for the purpose of making a settle

ment, but did not settle, and the next day

lnDe

cember, 1848, the plaintiff paid to Clough

$12,00. which was indorsed upon the order;

and on the twelfth of December. 1848, the

(lt-l8lldaIit paid to Clough, upon the order,

$9.00; and after a judgment in this action

had been rendered against the defendant,

and he had appealed,he paid 1.0 (-lough the

balance then remaining due upon the order,

amounting to $l6,89. The auditorallowed

to the defendant the sums so paid by him

upon the order, and reported, that there

was due from the plaintiff to the defendant

$12,40, as the balance of accounts between

them,—but that, if those payments were

improperly allowed, there was due from the

defendant to the plaintifi-$13,49. ’l-hecoun

ty court, June Term, 18-l9,—Rl€l)l---IELD, J.,

presiding,—rendered judgment for the de

fendant upon the report. Exceptions by

plaintiff.

‘ for plaintiff. ‘435

The order given by the plaintiff to

Clough is vofd, for want of a sum being

stated in it. The figures “37,89” do not ex

press dollars and cents,any more than they

do mills and fractions of a mill. Brown v.

Bebee, 1 I). Ch. 227. Vifainwright v. Straw

et al., 15 Vt.215. Clark v.Stoughton et al.,

18 Vt.50. After the parties had met and no

settlement could be effected, and a suit had

been com menced, the defendanthad no right

to pay anything to Clough and charge it to

the plaintiff. At all events, the acceptance

of the defendant only bound him to pay

what he should owe the plaintiff on settle

ment, and he cannot be justified in paying

any thing more, than was really his due.

The payment having been made after the

judgment; the plaintiffs assent to it can

not be inferred.

A. Howard, Jr., for defendant.

The acceptor of a hill is theprincipal debt

or, and the drawer is the surety, and noth

ing will discharge the acceptor, but pay

ment, or a release from thepayee, orholder.

3 Kent 86. 1 Sw. Dig. 423. Bayl. on Bills

155. Chit. on Bills 181,186. In this case the

order was accepted, and became absolute

between the defendant and Clough, long be

fore the commencement of this action. The

plaintiff must pay the order. or procure for

the defendant a release of his acceptance.

before he can draw the funds from the de

fendant’s hands. Tracy v. Pearl, 20 Vt.

162. Rev. St. 220. § 9. Pratt v. Gallup, 7

Vt. 344. Wing v. l-Iurlburt,15 Vt.6(/I. Am

bler v. Bradley, 6 Vt. 119. _
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The opinion of thecourt was delivered by

REDFIELD. J . We think it not necessary

- to say, that the order, expressed for 37.99,

is so far unintelligible, that it is void. The

law of the United States Congress, establish

ing our national currency, having declared,

that it shall consist ofthe dollar, as a unit,

and the decimal parts of the dollar, as dimes

and cents. it would seem the necessarylegal

intendment, that a contract expressed in

figures should be in the currency of the

country. If prefixed by the usual sign ($)

no one could entertain doubt; and that is

nothing but a mark to signiiy,that the na

tionalcnrrency is intended. Without that,

we think the legal intendment is the same.

‘it may be thought, by some, that

‘436 this decision confficts with that of

Clark v. Stoughton, 18 Vt. 50. But

perhaps not necessarilyso. In that case it

was held, that such a mode of expressing

value is not sufficient, in a declaration. or

plea, because it is not a compliance with

the statute, requiring the pleadings and

proceedings in the courts of justice to be in

the English language. Thepurpose of that

statute probably was, to prevent the pro

fession from excluding the parties from be

ing their own counsel. if willing to brave the

consequence of having fools for clients, as

the old maxim has it. And in that view,

the mode ofexpressing value. condemned in

Clark v. Stoughton, was the kind of ver

nacular, which the statute was intended to

vindicate and encourage.

But we are aware. that such marks, as

"$,” “£,’- and the like. bavenotbeen consid

ered admissible in pleadings,in the English

courts. So, also, “A. D.” was lately con

demned there, as vitiating a declaration,

and the party was compelled to pay the

wholecosts of the suit, to procure an amend

ment,—Ch. J. 'l-I.\-oALL saying. that A. D.

was neither English, or Latin. Warren’s

Duties of Attorneys and Solicitors, 137. So,

also, we find in the English courts awrlt is

held fatally defective, ii addressed to the

“sheriff,” instead of the “sheriffs” of Lon

don,—the singular for the plural number.

Moore v. Magan, 16 M. & W. 95. So, too,

in the English courts the initial letters of

the name are not sufficient; and declara

tions in that form have in late years been

held fatally defective.

But in this state no such strictness, even

in pleadings, has of late been attempted.

Since the case of State v. l-iodgeden, 3 Vt.

481, where“A . D.” was considered sufiicient,

even in an indictment, and of State v. Gil

bert, 13 Vt.647,where “Anno Domini” was

held to be sufficiently English to be ad

mitted in pleadings, even in an indictment,

I should myself have supposed, were it not

for the case of Clark v. Stoughton, that this

mode of expressing value was sufiicient,

even in a plea. Wehave no doubt it is suf

ficient in a contract, where any language,

which is intelligible, is competent.

And after the order was drawn and ac

cepted, the defendant was bound to pay the

balance of the amount to Clough; and we

do not see, why he was not justified, as be

tween himself and the plaintiff, in paying

the full amount of the order.

Judgment afiirmed.

‘EL1PnALs:T AsnoTT v. VALENTINE ‘ ’37

Wu.MoT.

(Orange, March Term, 1850.)

If a party release, by parol, a valid claim, which

he has against another party, in consideration

of the surrender of a claim which such other

party makes against him, but which he is under

no legal or moral obligation to pay, and no claim

is afterwards made by either party for some

years, nor until after controversy has arisen be

tween them in respect to other matters, this will

be held a valid accord, and the party cannot re

cover for the debt so released.

Interest is only recoverable as damages for the do

tention of money, which the party ought to pay,

unless there is an express contract to pay inter

est.

When a party agrees to pay money after his return

from a particular place, he is entitled to a reason

able time aflcr his return, within which to make

the payment.

When there is no express contract to pay interest,

and the creditor receives the principal without

making any claim for inierest, his neglect to

make such claim for some years, and until after

controversy has arisen between the parties in

respect to other matters, is snfiicient evidence

of a waiver of any claim, which he might have

had for interest.

Book account. Judginent to account

was rendered, and an auditor was ap

pointed, who reported the facts as follows.

The first charge in the plaintiffs account

was for four oxen. sold to the defendant in

December, 1847, which the auditor allowed

at $l65,00. The second charge was for in

terest upon a part of the price of the oxen,

in reference to which it appeared, that the

defendant purchased the oxen to drive to

market, and paid $100 when he received

them, and agreed to pay the residue of the

price after his return from Brighton, and

to leave the money with one Barnes. Soon

after the defendant returned from Brigh

ton,becalled upon Barnes, in order to leave

the money, but not finding him in a suita

ble condition to receive it, he did not leave

it; but afterwards, in consequence of a

message left at his house by the plaintiff,

he left the money with one Howe for the

plaintiff, and the plaintiff received it. This

payment was madetwentyeightdays after

the defendant’s return from Brighton ; the

plaintiff made no claim upon the defendant

for interest, and made no charge of it, un

til the time of the hearing before the audi

tor, which was Feb. 21, 1849. The auditor

disallowed the charge. The third

charge was I-for “going to West ‘438

Fairlee after sheep,” fifty cents. The

plaintiff rendered the service at the request

of the defendant, and the pricecharged was

reasonable; but in October, 1846, the de

fendant purchased of the plaintiff as. heifer,

to drive to market, and sold her for fifty

cents less than the price he paid the plain

tiff; the plaintiff did not send the heifer, to

be sold on his account, nor did he agree to

pay any loss, which the defendant, might

sustain in selling her; but the defendant,

after his return from market, informed the

plaintiff of the loss, and the plaintiff re

plied, “I will give you in gofng after the

sheep to Fairlee, which is worth fifty cents.”

The auditor disallowed this charge also.

The plaintiffs fourth charge was for inter

est on $500,forty days. in 1844 the defend
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ant purchased of the plaintiff cattle to

drive to market, to the amount of about

$1300. and at one time wasowingtheplain

tiff -1550ll, which he promised to pay after his

return from Boston. ’i.-he defendant,twen

ty one days after his return, left the money

at the plaintiff-s house, and the plaintiff

received it. The plaintiff did not claim in

terest upon this sum, until the hearing be

fore the auditor. The defendant resided

about nine miles from the plaintiffs house.

This charge, also, the auditor disallowed.

The defendant had paid to the plaintiff

$165.00 for the oxen above mentioned, and

that sum was charged in his account. At

the commencement of the hearing before

the auditor, the controversy between the

parties was whollyin referenceto the price,

which the defendant was to pay for the

0xen,—the plaintiff insisting, that the price

Was to be $175,00, and the defendant claim

ing, that it was to be $l6:').00. Alter the

testimony upon this point was closed, or

nearly closed,the plaintiff entered upon his

account the other charges above men

tloned,and the defendantcharged upon his

account the loss upon the heifer above

named, and some other charges. all of

which weredisailo-wed by the auditor. The

auditor reported. that there was nothing

due to either party, and that the defendant

should receive hiscosts. The county court,

June Term. ifi49,—RsDFnu.n, J., presiding,

—accepted the report and rendered judg

ment thereon for the defendant. Excep

tions by plaintiff.

A. H0 ward, Jr., for plaintiff.

Parker for defendant.

‘’l’heopinion of thecourt was deliv

ered by

‘439

PoLAND. J. 1. From the facts reported

by the auditor it would seem sufficiently

certain, that the plaintiff, in 1846, had a

valid and legalclalm against thedefendant

for tbethird item in his account, “for going

to West Fairlee after sheep,” amounting to

the sum of fifty cents; and it does not ap

pear, that this charge was ever paid, or ad

justed, except as reported by the auditor,

as follows ;—In the autumn of 1846 the de

fendant purchased a heifer of the plaintiff

and drove to market and there sold her for

fifty cent; less than the price he paid the:

plaintiff. On his return he made some|

complaint to the plaintiff on the subject,

and the plaintiff then told him, that he

would “give him in” the going after the

sheep. It does not appear,from any thinn

reported by the auditor, that the plaintil.

was under any legal obligation to the dc

fendant to make up any loss he sustainedI

plaintiffs offer. to receive said fifty cents

in satisfaction for his claim for loss on the

heifcr: but he reports. that no charge was

made and no claim preferred afterwards,

upon either side, until this controversy

arose about the price of the oxen, and the

charges were first made, upon both sides,

at the trial beforetheauditor. From these

facts we think, the auditor was well war

ranted in finding, that there had been an

accord of thisitem between theparties, and

properly disallowed the same.

2. As to the charges for interest ;—It

seems,in both instances,the defendant had

purchased the plaintiffs cattle to drive to

market, and paid a part of the price before

gofng to market, and was to pay the bal

ance after his return from Boston. In one

instance he paid the money in twenty one

days, and in the otherin twenty eight days,

after his return. The defendant, we think,

was entitled to a reasonable time after his

return, in which to pay the money;

he ‘was not bound to go at all haz- ‘440

ards. the day of his return, to the

plaintiff’s residence, which was several

miles distant, to make payment of the

money; andfrom any thingthatis reported

we cannot say, that the money was not

paid in a reasonable time after his return.

In one instance, it seems very clear, the de

fendant was in no fault for not making

payment at an earlier day.

Here was no contract whatever to pay

interest; and except where there is an ex

press contrnct for interest, it is only recov

erable as damages for the detention of the

money, which the party ought to pay. In

a case where a party is entitled to no inter

est by any contract, and afterwards re

ceives his money without making any claim

for interest, it is very difficult to see upon

what ground he can afterwards make a

claim for it. But even if he might have in

sisted upon having interest, it is manifest,

that, his receiving his money without

claiming it, and his subsequent silence for

years, without making any charge or claim

for it, furnishes ample evidence of a waiver

of any claim, he might ever have had for it.

These charges, it seems, were first made

and presented, after the evidence was

closed on the main controversy between

the parties. Charges made and presented

under such circumstances ought not to be

encouraged; and we think the auditor did

“eminent justice” in disallowing them;

and thejudgment of the county court in

accepting his report and rendering judg

ment for the defendant is affirmed.

on the sale of the heifer, nor can we infer, ' TowN oF THE-TFoRD v- JoBIAB HuBBARD

that he was under any such moral obliga

tion to do so, as would have furnished any Under the Revised Stamtes_ cm

consideration for an express promise to

remunerate him for such loss. But whether

he was under any obligation, or not, either

legal, or moral. he certainly had the right

to do it, if he chose to do so voluntarily;

and if he considered himself under a moral The 5mWtQ—Rev- Sic, 0- 95, s60- 37i—wbich Y6

obligution to make it up to him, and did

so, the law would not permit him to after

wards retract und recover back such pay

ment. 'I-heauditor does not find,in terms,

that the defendant consented to accept the

(Orange, March Term, 18.50.)

p. 18, sec. 63, a

town may sell the office of first constable at auc

tion, in open town meeting, to the highest bid

der, and, after having elected the purchaser to

the ofiice, may collect from him the amount of a

promissory note, given by him for the price.

quires that exceptions, taken upon the trial of

any case in the county court, shall be filed with

the clerk within thirty days after the rising of

the court, at which the judgment was rendered,

has reference only to the final judgment in the

case.
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.441 ‘When a declaration in offset on book ac

count is ffied in the county court. the party

may have judgment for the amount due to him

at the time of the hearing before the auditor,

notwithstanding a portion of his account accrued

subsequently to the commencement of the prin

cipal suit. The statute,—Rev. St. 0. 34,5 4,

which provides, that any sum, not due and pay

able at the commencement of the suit, shall not

be pleaded in offset, has reference to the subject

matter of the plea, whether contract, or book ac

count. If any part of the account were due, at

the commencement of the suit, the lea is sus

tained, and the whole account must e adjusted

in the ordinary way.

Expenses incurred by an individual in support of

a pauper, without the request of the overseer of

the poor, cannot be recovered of the town, in

which the pauper has his legal settlement.

A tender of a gross sum upon sevefal demands,

without designating the amount tendered upon

each, is sufficient.

A demand of money tendered, in order to have the

effect. if not complied with, to avoid the tender,

must be of the precise sum tendered.

To a replication in offset, alleging that the defend

ant was indebted to the plaintiff in $200, and de

claring in two counts, one upon a note for $200,

and the other for $200 money had and received,

the defendant rejoined a tender of -$316.50. Held,

that the two counts must be regarded as substan

tially for the same cause of action, and that so

the re-oinder was of a tender sufficient to cover

the w ole replication ;—but that. if the counts

were to be held to set forth distinct and inde

pendent claims, a general rejoinder to the repli

cation would be treated as a rejoinder of a tender

upon each count of the replication, and that so

the rejoinder was sufflcient.

Assumpsit upon a promissory note for

$16.50, dated April 1, 1844, and payable in

one year from date. The action was com

menced before a justice of the peace, and

the defendant filed in offset there a claim

upon hook account,to the amount of more

than $30.00. After judgment and appeal,

the defendant pleaded in the county court

the general issue, and also ffied a declara

tion in offset upon book account, under Rev.

St., chap. 34, sec. 8-11. Upon the declara

tion in offset judgment to account was

rendered, and an auditor was appointed,

who reported, that there was due from the

plaintiffs to the defendant Hubbard the

sum of $33.39. Of this sum $18,25 accrued

subsequent to the commencement of this

suit. Among the items which were disal

lowed of the defendant’s account,

‘442 ‘was a charge of $-4,50, for services in

effecting a settlement with Mrs. Per

cival, and acharge of $8,00 for boarding

Mrs. Percival ten weeks, in reference to

which it appeared, that Mrs. Percival was

poor, and had her legal settlement in Thet

ford; that she desired the defendant to as

sist her about certain settlements, which

must be made before she could leave Thet

ford, and he told her he would do so; that

the defendant informed the overseer of the

poor of her request, and he replied, that he

wished he would assist her, and directed

him to consult, if necessary, with the at

torney who was engaged in the business of

the town; and that the defendant, after

some time and trouble, effected a settle

ment which was satisfactory to Mrs. Per

civnl and the town of Thetford, and which

was afterwards approved and closed by

the town; that the overseer had been pre

viouslyinformed,thn.t Mrs. Percival was in

destitute circumstances and lived alto

gether on charity, and that he must take

care of her, and,in thecourse of making the

settlement above mentioned, he asked the

defendant, if hecould not let hercometo his

house and stay a few days; that the de

fendant said he could, and soon after

brought her to his house; that the defend

ant was then absent from the state about

ten weeks, during which time Mrs. Perl-ival

remained at his house,—but, as it seemed,

contrary to his expectations; and that the

town had at the time convenient accom

modations for their poor, of which the do

fendant had knowledge. Theplaintiffs ob

jected to so much of the sum found due by

the auditor, as accrued aftertheconfmeucc-

ment of the principal suit; but the county

court, December Term, l848,—RaDFmLn,

J., presiding,—rendered judgment for the

defendant, for the whole sum reported due

by the auditor. Exceptions by both par

ties; but the plaintiffs’ exceptions were not

filed in the clerk’s office until April 2, 1849.

The case was tried by jury, at the June

Term, 1849,—REDFlELD, J., presiding,—up

on the general issue.

On trial the plaintiffs gave in evidence the

note described in their declaration. The

defendant then gave evidence tending to

prove, that at the annual March meeting of

the town of Thetford, in 1844, the office of

first constable and collector was put up at

auction , pursuant to a vote of the town, and

was sold to the highest bidder; that the

defendant was the highest bidder, and

the office was sold to him ‘at the sum ‘4-13

of $16.50; that he was afterwards

elected to the office by the town; and that

the consideration of the note in suit was

the sum so bid by the defendant for the

office. It appeared, that the office was so

put up at auction for the purpose of dispos

ing of it in the best manner for the town,

pursuant to the statute, or that that was

the intention of the selcctmen, by whose

direction it was so sold. The office was

put up for sale in open town meeting, and

there were several bidders, of whom the

defendant bid highest; and after the de

fendant’s election, the town, at his re

quest, voted to allow him to serve writs

throughout the county. Upon these facts,

the court directed the jury to return a ver

dict for the plaintiffs; and a verdict was

returned for $20,71 damages. Exceptions

by defendant.

The defendant then pleaded in offset the

judgment recovered by him upon book ac

count above mentioned. The plaintiffs re

plied an offset, alleging that the defendant

was indebted to them “in a large sum of

money, to wit, the sum of $200,” and de

claring in two counts,—oneupou a promis

sory note for $200, dated February 7, 1837,

and the other for $200 money had and re

ceived. The defendant rejofned, that after

the making of the promises described in the

two counts in the replication, and before

the same were pleaded in offset, to wit, on

the twenty seventh of December, 1848, he

tendered to the plaintiffs $316,50, which

they refused to receive; and that he had
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ever been ready to pay the same to the‘instance of the overseer, and he bound the

plaintiffs, and that he brought the money

into court; wherefore he prayed judgment,

if the plaintiffs ought to maintain their

aforesaid action against him. The plain

tiffs filed their surrejoinder, in which they

allcged,that after the making of the tender

menfloned in the rejofnder, and before the

filing of their replication, they demanded

of the defendant “the sum of money due

and owing on said note in said plaintiffs’

replication mentione:1,” but the defendant

refused to pay the same, or any part there

of, to the plaintiffs; and as to the second

count in the replication, they alleged, that

the defendant did not tender the money in

that count mentioned, as alleged in the re-

jofnder;—and issue was jofned. As to the

first count in the replicatlon,the defendant

iiled his rebutter, in which he alleged, that

after the making of the promise, and before

the pleading of the same in offset, he tend

ered to the plaintiffs the sum of

'444 $316.50 on the note 4’mentioned in

that count “and two other notes,”

and the plaintiffs refused to receive the

same; and that afterwards, when the

plaintiffs demanded the sum of money due

and owing upon the note mentioned in the

first count, heoffered and tendered to them

the said sum of $3l6,50 on that note “ and

twoother notes,” and theplaintiffs refused

to receivethesaine; and that the defendant

had always been ready to ay thesaid sum

of $316.50. To this thepl ntiffs demurred.

At the December ’1-erm, 1849,—REDFmLD, J .,

presiding,—the county court adjudged the

rebutter sufficient, and, by consent, found

the issue formed upon the surrejofnder, in

reference to the tender upon the second

count in the replication, in favor of the de

fendant; and judgment was rendered, that

the defendant recoverthe balance of his set

off over the damages recovered by the

plaintiffs, being $14.06; to which decision

the plaintiffs excepted.

.4. Howard, Jr., and J. W. D. Parker for

defendant.

The statute provides,—Rev. St. c. 13, §

63.—that “the inhabitants of any town

shall have liberty to agree with some suit

able person to ffll the office of first con

stable, in such method as they shall judge

most advantageous, and such person shall

afterwards bechosen by the town.” From

the very terms the contract is one of a per

sonal nature, that is, the town may select

a suitable person and agree with him, and

then the town shall choose him. This nec

essarily implies,that thesuitableness of the

person is first to be determined. Is not

this mode of election in contravention of

Part II, sec. 34, of the Constitution? and

also of Part I, art. 8? The sale of office at

public auction is against public policy. St.

5&6 Edw. VI, c. 16. 2 Steph. N. P. 1253.

-Cruise’s Dig. 128. New York,by special en

actment, and Maine and New Hampshire

by their courts, have determined sales of

ofiice to be vofd and criminal. Meredith v.

Ladd, 2 N. H. 517. Groton v. Waldob0r

ough, 2 Fairf. 306. The charges in the de

fendant’s account forexpenses and services

for Mrs. Percival should have been allowed.

The services were rendered at the special

-_.

town. Wolcott v. Wolcott, 19 Vt. 31.

Aldrich v. Londonderry, 5 ‘Vt. 441.

Castleton v. Miner, 8 Vt. 209. Wash

ington v. Rising. Brayt. 188. Hutchinson

v. Hutchinson, 19Vt.437. Theobjections to

that portion of the defendant’s account in

offset, which accrued after the commence

ment of this action, are not well taken.

Rev. St. 213. § 8; 220, §9. Pratt v. Gallup.

7 Vt. 344. Wing v. Hurlburt, 15 Vt. 607.

Learned v. Bellows, 8 Vt. 79. Ambler v.

Bradley, 6 Vt. 119. Martin v. Fairbanks. T

Vt. 97. The plaintiffs’ exceptions to the

judgment upon the book account were not

seasonably ffied. Rev. St. l6i, 5 37. Hig

bee v. Sutton et al., 14 Vt. 555. Shattuck

v. Oakes, 14 Vt.556. The rejofnder, setting

forth the tender, is sufficient. StoI-_v-s

Plead. 156. 2 Sw. Dig. 615. 1 Ib. 295.

Wade’s Case, 5 Co. 114. The surrejofnder is

insufficient. After the tender is admitted

by the pleadings, a plea, setting forth asub

sequent demand and refusal, must allege a

demand of the exact sum specified as hav

ing been tendered. Spybey v. Hide.1 Camp.

181. 3 Steph. N. P. 2607, 2609. 2 Greenl.

Ev. 500, § 608. 5 Dane’s Abr. 465.

Heband & Martin for plaintiffs.

There is no equity in the defence to the

note. The defendant has had all he ex

pected, and there was no deception in the

transaction. There is nothing against

public policy in the transaction; it has

none of the characteristies of a wagering

contract. The statute authorizes precisely

such a proceeding as this; and a statute is

not to be held unconstitutional on the

ground of policy. So much of the defend

ant’s account, as accrued after the service

of the writ in this action, should have been

disallowed as an offset. The subject of

offsets is statutory regulation. and not a

common law right. The statute,—Rev.

St. 212, § 1,—provides generally for off

sets; section 4 makes the exception of mat

ters which cannot be pleaded in offset,—

one of which is,“Any sum notdueand pay

able before the service of the original writ

in the action.” Without a farther provis

ion,no part of this account could be set off.

By sec. 8 and 9 so much of the account, as is

not excluded by sec. 4, may be audited and

applied in offset; but the proceedings un

der sec. 8 and 9 are subject to and con

trolled by sec.1 and 4. Sec. 9 of chap. 36.

Rev. St. 220.—applies only tocases, in which

the ori

‘-446

ms

ginal action is upon book ac

count. ‘The rejofnder is insufficient.

It does not allege the purpose, for

which the money was tendered,—whether

upon the note, or upon the money due as

alleged in the second count. It does nol.

allege, that it was the full amount due

from the defendant to the plaintiffs. in

the replication the plaintiffs demand $400,

and the defendant should either have tend

ered sufficient to cover the claim upon the

face, or have averred in his plea, that the

sum tendered was the full sum due. The

conclusion is bad; it concludes in barofthe

action, whereas it should conclude in bar

of the recovery of farther damages. 3

Steph. N. P. 2607. 1 Chit. Pl. 539. 3 lb. 922.

The surrejofnder is sufficient. The plain
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tiffs were not bound,in this form and state

of the pleadings, to aver that they de

manded the precise sum tendered. The

note described in the replication was a sep

arate and independent cause of action.

The plaintiffs had a right to demand pay

ment of that, without the others,since they

had not put the others in suit; and when

demanded, it was the defendant’s duty to

pay. 1 Chit. Pl. 581. The plea does not

allege, that the tender was upon this note,

and the sum tendered does not correspond

with the note. The plaintiffs had no right

to demand the whole sum tendered, as

there was not so much due upon the note.

The rebutter is insufficient; it sets forth

two tenders, on two different occasions:

the facts, if true, should have been given in

evidence under a traverse of the demand

and refusal; it does not answer what it

purports to answer; it does not describe

the “ two other notes.” nor aver, that they

were notes held by the plaintiffs, nor due

and owing to them.

The opinion of the court was delivered by

RsDFmLD, J. The first question made in

the present case is in regard to the validity

of the defendant’s note, given to the town

for thepriceof the office of constable, which

was set up at auction in open town meet

ing and sold to the highest bidder, the de

fendant, for $16,50, for which he gave the

note in suit. ,

It is claimed, that this note is void, the

consideration being illegal, or for the price

of a thing, the sale of which the law will

not countenance. In the absence of all

statute law upon the subject, I should

incline to the same view. I think, that

the open and unblushing sale of offices, at

public auction, is more detrimental

I'447 to ‘public morals and public taste,

and more subversive of the rights and

liberty of the citizen, than when the same

thingI is accomplished in a more indirect

and circuitous mode ;—which will always

be more or less the case, no doubt, in free

governments. But we trust, that the open

sale of offices, for a specified sum of money,

told down, as the price of the bribe, will

not soon become general. But if the legis

lature should pass alaw, making all ofiices

venal, from the lowest to the highest, it is

not easy to say,that securities forthe price

would not be perfectly valid. So, too, if

the legislature legalizes prostitution, gam

bling, or any other immorality, it is difficult

to say, how the courts could pronounce

the laws invalid upon any supposed ground

of public policy, which would not equally

subject all laws to the same ordeal, and

virtually make the judiciary a co-ordinate

branch of the legislature.

The validity of this note, then. depends

upon the fair construction of the statute

upon this subject,—Rev. St. 93. § 63,—which

provides, that “ The inhabitants of any

town shall have liberty to agree with some

suitable person to fill the office of first con

stable, in such method as they shall judge

most advantageous, and such person shall

afterwards be chosen by the town.” Here

it is expressly provided, that the inhab

itants of any town may make such bargain

in regard to this office, as they shall deem

most advantageous; the office may be sold.

orbought. The mode of sale, then, whether

at public auction, or not,is mere matter of

convenience, or taste,—the essence of the

thing is, whether the office may be sold, or

farmed out. Upon this subject the statute

is too explicit, and the practical construc

tion has been too long and uniformly in

favor of such a construction, to be now

brought in question. And we think, the

practice of putting the office up at public

auction has not been without frequent and

early precedents, in some sections of the

state. And we see no objection to the

mode. Every voter is to be esteemed com

petent to discharge the duties of any office,

to which he can obtain an election; the only

other requisite qualification for this office,

under our statute, is that he will give the

highest price for the office. This will best

be determined by bidding, and he must then

be regularly instituted into the office, by

an election,—which two things. paying the

highest price, and getting the great

est ‘number of votes, estops every I‘448

one from denying, thathe is the most

suitable person for the office.

We next have questions upon both sides,

in regard to the correctness of the judg

ment rendered upon the report.

1. It is claimed, that the plaintiffs’ excep

tions are waived, because they were not

filed within thirty days after the rising of

the court, at which the judgment was ren

dered. But we think, the provision of the

statute in regard to that matter has refer

ence only to the final judgment in the case.

It is obvious, that all the provisions of the

statute can only apply to such a judgment,

—for instance, that in regard to the clerk

striking off the entry of exceptions, and is

suing execution. The evil to be remedied

under the former law, the releasing of bail

and attachments by delay of entering ex

ceptions, had no application to any inter

locutory judgment. The statute was en

acted chioffy, we think, to enable theparty

prevailing to have some certain rule, by

which he might know, when he was enti

tled to execution. This has been so decided

before by this court.

2. It is claimed, that all that portion of

the account, which accrued subsequent to

the bringing of the suit, cannot come into

the plea of set off, because the statute pro

vides, that no sum, not due and owing at

the commencement of the suit, shall be

pleaded in offset. But we think, this pro

vision has reference to the subject matter

of the plea, whether contract, or book ac

count. If so due, that an action could be

maintained upon it contemporaneously

with the principal action, then it may he

pleaded in offset. If none of the account

were due, the plea must fail. But if any

part were due, the plea is sustained, and

the whole account must be adjusted, in the

ordinary way, as is expressly provided. An

account is an entire thing, and cannot be

subdivided into parcels. The obligation is

only to pay the balance; and if pleadable

at all, it must be for the balance.

3. The items of account for keeping Mrs.

Percival were correctly rejected. The au

ditor does not find any contract between

the defendant and the overseer for pay for
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keeping this person. She was not an ac

knowledged pauper; and the facts reported

show, that the overseer did not intend to

so regard her. Perhaps he should have so

regarded her; but we cannot go beyond

the facts.

‘449 ‘in regard to the plaintiffs’ repli

cation in offset, two general ques

tions are raised ;—1. In regard to themerits

of that claim, upon the general facts, as

they are disclosed upon the record ;—2. As

to the forms of the pleading.

The first is doubtless the moreimportant:

inquiry. For as the facts seem to be ad-|

mitted to be substantially set forth upon.

the record, whicheverparty fails in thesub

stantial merits, upon this point, must ulti

mately lail in the suit. and be cast in the

generalcosts of thelltlga tion. As mere de

fects in the forms of pleading may always

be amended upon terms, even in this court,

unless in dilatory pleas, that question he

comes of less ultimate importance.

1. Upon the question, whether the tender

was sutlicient, we think the case is with

the defendant. I at first entertained

doubts, whether it was competent to plead

agross sum to several demands, but no

question of the kind is made in the argu

ment; and in looking into the books upon

pleading, and the precedents, I am satisfied

the pleais good in this respect. In 3 Steph.

N. P. 2601, it is said, a tender of a gross

sum to several creditors, if they refuse it

generally, is good. Black v. Smith. Peake

121. This may not be sound law; but the

precedents all show, that a defendant may

plead. generally, tender to several counts

l()l-lllfl-tl-(-llt demands; and if so, he may

sun-ly make the tender in that mode.

There seems to be no question what

ever, irom the authorities, that a demand,

to avofd the tender, must be of the precise

sum tendered: and ii of aditlerent sum, the

debtor is not bound to regard it.

As to the form of the plea of tender, wel

have entertained more doubt: but hzwe

not been able to find any defect. clearly

fatal upon general demurrer. 1. The repli

cation ln offset is in two counts, substan

tially for the same cause, and would no

doubt be so regarded, upon a question of

jurisdiction before a justice, whether upon

the pofnt of the final or ultimate jurisdic

tion. 2. It seems to have been so regarded

by the parties to this suit; as they have

made no account whatever of the second

count. 3. But if the counts wereobviously

for distinct and independent claims, a gen

eral plea of tender to the whole declaration

is to be treated as a tender upon each

count, and the debtor may,in proof, apply

it to either count. PATTr:so.\-,J.,in Robin

son v. Ward et al., 8 Ad. & E., N. S.,

‘450 [55 ‘E. C. L.,] 920, “if there were a

general plea of tender to three special

counts, the contract in each count would

be admitted.” Bulwer v. Horne,4 B. &Ad.

132. Douglas et al. v. Patrick, 3 T. R. 683.

This disposes of the only serious ques->

-tlun we have had,—whether the amount}

tendered was sufficient to cover the whole

declaration. The other defects in the plea

are, we think, merely formal, and not fatal

upon general demurrer.

Judgment affirmed.

AsA S. MATToo.\- v. Assm. l\ixTToos.

(Orange, March Term, 1850.)

A defendant, in a suit before a justice of the peace~

who does not attend the trial, can only tax for

travel within this state. No party, in an

in this state is allowed to tax for travel

the limits of the state.

Assumpsit. The action was commenced

before a justice ofthepeacc, and a trial was

had and judgment rendered for the plain

tiff, and the defendant appealed ; and at the

same time the justice taxed the defendant’s

costs, and allowed him for travel from his

residence in Ohio, eight hundred miles,

$40,00. The defendant did not attend atthe

trial,and had made no actualtravelin con

sequence of the suit. In the county court

the plaintiff became nonsuit, and the de

fendant then claimed to be allowed his

costs, as taxed by the justice. The plaintiff’

claimed, that the defendant was only en

titled to one dollar for his travel. It was

agreed by the defendant’s counsel.that the

case, for taxing said cost, was regularly

before thecourt. The county court, Decem

ber Term, 1848,—REDFIaLD, J ., presiding,—

allowed the defendant cost, as taxed by the

justice. Exceptions by plaintiff.

Hebard & Martin for plaintiff.

L. B. Vilas for defendant.

‘BY ruE Courrr. The judgment is ‘45!

reversed, and the defendant is al

lowed to tax travel only within this state,

in analogy to the rule of taxing costs for

the parties in othercourts of the state.—no

account being taken of travel out of the

state. And although the statute. in regard

to the costs of partiesinjusticecourts,does

not in terms restrict the costs of the defend

ant, or of the plaintiff, when he actually at

tends in court. still it is to be understoodr

that no party, in any court in this state, is

to tax for travel beyond the limits of the

state. It may admit ofdoubt,whether the

defendant in a justice court can be allowed

to tax more costs, when he does not attend

in person, than what is allowed him in the

county and supreme courts; but it does

not seem easy to come at such a result un

der the existing statutes.

con rt,

yond

EDwARD DouoLsss v. HALL & PALMEa.

(Orange, March Term, 1850.)

The firm of Carter, Coolidge & Co., a partnership

consisting of Carter, Coolidge and Childs, was

dissolved by the death of Coolidge. Subse

quently the defendants executed a promissory

note, which was made payable “to the late firm

01.’ Carter, Coollidge & Co." Childs sold his in

terest in the note to Carter. and then Carter in

dorsed the note, without recourse, in the name

of Carter. Coolidge & Co., to the piaintiff. Held,

that the plaintiff thereby acquired the legal in

terest in the note, and might sustain an action

thereon in his own name, as indorsee.

Assmnpsit upon a promissory note for

$650,l1, cxccuted by the defendants, dated

January 18, 18-l3,and made payable“to the

late firm of Carter, Coolidge & Co., or or

der.” At the date of this note there was no

such firm in existence as Carter, Coolidge

& Go. There had been such a firm, in

Boston, consisting of Carter, Coolidge and

one Childs, but it had been dissolved by

the death of Coolidge. Immediately after

I64 22 vr.
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the execution of the note Childs sold his in

terest in the note to Carter, and Carter aft

erwards transferred tho note to the plain

tiff, by indorsement. without recourse, in

the name of Carter. Coolidge & Co. Upon

these facts the county court, June Term,

18-i9,—REDFlELD, J., presiding,—rendered

judgment for the plaintiff. Exceptions by

defendants.

‘-452 ‘Peck & Colby for defendants.

If thenote had been delivered to Car

ter, Coolidge & Co. before thedissolution of

the firm, the indorsemellt by Carter after

the dissolution would have been void; and

the delivery afterwards only lessens his

right to indorse for the firm. Sanford v.

hilt-kles,4 Johns. 224. Abel v.Sutton,3Esp.

Il. 108. Parker v. Macomber, 18 Pick. 507.

Chit. on Bills 50-52. Torrey v. Baxter, 13

"t. 457. If any party is payee, it is Carter,

Coolidge & Co.; U. S. Bank v. Lyman et al.,

20 Vt. 668; and Carter having no authority

to use that name, the indorsement is in

valid. If this beheld virtually a note pay

able to the two surviving partners, it is

merely evidence of indebtedness to them in

that capacity, as trustees of the firm. But

if negotiable, both must lndorse, and the

sale without indorscment by one to the

other confers no right to indorse the name

of both. Goddard v. Lyman, 14 Pick. 270.

Russell v. Swan, 16 Mass. 316. Carvick v.

-Vickery, 2 Doug. 653. Smith v. Whiting, 9

Mass. 334.

Hebard & Martin for plaintiff.

’i-he doctrine, that one partner, after dis

solution, cannot indorse a note, applies be

tween partners, and not between the mak

er and indorsee. The controversy in this

case is not between the different partners,

in relation to the authority of one to in

dorse the note so as to bind the others.

The note was indorsed without recourse, so

that that question cannot arise. McPher

son v. Rathbone, ll Wend. 96. Yale v.

Eames,1 Metc.-186. It was indorsed in fact

by the person who had the sole interest in

the note, and one of the persons named as

partners and payees in the note. If any au

thority is wanting from the other partners,

the law will infer it, in a case where the in

dorser is the sole owner of the note. Chit.

on Bills 53. Eaton v. Taylor, 10 Mass. 54.

Graves v. Merry, 6 Cow. 701. This is but a

transfer of interest, which one partner may

make by his own indorsement. Snelling v.

Boyd, 5 T. B. Monroe 172. Torrey v. Bax

ter, 13 Vt. 452. Woodworth v. Downer, 13

Vt. 522. Lewis v. Reilly et al., 41 E. C. L.

572. Yale v. Eames, 1 Metc. 486. 1 Dane’s

Abr. 387.

‘453 ‘The opinion of the court was deliv

ered by

PoLAND, J. 1. The note upon which the

suit is founded, being made payable to the

late firm of Carter, (foolidge & Co., after the

death of Coolidge, is to be considered as

legally payable to the surviving partners of

the firm. Carter and Childs, by the name of

Carter, Coolidge & Co.

2. The note, being made payable in terms

to Carter, Coolidge & Co., or order, might

be legally indorsed, by the same name, by

any person who had the legal right and au

thority to make a transfer of the note.

3. Had Carter authority to make the in

dorsement? The firm of Carter, Coolidge &

Co. had been dissolved by the death of Cool

idge, and Carter and Childs not being part

ncrs,Carterhad no authority, as a partner,

to make the indorsement. He and (Jhilds

are to be considered as joint payees of the

note. The case finds, that Childs had sold

all his interest in the note to Carter, and

that Carter had the sole and exclusive own

ership of the note. He, therefore, being the

owner, had the exclusive right to make a

sale of the note; and the question arises,

could he transfer the legal interest by in

dorsement? This, it is to be remembered,

is to be considered as a question of his au

thority to transfer merely, and not as to

his right to make an indorsement to create

any obligation to bind Childs,—for that he

clearly could not do.

Mr. Chitty says,—“With respect to the

person, who may transfer a bill, or note,

whoever has the absolute property may as

. sign it,if payable to order.” (.-hitty on Bills

197. In the case of (Jarvick v. Vickery, 2

Doug. 653, note 134, it was held, that when

a bill was drawn by father and son, who

were not partners, payable to their own

order, and indorsed by the son alone, it

was a valid indorsement; and it was said,

that, by making the bill payable to their

own order, the father and son had made

themselves partners as to that transaction.

This case carries the doctrine much farther,

than is necessary to sustain the indorse

ment in this case, and farther, we appre

hend, than any other case has done; at

least we ffnd none, that goes to the same

extent. The case of Lewis v. Reilly& Wat

son, 1 A. & E., N. S., 347, [41 E. C. L. 572,]

was an action against the defendants, as

drawers of a bill of exchange, payable to

their own order, by the plaintiff, as in

dorsee. The defendants were part- ‘454

‘ners when the bill was drawn; but

it was indorsed to the plaintiff by Watson

alone, in the partnership name, after a dis

solution of the partnership. Thecase went

to a jury upon an issue, whether the plain

tiff, at the time of taking the bill, had no

tice of the dissolution; and the jury gave a

verdict for the defendant Reilly,—the other

defendant, Watson, having suffered judg

ment by default. On a motion for judg

ment non obstante veredicto, the court

made the rule absolute; and Lord DENMAN

said, “It is, perhaps, doing no violence to

language to say, that the partnership could

not be dissolved,as to thisbill,so as to pre

vent it from being indorsed by either defend

ant, in the name of the firm ;” and PATTE

soN, J., said, in the same case, “If the bill

was duly drawn by the defendants, when

partners, which is here admitted, it contin

ued to be their jofnt property, after the

partnership was dissolved, and might

therefore properly be indorsed in theirjoint

names.”

The case of Yale v. Eames et al., 1 Met.

486, was an action by an indorsee against

the maker of a promissory note. The note

was made payable to the firm of Gay &

Bird, or order, during their partnership,

and continued their property until after

their dissolution. The plaintiff applied to

one of them to purchasethenote, and made
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him an offer for it, in the absence of the

other. The one applied to afterwards con

sulted with the other partner, and he con

sented to the sale of the note on the terms

offered; but nothing was said about in

dorsing it. The one first applied to then

sold the note to the plaintiff, and indorsed

it in the name of the latefirm, “without re

course.” The court there held, that this

was a valid indorsement of the note to the

plaintiff, and that, as one had thus an au

thority to sell the note, the right to make

a legal transfer was to be inferred, as an

incident.

In this case Childs, previous to the in

dorsement of the note, had sold all his inter

est in the note to Carter; so that Carter

had the exclusive right of control over the

note, and, by the well established doctrine,

hehad the right to make use of the name of

Childs for the purpose of enforcing the col

lection of the note, even against his will and

without any consent. By selling his inter

est in the note to (-arter, Childs certainly

gave as much consent, that he might dis

pose of the note, as if he had merely given

his consent to a sale of it; and if the right

to use his name, for the purpose of

‘I455 transferring ‘the legal interest merely,

may be inferred as an incident in the

one case, we see no reason,why it maynot,

with equal propriety. be inferred in the

other ;—and asiiarter had, by the sale from

Childs, acquired the exclusive right to re

ceive payment of this note, or to dispose of

it, we see no impropriety in allowing him

to use the name of Childs for that purpose.

Childs certainly could not be injured by it,

as (-arter could impose no liability upon

him by his indorsement; and the defendants

have no cause of complaint, as their liabili

ty is not thereby in any way affected. This

view of the case seems to be well supported

by the case of Yale v. Eames et al., and we

think that decision is founded in good sense

and reason.

The judgment of the county court is there

fore affirmed.

RIcnARD Dow.\-n\-o v. PERLEY RonERrs.

(Orange, March Term, 1850.)

Where a case was appealed from a justice of the

peace to the county court by the plaintiff, and

was carried by the plaintiff, upon exceptions, to

the supreme court, and judgment was reversed,

and final judgment was rendered in the county

court for the plaintiff, for a sum less than all his

costs, it was held, that he was entitled to an

amount of costs equal to his damages, and to his

costs in the supreme court, in ad ition thereto.

It makes no difference, in this respect, whether

a case passes to the supreme court upon excep

tions, or by a writ of error.

This case came to the county court by

appeal from thejudgment of a justice of the

peace, taken by the plaintiff, and was car

ried by the plaintiff, upon exceptions, to the

supreme court, and the judgment of the

county court was there reversed, and ffnai

judgment was rendered for the plaintiff in

the countycourt, but for a sum less than all

hiscosts; and thecountycourt.JuneTerm,

1849,— REDFnsLD, J., presiding,—decided,

that the plaintiff was entitled to an amount

of costs equal to his damages, and his costs

in the supreme court in addition thereto.

Exceptions by defendant.

Hebard & Martin for defendant.

The plaintiff can recover no more costs

than damages. Rev. St. ‘c.106.§§ 17.

20. The case of Baker v. Blodget, 1 ‘456

Vt. l4l, upon which the plaintiff relies,

went to the supreme court by writ of error;

the case at bar went up on exceptions. The

writ of error is in the nature of a new suit;

it gives a new jurisdiction, fully competent

to the taxation of costs, as well as the af

firming or reversing the judgment of the

countycourt. A bill of exceptions gives no

new jurisdiction; it is in the nature of an

appeal from the county court upon a ques

tion oflaw apparent upon the record. Bar

low v. Burr,1 Vt. 488. The case of Pollard

v. Wheelock, 20 Vt. 370. does not apply to

the case at bar. That was a case com

menced in the county court. and the costs

in no way depended upon the amount of

damages.

J. L. Back for plaintiff.

The question of costs in the supreme court

is not affected by any law, restricting costs

in any inferior court. The proceedings up

on exceptions are regarded as a distinct

matter, beginning and ending in itself, and

in no way dependent on the amount of

costs below, or the final determination of

the suit. Pollard v. Wheelock, 20 Vt. 370.

Wheelock, Adm’r. v. Wheelock, 5 Vt. 433.

Elleuwood v. Parker, 3 Vt. 65. Preston v.

Whitcomb, 17 Vt. 183.

The opinion of the court was delivered by

KELLoGG,J. The only question raised in

this case is in relation to the decision of

the county court allowing to the plaintiff

histaxablecostsinthesuprcme court. The

defendant insists, that the decision was er

roneous,—that, under the circumstances of

the case, the plaintiff’s costs should have

been limited to the amount ofhis damages.

The statute provides, “that in actions

commenced before a justice. the plaintiff

shall recover no more cost than debt. or

damages, except costs th a t may accrue from

continuances at the request of the defend

ant, orin case the defendant shall appeal to

the county court. Notwithstanding the

restrictions contained in thestatuteof1828,

it was held by this court, in Baker v. Biod

get, 1 Vt. 141, that the plaintiff, who suc

ceeded upon a writ of error and finally re

covered in the suit, was entitled to his costs

upon the writ of error, .without reference

to the amount of his damages. That case

was similar in principle to the pres

ent. The statute of 1828, ‘restricting ‘45’!

costs in suits appealed from justices

of the peace, and which was then in force,

was substantially the same as the present

law. The only difference between the case

ofBakerv. Blodget and the present is, that

in the former the proceeding in thesuprem9

court was by writ of error, and in the lat

ter by exceptions taken upon the trial, pur

suant to the existing statute. This differ

ence has been supposed, and so urged at the

argument, to be sufficient to warrant a dif

erent rule in the taxation of thecosts. But

this position, we think, cannot be sustained

upon principle. The present mode of re

moving cases by exceptions into the su
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premecourt was adopted, to savethe neces

sity of resorting to a writ of error, and

thereby saving to suitors unnecessary ex

pense. The object in both casesis the same,

—to correct the errors of the court below.

And we are unable to perceive, why the re

covering party should not recover his cost

in the supremecourt, without regard to his

damages, in one case, as well as the other.

Itis true, that the learned judge,who deliv

ered the opinion of the court in Barlow v.

Burr, 1 "t. 488, remarked,that there was a

difference between a case curried up by ex

ceptions and one by writ of error,—that in

one case cost might -be allowed, while in

the other it must be denied. The easecalled

for no such distinction, and we are not sat

isfied, that such distinction exists. It was

an appeal from a justice of the peace, and

the county court dismissed the suit, on the

ground that the justice had nojurisdiction,

and that decision was affirmed by the su

preme court, and they held, that, as the

court had no jurisdiction of the suit, they

could not allow costs, but the party must

be left, in such case, to his common law

remedy by suit, to recover his cost. The

case of Baker v. Blodget is in point, and we

think decisive of the present case.

Judgment of the countycourt affirmed.

_-5

‘458 ‘ABEL WILLARD v. TowN or NEw

BoRY.

(Orange, March Term, 1850.)

The location of a rail road across a public highway,

in pursuance of the power conferred by the char

ter of the rail road company, does not, while the

rail road is in process of construction at that

int, operate a discontinuance of the highway,

fit only a temporary suspension of the use.

The town, in such case, during the temporary ob

struction of the highway by the construction of

the railroad, must provide a suitable by-way for

the public, and use all proper and reasonable pre

cautions, to prevent travellers from passing upon

the highway, while it remains unsafe.

The obligations imposed u on the Connecticut and

Passumpsic Rivers Rail oad Company, by their

charter, in the construction of their rail road

across public highways, do not absolve the town,

in which there is a highway, across which the

railroad is located, from its duties and liabilities

to the public;t—those continue obligatory upon

the town, so long as the public highway remains

such.

1’l-he charter provides, that “If the said road

shall, in the course thereof, cross any canal, turn

pike, or other highway, the said road shall be so

constructed, as not to impede, or obstruct, the con

venient use of such canal, turnpike, or other high

way; and the said corporation shall have the pow

er to raise or lower such turnpike, highway, or

private way, so that the said railroad, if necessary,

ma conveniently pass under or over the same;

an if said corporation shall raise or lower any

such turnpike, highway, or private way, pursuant

thereto, and shall not so raise or lower the same, as

to be satisfactory to the proprietors of such turn

pike, or to the selectmen of the town in which said

highway or private way may be situate, as the case

may be, said proprietors, or selectmen, may re

uire, in writing, of said corporation, such altera

t on, or amendment, as they may think necessary;"

and then follows a provision for redress, in case the

corporation shall not comply with such require

ment. Acts of 1835, page 95.

The question, whether a town has been guilty of

want of ordinary care and diligence, in reference

to the sufiiciency of a ublic highway, is one of

fact, to be determined y the jury.

In this case a rail road corporation located their

road, in pursuance of their charter, across a pub

lic highway in the town of Newbury, and, in the

process of’ constructing their road, made an ex

cavation across the highway: both the corpora

tion and the town took some measures to pre

venttravellers from passing over the highway,

while it was thus unsafe; but, the jury having

found a want of ordinary care and diligence on

the part of the town, in this respect, a traveller,

who, without fault on his part, suffered injury

in consequence of the obstruction of the high

way by the corporation, was held entitled to re

cover damages of the town therefor.

‘Trespass on the case for an injury ‘459

sustained by reason of the insufficien

cy of a public highway. Plea, thegeneral

issue, and trial by jury, June Term, 1849.

REDFIELD, J., presiding. On trial the plain

tiff gave evidence tending to prove, that

there was an ancient highway in the town

of Newbury, passing upon a ridge of land,

with a descent on each side of thirty feet,

or more; that the road was about twenty

five feet in width; that the Connecticut and

Passumpsic Rivers Rail Road Company

located their rail road across said highway,

and, in its construction, had made an ex

cavation across the highway, thereby pre

venting all travel thereon ; that north of the

excavation, for six or eight rods, the com

pany had placed in the highway a quantity

of large blocks of granite, for the purpose

of constructing an arch, by means of which

travellers on the highway might pass over

the railroad; that the company, previous

to making the excavation, had made acou

venient by-way for the public travel, to the

acceptance of the selectmen of the town, by

repairing an old road,not previously much

used; that this by-way diverged from the

highway about half a mile from the exca

vation, the curre of the two roads, at the

pofnt of divergence, being about equal;

that before the company commenced their

excavation.they erected timbers across the

highway, some rods north of the excava

tion, so as to intercept all travel. which

they kept there most of the time. until the

injury occurred to the plaintiff. and until

the highway was filled with blocks of stone,

as before stated; that the plaintifhcoming

from the north, with a horse and wagon,

in a dark night, and having been a few

years previously familiar with the road. and

not knowing of any alteration, passed

south, over the highway, and, as be ap

proached the blocks of granite, hishorsein

clined to the east side of the road, to avofd

the granite, and finally stopped: and that

the plaintiff urged his horse forward, when

the horse sprung to the west, to avofd go

ing off the bank on the east side, by which

movement the hind wheels of the wagon

ran off the bank on the east side, and, with

the body, separated from the forward

wheels and went down the declivity, injur

ing the plaintiff. The defendants gave evi

dence tending to prove, that, before the

travel upon the highway was interrupted,

they placed a guide board at the point

where the by-way diverged, directing trav

ellers to that road, and also placed a pole
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across the highway, at the same

point, “elevated some feet above the

surface of the road, which was kept

up at all times, both night and day, so far

as it was in the power of the officers of the

town to do so; but it appeared, that this

pole would be occasionally removed, and

probably by persons who travelled the

highway. The defendants also gave evi

dence tending to prove, that several families

lived on the highway, between the point,

where the by-way diverged, and the exca

vation,—one family living about fifteen

rods north of theexcavation, and that there

was no way, in which they could travel

from their dwellings to other parts of the

town, except to pass north, over the high

wav; and that for this reason no perma

nent obstruction was placed across the

highway, where the guide board was

erected ; and the evidence tended to prove,

that if the rail road company had kept the

timbers across the highway, where they

first erected them, or if they had erected a

barrier north of the place where they ob

strilctcd the road by the blocks of granite,

the injury would not have happened to the

plaintiff. It appeared, that there was no

dwelling house bet ween the place where the

rail road company placed their obstruction

and the excavation, and that it was neces

snry for the men to remove this barrier,

which consisted of hewn timber,in order to

draw the granite to the placewhere it was

to be deposited, and that from this cause

the barrier was frequently left down

through the night. and that it was so left

down. at the time the plaintiff was injured;

and that the granite blocks, near to theex

cavaiion. wereso placed, as nearly to cover

the surface of the highway, but that near

the barrier the road was but little ob

structed by them. ’i-he defendants requested

the court to charge the jury, that the rail

road company had the right, under their

charter, to make the excavation above

mentioned, and to obstruct the highway,

so far as was necessary, to enable them to

construct their road; but that it was the

duty of the company to protect the public,

as well as the town, against the conse

quences of thciracts; and that," the plain

tiff was injured by reason of want of due

care on their part, his remedy was against

the company; and that, under the circum

stances of this case, the plaintiff could not

recover against the town, but should have

brought his artion against the company.

The court instructed thejury, that, the gen

eral laws of the state havingimposed upon

towns the duty of keeping the roads

*-461 in repair, ‘those who had occasion to

travel had a right to expect of them

the performance of that duty, so far as it

could be performed, by common care and

diligence; that the fact, that the rail road

company had a right, by their charter, to

make an excavation across the highway,

would not relieve the town from the obli

gation to exercise reasonable care and

watchfuiness, to see that the public had a

proper by-way to pass around the exca

vation, and that proper obstructions were

placed and kept up, to divert the travel from

the highway, where it was rendered dan

gerous by the rail road company, so far as

‘460

this could be done by common care and dil

igence; and that,if the town intrustcd this

to the rail road company, and they omitted

to do it faithfully, whereby injury occurred

to the plaintiff, and he was himself guilty

of no want of common care, the town were

liable to the plaintiff. and he was not

obliged to look to the company, even if

they had also been negligent, and might so

have become liable to any one suffering in

jury on that account. Verdict for plaintiff.

Exceptions by defendants.

Peck & Colby for defendants.

Thecaseshows, that the town were in no

fault. All the means were used, to divert

travel from the highway, which could rea

sonably be required. Permanent obstruc

tions would be impossible, which would pre

clude several famiiies from communication

with the rest of the town. Was not the

road so far discontinued temporarily by the

act of the town in placing the guide board

and adopting the new road, built by the

company as a substitute, as to shield the

town from liability? Tinker v. Russell, 14

Pick. 279. The rail road company may

have been negligent, and yet the town not

at all so. The case contains no evidence.

that the town relied upon the rail road

company to maintain a barrier, or furnish

a by-way. The by-way was adopted by

the selectmen, the guide board was placed

by them, and the pole across the highway.

It is true, the company had placed timber

across the road, before they began the ex

cavation, and it appears, that it was kept

in place almost constantly. The town

merely relied upon the timber being allowed

to remain in its position; and they had a

right to rely upon this; as the timber was

placed by the companyforthe protec

tion 'of the public, the town had a “462

right to rely upon it, that neither the

company, nor any other person using the

road, would leave the barrier down. It

would have been precisely the same, if the

town had placed the barrier; thecompany

might still have left it down and this acci

dent have happened. The company had a

right to pass and repass there,in prosecut

ing their work, and so to remove the bar

rier, whether placed by the town, or the

company; and there is no reason, why it

was not equally prudent to rely on this

barrier, as to erect another, when it was

known, that the company could place and

replace it at their option. The suit should

have been commenced againstthecompany.

Their charter provides, that they shall so

construct their road, as not to obstruct the

safe and convenient use of the highway.

Neglect of this duty would give a right of

action to the party injured, against the

company. Why should the town be held

liable? The charter shifts the obligation

to repair to the company; and it is not

merely useless circuity of action,to sustain

this recovery, and to require the town to

seek redress of the company; thereis great

reason to doubt the right of thetown, after

a verdict against them, to recover of the

company. The town is not liable for the

fault of the company, as a master for his

servant; and the law does not recognize a

several liability in two principals, who are

unconnected. Quarman v. Burnett et al.,
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- decision in Currier v. Lowell was recogn

6 M. & W. 497. Rapson v. Cubitt, 9 Ib. 710.

Sotne v. Cartwright, 6 T. R. 411. Laugher

v. Pofnter, 5 B. & C. 547. Nicholson v.

Mounsey, 15 East 384. Brown v. Lent, 20

Vt. 529. Lane v. Cotton, 12 Mod.472. But

a recovery here will shield the company,

the party really in fault. The town cannot

recover of them. Aftera judgment against

the town, the parties are in parI delicto.

Holman v. Johnson. Cowp. 343. Morck v.

Abel, 3 B. & P. 38. Griswold v. Wadding

ton, 16 Johns. 487. Harlow v. Humiston,

6 Cow. 189. Peck r. Ellis. 2 Johns. Ch. R.

137. Drew v. New River Co., 6 C. & P. 754.

Smith v. Smith, 2 Pick. 621. Butterffeld v.

Forrester, 11 East 60.

Tracy, (Jon verse & Barrett for plaintiff.

The rail road company had the right to

make the excavation; but did that excuse

the town irom all care in relation to the

highway? '1-hetown areliable for all dam

ages happening upon roads, which

‘463 ‘they are “bound to keep in repair.”

Rev. St. 139, § 26. They are bound to

keep in repair all public highways within

the town. The right of the company to

make their road across the road in question

did not take away its character as a high

way. It only gave a right to use it for a

particular purpose, for a short time, there

by temporarily interrupting the ordinary

use of it. The company are amenable to

the town. The selectmen have the subject

under their control; individuals have no

such control. To hold that towns are un

der no obligation to the traveller, in cases

like the present, would be to remove the

principal ii not the only guaranty of safety

to his person and property. The case of

Currier v. Lowell, 16 Pick. 170,1s directly in

pofnt. Rev. St. of Mass. 246, § 22. 6 Pick.

59. 13 lb. 94. Sec. 11 of the charter of the

Boston & Lowell Rail Road Company is

identical with sec. 14 of the charter of the

Conn. & Pass. Rivers Rail Road Co. The

ized

as sound law in Lowell v. Boston & Lowell

R. R. Co., 23 Pick. 24, where the town of

Lowell was allowed to recover from the

rail road company the single damages re

covered in (-urrier v. Lowell.

The opinion of the court was delivered by

KELLooG, J. Upon the trial in the court

below, the court refused to instruct the

jury in the mannerrequested by the defend

ant, and by reason of such refusal the case

is brought here for the consideration of this

court. These requests lead to an inquiry

as to the duty and liability of the town to

take and continuethe necessary measures to

guard and protect the public againstlnjury

upon the road in question, while the rail

road was being constructed at that place,

and until the highway was restored to its

former condition. That the road was a

public highway is not controverted; and

consequently the town was bound by law

to maintain it. It has, indeed, been said,

that the grant to the rail road company,

authorizing them to lay their track across

the highway and to make all necessary ex

cavations, was a virtual discontinuance of

the highway at this place, and consequent

ly that the town was relieved, as to that

part of the road, of all responsibility. No

authorities are produced, and it is believed

that none are to be found, to sustain this

position. It is quite efident, that a dis

continuance of the road was not nec

essary‘to the enjoyment of therights ‘464

secured to the rail road company, and

that such discontinuance was never con

templated by the company, or the town.

For the rail road company only found it

necessary to cross the highway at this

point; and although this might interrupt

public travel, while the rail road truck was

being constructed, yet it would notamount

to a discontinuance of the road. Such in

terruption, however. was but a temporary

suspension of the use of the highway, and

not a discontinuance of the road. It might

as well be urged, that every highway.

which is temporarily obstructed. so as to be

impassable, or unsafe, is thereby discon

tinued. Inasmuch, then, as the road re

mained a public highway, theduty and ob

ligation of the town continued,—not, how

ever, to keep the road at this place passable

at all times, for this might be impracticable,

while the rail road was being constructed;

but we think the town was bound, during

the interruption of the travel by the con

struction of the rail road, to see, that asuit

able by-way was provided by the public,

and to take all proper and reasonable pre

cautions to guard them against passing up

on the highway, while it remained unsafe

by reason of the operations of the rail road

company in the construction of their road.

Equally untenableis the ground assumed

by the defendants, that the obligations im

posed upon the rail road company, by the

charter, in the construction of their road

across public highways, absolve the town

irom its duties and liabilities to the public.

That duty still remains obligatory upon

the town, so long as the road continues a

public highway. This view is fully sus

tained by the case of Currier v. Lowell. 16

Pick. 170, which is almostidenticai with the

case at bar; and with the law of that case

we are entirely satisfied.

It has been urged,thatii the town is held

liable to the plaintiff,it will do great injus

tice, inasmuch as it may deprive the defend

ants of all remedy against the rail road

company. Ifthis were true, it would be no

sufiicient reason for denying to the plain

tiii a right, clearly secured to him by law.

If the lawgivethe plaintiff a remedyfor the

injury he has sustained, against either the

rail road company, or the town, at his elec

tion, the court have no power to deny him

that right. If, however, the plaintiffs

remedy against the town were doubtful,

and the remedy against the rail road

company ‘unquestionable, the court ‘465

might, perhaps, be justiffed in remit

ting the party to the latter remedy. But

we entertain no such doubt.

And we are inclined to think, the suppo

sition, that, ii the plaintiff recover of the

town,the town will thereby be deprived of

a remedy against the rail road company,

is not well founded in law. In Lowell v.

Boston & Lowell R. R. Co., which was a

suit founded upon the provisions of a

charter similar to the charter of the

Pass. & Conn. Rivers Rail Road Co., and

in a case very similar to the present, the
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town were held entitled to recover the

amount, which they had been compelled to

pay for an injury occasioned by the rail

road company, by obstructing the highway

in the construction of their rail road. 23

Pick. 24. This decision seems to us to be

founded in reason, and isdirectlyin pofnt.

But it has been urged in argument, that,

upon the facts reported, the plaintiff is not

entitled to recover. This depends upon

whether the evidence discloses a want of

ordinary care and diligence on the part of

the town, to guard and protect the public

against injury, resulting from the state

and condition of the road. This was a

question of fact, for the consideration of

the jury, and which the jury have found in

favor of the plaintiff. And this question,

we think. was properly submitted to the

jury, and under suitable instructions from

the court below. Consequently their find

ing upon this question must be conclusive

upon the parties. For it is obvious, the

evidence tended to show, that the town

were not using that reusonabiecare, which

was necessary to warn the traveller of the

unsafe condition of the road, and which,

had they done, the injury now complained

of would not have occurred. If thejury be

lieved this evidence, (and doubtless they

:lid,l it justifies their verdict. ,

We discover no error in the judgment of

the county court, and the same is therefore

affirmed.

‘-466 ‘Crave J . S. ScoTT v. RosEar MonsE

AND TmornY Monss.

(Orange, March Term, 1850.)

The plaintiff, March 9, 1846, bar ained to purchase

of the defendant a quantity 0 pine timber, then

lying upon the bank of a river. and which the par

ties expected would be floated of! by the over

ffow of the water that spring, at aspecifled price

for each thousand feet,—the quantity to be as

certained by measurement to be made by certain

persons agreed upon, and the p.aintifi’ to furnish

two steeruge plank for each box which the tim

ber should make, when rafted; and the plaintiff

promised, that, so soon as the timber should be

surveyed, he would deliver to the defendant “a

promissory note of hand. " signed by the plaintiff

and one H., for the price of the timber and steer

age plank, payable one half by the fifteenth of

July, 1846, and the other half by the fifteenth of

October, 1846, with interest after July 15, 1846,

and to be made payable at some bank in Boston,

if the defendant so desired; and it was also

agreed, that. if the timber did not fioat, and the

defendant could not putit fairly afioat, he should

delay payment and interest, until he should put

the timber afloat; and it was also agreed, that if

any part of the timber could not, by reasonable

expense, be put afloat that spring, the plaintiff

should have the same time to pay for that portion,

after it should be put affoat, as he was to have

for that part rafted that spring, and that, if any

part of the timber could not be floated in season

to take to market so soon as the next autumn, on

so much of said timber payment and interest

should be delayed until July 15, 1847. The timber

was not floated, so that it could not be taken to

market in 1846. And it was held, that the plain

tifl- was bound, by the agreement, when the price

of the timber was ascertained by measurement,

to execute and deliver to the defendant an abso

lute, negotiable note for the price of the timber,

payable one half July 15, 1846, and the residue

October 15, 1846, with interest after July 15, 1846,

without stating therein any of the conditions, in

reference to the payment, which were embraced

withm the original agreement.

Trover for a quantity of round pine tim

ber. Plea, the general issue, and trial by

jury, June Term, 1849,—Rr:m=-n-:Ln, J., pre

siding. Thetimbersued for was originally

the property ofthedefendunt Robert Morse,

and was bargained to the plaintiff by the

defendant Timothy Morse, as the agent of

Robert Morse, by a written agreement,

which was in these words.

“This contract, made this ninth day of

March, 1846, by and between Robert Morse

of Rumsey in the county of Grafton and

state of New Hampshire, by the said Rob

ert Morse’s agent, Timothy Morse, of the

first part, and C. J. S. Scott,of the state of

Vermont, of the second part, witness

eth ;—That the said Robert ‘Morse ‘46?

has this day sold to the said Scott

all of his the said Robert Morse’s pine lum

ber, now lying on his the said Robert

Morse’s brook meadow in said Newbury,

and also two steerage plank for each and

every box said timber shall make, after

rafted; and also hereby agrees to furnish

said Scott a suitable quantity of pine timber

and steerage beams, of a good quality, de

livered on said landing, with which to raft

said timber; said pine timber and steer

age beams to be free of expense to said

Scott. And the said Morse farther agrees,

that in case all of said timberis not ffoated

by the rise of the river, to put such timber,

as does not ffoat, fairly affoat; or in case

said Morse cannot put said timber affoat,

he is to delay payment and interest, until

he does put said timber affoat. And the

said Cyrus J . S. Scott hereby promises, so

soon as said timber is surveyed, to furnish

said Morse a promissory note of hand,

signed by him, the said Scott, and Samuel

Hutchins of said Newbury, for the amount

said timber and steerage plank shall come

to, at eight dollars per thousand feet, pay

able one half by the fifteenth day of July

next, and the other half by the fifteenth

day of October next, with interest after the

fifteenth day of July next,—said notes to

be payable at some bank in Boston, if the

said Morse desires. It is farther agreed by

the parties to this instrument, that Hosea

S. Baker of Huverhilf, N. H., and Horace

Duncan of Lyman, shall survey said timber,

unless the parties shall hereafter agree upon

someother person,or persons,to do so. It

is understood, that on such timberas is de

fective a suitable deduction is to be made,

so as to make said timber equal to mer

chantable timber; and it is farther under

stood and agreed by the parties, that if

there is any part of said timber, that can

not by reasonableexpense be put affoat the

present spring,the said Scott is to havethe

same time to pay for said timber, after it

is put affoat,as he does forthat part, which

is raited this spring, and no longer; pro

vided farther, that if any part of said tim

ber cannot be ffoated in season to take to

market as soon as next fall, on so much of

said timber payment and interest is to be

delayed, until the fifteenth of July, 1847.

And the said Morse farther agrees to fur

nish the said Scott. free of expense, a good

experienced man two weeks, to trim, peel
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and prepare said timber for rafting. Signed,

scaled and delivered the day and year first

above written.

(Signed) “C. J . S. ScoTT. Seal.

“Tnuo. Monss, Seal.

“For RoB"r Monss.”

The timber was surveyed and the price

ascertained about the fourth of April,1846;

but the timber did not ffoat, so that it

could all be taken to market in 1846. The

plaintiff was applied to by Timothy Morse

for the notes pursuant to the contract, in

the spring of 1846, after the price had been

ascertained, and he offered, in due season.

so far as it appeared, to give to

‘468 Morse notes for the price, ‘signed as

required by thecontract,which should

specify the conditions ofpayment, as stated

in the contract; but Morse refused to re

ceive such notes, and claimed, that he was

entitled to absolute, negotiable notes, pay

able in Boston. The plaintiff offered to

givesuch anote. as Morse required,for that

portion of the timber which was affoat in

the spring of 1846; but Morse declined to

receive any note, unless he could have the

whole price. In the spring of 1847, when

the residue of thetimber ffoated, the defend

ants took it to market and sold it ;—for

which this action was brought. The court

decided, that, by the terms of the contract,

the plaintiff was not bound to give an ab

solute or negotiable promissory note for

the price of the timber, but only a note ex

pressed to be payable in the manner and

upon theconditions named in thecontract;

and that, if he offered a negotiable promis

sory note for so much of the timber, as was

ffoated in 1846, and a note of the same tenor

for the residue, but payable the next year,

in the manner and at the time specified in

the contract, with such surety as the con

tract required, aud in the time therein spec

ified, it was, in this respect, a compliance

with the contract on his part. A verdict

was taken for the plaintiff, for the differ

ence between the contract price of the tim

ber and the value of the timber in 1847,

which was the time of conversion. Excep

tions by defendants.

Parker, Peck & Colby and Tracy, Con

- verse & Barrett for defendants.

In the sale of personal property, when

any thing remains to be done, before the sale

can beconsidered as complete,—wbetherto

be done by the vendee or the vendor,—as

between the parties the right of property

does not pass. Chit. on Cont. 376. Ward

v. Shaw,7 Wend. 404. The defendants had

the right to retain the logs until payment

of the price, according to the contract; and

the non-performance of the plaintiff, in that

respect, entitled the vendor to dissolve the

contract. Chit. on Cont. 427. The plain

tiff faiied to perform the conditions of the

contract; he agreed to deliver to the de

fendant a “promissory note of hand,” as

soon as the timber was surveyed. The

writing offered was amere simple contract.

A “promissory note,” or “note of hand,”

is a written promise for the payment of

money absolutely and at all events,

‘469 at a time therein ‘limited, or on de

mand, to a person therein named, or

his order, or to bearer. Bayl. on Bills 1.

8 Kent 73. Chit. on Bills 331. The statute

of7 Anne c. 7 recognizes only such notes.

as are payable “ to some person. or order,

or bearer.” Chit. on Bills 333. Thecounty

court held the plaintiff bound only to vs

a conditional note, not negotiable. ut

the contract excludes such a construction

by distinctly describing the note to be

given,—1. A promissory note of hand ;—2.

Signed by Scott and Samuel Hutchins :—3.

Payable one half July 15th and one half

October15th ;—4. At some bank in Boston,

if desired by the defendants ;—5. With in

terest after July 15th. The parties could

not have intended, that the note should

have reference to the ffoating of the logs;

for the note was to be dellverd as soon as

the timber was surveyed, and, of neces

sity, before any was ffoated. The stipula

tions in relation to delay of payment were

covenants by Morse, and pre-supposed a

noteto have been given, on which payment

was to be delayed. By the very terms of

the writing the whole note might have be

come collectible in July and October. 1846,

and yet, by the charge of the court, the

various conditions would still have been

engrafted on the note, as that was to be

delivered, before the result was known.

This would be a mere renewal of the con

tract, with a surety.

A. Underwood and Hebard & Martin for

plaintiff.

It is evident from the whole contract,

that two prominent points were contem

plated by the parties,—first, that the lum

ber would probably be affoat by the rise of

the river in the spring of 1846,—which

would entitle Morse to notes payable by

the times specified in the contract, with in

terest from the following July,—second.

that the time of payment and for interest

to commence would be governed by the

event of the lumber ffoating and conse

quent time of its arrival in market. The

court will so construe the contract, as to

carry out the meaning of the parties, as

gathered from the whole contract. How-

could the matter of the commencement of

interest and payment of the notes, which

were to depend on the ffoating of the lum

ber, be made sure, otherwise than by mak

ing the ffoating of the lumber a condition

in the notes, on which they wereto depend.

If the notes were unconditional, and the

day of payment ffxed, the plaintiff could

not control the payment, whether the

lumber ffoated, ‘or not. By the con- ‘470

tract Morse could put the f-mber

affoat in the spring of 1846, and in that event

he might call, perhaps, for absolute notes.

But he protects himself from the necessity

of putting it affoat, as it might occasion

great expense; and while hedoes not abso

lutely bind himself to putthe lumber affoat,

it would be a manifestly erroneous view of

the case, to say that Scott must give ab

solute notes, which he would be bound to

pay at maturity, whether the lumber were

ffoated, or put affoat, in one, two, or three

years, or never. Again, Morse was to fur

nish the steerage plank for each box the

timber should make, after rafted, and the

note, or notes, were to cover the steeruge

plank as well as other lumber. Hence. as

the rafting of the boxes could not be done.

until the lumber was affoat, the amount of
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steerage plank, which the notes were to

cover. could not all be ascertained, until

the lumber was affoat. From this it would

seem, that it could not have been contem

plated to give at least absolute notes. un

til the lumber was all affoat, or rafted, or

only on such portion, as should be rafted,

or affoat, ready for market; or,if absolute

notes were to be given, it was upon the

ground that all the lumber was expected

to be affoat in the spring, or that Morse

should put it affoat. But as Scott was to

furnish a note. as soon as the lumber was

surveyed. it may be well supposed. a note

was to be given for the whole lumber, and,

as payment and interest were to depend on

its ffoating, which would be subsequent to

thesurvey. this payment and interest could

be controlled in no other way. than by

making the ffoating of the lumber a condi

tion in the note, on which they are to de

pend. Hinsdule v. Partridge, 14 Vt. 547.

Morey v. Human, 10 Vt. 565. Adm-r of

Wheeiock v.(Jlark et al.. 11 Vt. 583. Isaaes

;. Elkins.11 Vt. 679. Hatch v. Hyde, 14 Vt.

0.

The opinion of the court was delivered by

PoLAND, J. The plaintiff admits,that he

was bound to deliver. or offer to deliver, to

the defendant, Robert Morse, or Timothy

Morse, his agent, a note for the amount of

the price of the timber according to the

terms of their written contract of the ninth

.of March, 1846, beiore the defendants were

bound to deliver the timber to him, and

that he cannot maintain this suit, without

such performance, or offer of perform

ance, by himself ;—and the only ques

‘471 ‘tion presented by this case is, wheth

er this was done. This depends en

tirely upon what is to be deemed the true

effect and construction of the aforesaid

written contract.

The contract on the part of the plaintiff

is in the following words ;—“And the said

Cyrus J. Scott,hereby promises, so soon

as said timber is surveyed, to furnish said

Morse a promissory note of hand, signed

by him the said Scott and Samuel Hutch

ins of said Newhury, for the amount said

timber and stecrageplank shall come to at

eight dollars per thousand feet, payable

one half by the 15th day of July next and

the other half by the 15th day of October

next, with interest after the 15th day of

July next,—said notes to be payable at

some bank in Boston, if the said Morse de

sires it.” This stipulation of the plaintiff

is inclear and distinct language, and leaves

no room for dispute as to its import, or re

quirements; but it is insisted, that other

portions of the contract should have the

effect to govern and control this, so as to

vary and alter its terms,—and doubtless

the whole contract should be considered

together, and all its provisions be made to

harmonize, if possible.

The plaintiff relies upon the following

clause of the contract, which precedes the

one copied above, viz., “And thesaid Morse

farther agrees, that in case said timber is

not ffoated by the rise of the river, to put

such timber, as does not ffoat, fairly affoat,

-or. in case said Morse cannot put said tim

terest, until he does put said timber affoat :”

and also upon the following stipulation in

the contract, after his covenant above re

cited, to wit, “And it is farther understood

and agreed by the parties, that if there is any

part of said timber,that cannot by reason

able expense be put affoat the present

spring, the said Scott is to have the same

time to pay for said timber, after it is put

afloat, as he does for that part which is

rafted this spring, and nolonger; provided

farther, that if any part of said timber can

not be ffoated in season to take to market

as soon as next fall, on so much of said

timber payment and interest is to be de

layed until the fifteenth of July, 1847.”

In cases where contradictory provisions

are found in the same contract, they are

all to be viewed together, and to be inter

preted by that fundamental rule of con

struction, the apparent intention of

‘the parties; but before any one ‘472

clearly expressed provision of a con

tract is to be entirely thrown aside, as re

pugnant to others in the same contract,

courts seek with great diligence and care

for a construction, which will give effect to

all. In this case thedefendants claim, that

the plaintiff was bound to give, or offer to

give. a note, according to the stipulation

on his part. The plaintiff insists, he was

not bound to execute, or offer to execute,

such a note, but only a note, or notes, in

which all the above conditions and stipu

lations should be expressed; and he made

his offer accordingly. We have carefully

examined all the provisions contained in

the written contract of the parties, and are

clearly and unanimously of opinion, that

the plaintiffs construction of the contract,

in relation to the notes to be given for the

price of the lumber, cannot be supported,

and I will brieffy state some of the reasons,

which have induced this conclusion.

The stipulation of the plaintiff, as to the

note he was to give, is clear and explicit,

involving no doubt or uncertainty what

ever in its terms; and we cannot easily be

induced to suppose, that the parties used

such unequivocal language, without under

standing and intending that force and ef

fect should be given to it. Neither are we

able to perceive, that the stipulations on

the part of Morse at all conffict with those

of the plaintiff, so that full effect cannot be

given to all the terms of the contract, and

all stand together; indeed. it appears to

us, that the language of Morse’s part of the

contract is more consistent with our view

of the other part of the contract, than that

which the plaintiff claims. The plaintiff

was “ to furnish apromissory note of hand,

so soon as the timber was surveyed.” It

is to be inferred from the contract, (and it

is so treated by the plain tiffs counsel in ar

gument,) that this was to be done, before

any portion of thetimher would be ffoated,

and before it could be known by the par

ties, whether any part, or, if any, how

much,of said timber would be ffoated that

spring, or even during that season; and

of course, by the plaintiff’s construction.

it was entirely uncertain, when or how he

was to pay for the timber, and his note

must be equally indefinite and general.

ber affoat, he is to delay payment and in-| A promissory note is said by Mr. Chitty
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“to be a promise, or engagement, in writ

ing. to pay a specified sum at a time there

in limited, or on demand, or at sight,

‘473 to a person therein named, or ‘his

order, or to the bearer.” Chitty on

Bills 516. And this definition, we appre

hend, well expresses the popular and gen

eral idea of a promissory note. But it is

very apparent, that, by the plaintiffs con

struction of this contract, his note, which

he was to give, and which he offered, was

of an entirely different character, and in no

sense answered to the legal or popular def

inition of a promissory note.

The plaintiff also agreed, to make his

note “payable at some bank in Boston, if

Morse desired it.” The evident intention

of the parties by this provision was, to en

able Morse to negotiate the note and antic

ipate the money for his timber, and, of

course, it tends strongly to the belief, that

the parties contemplated not only a note

legally negotiable, but an absolute note,

such as would be discounted by a city

bank. But it is not to be supposed, that

these parties, who were business men and

acquainted with the course of mercantile

transactions, could have believed, that

such a note as the plaintiff offered would

have been of any avail to Morse for that

purpose.

As before stated, we think this view not

at all in conffict with the other provisions

of the contract, on the part of Morse. The

parties evidently supposed, that the timber

probably would all be ffoated and sent to

market that spring, and provided for the

giving of a note accordingly; still, there

was a contingency about it, which the

plaintiff wished to guard himself against,

and therefore required a stipulation from

Morse, that, in case the lumber was not

ffoated that spring, he would “ delay pay

ment and interest” on so much as did not

ffoat. These terms, as it seems to us, would

not have been used, if Morse had not the

powerto call for and enforce payment; and

if the note were to be such as the plaintiff

claims, there was no necessity for any such

provision. On the other hand, if Morse

held the plaintiffs note, which he might

enforce against him and compel payment

of the money, the plaintiff then needed such

a provision for his own protection, and it

was exceedingly natural, that he should

require such an agreement from Morse.

It is urged, however, by the plaintiff’s

counsel, that if Morse negotiated the note,

as contemplated, the plaintiff might be

compelled to pay it, and his only remedy

would be by a suit against Morse, upon

the agreement to delay,and that the plain

tiff would not havewhat Morse contracted

he should have, delay, but only dam

‘4641 ages for ‘breach of the agreement,

which might not compensate him.

We can see no greater force in this objec

tion, than arises in every other case of con

tract between parties, if either refuses to

perform what he agreed to do; the only

remedy is in damages for non-performance,

which frequently fail to make full compen

sation to the party injured. What Morse

1 By error in printing the original page 464 was

substituted for 474. ’

contracted to do, in case the timber was

not all ffoated, was certainly a thing with

in his power to perform, even if he nego

tiated the plaintiffs note; and it is not to

be assumed, that he would not have per

formed it, as he agreed; and whether the

contract was such as the plaintiff ought to

have relied upon for his security is not for

us to determine; it is sufficient to say,that

it seems to have been all that he required,

when he made his contract.

That these stipulations were to be inde

pendent of each other is apparent from the

manner, in which the contract is drawn;

for if the parties had intended the note to

be conditional, and to include the contract

on the part of Morse for delay in the pay

ment, the plain and natural course would

have been, to provide for such a note to be

given, and then the other portions of the

contract would have been wholly unneces

sary.

In our view the county court erred in the

construction of the contract, and their

llldgment is reversed and a new trial

granted.

JACoB BAILEY, 20, v. LEANDER QmNT.

(Orange, March Term, 1850.)

The lien, which the owner of a saw mill has upon

lumber which is sawed by him at his mill, for the

payment of the price of sawing, is waived, if he

voluntarily permit the owner of the lumber to

remove it from his possession; and the owner of

the lumber may sustain trespass for a subsequent

taking of the property by a stranger.

If the purchaser of personal property remove it

from the possession of the ven es to premises

occupied by a third person, by permission of the

owner of the premises, it is a sufficient change

of the possession of the property, as against the

creditors of the vendor, although the owner of

the premises, to which the propertywas removed,

were not informed of the sale.

‘Trover for a quantity of boards. ’475

Plea, the general issue, with notice,

that the defendant attached and sold the

property, in due form of law, as sheriff, as

the property of one Harrison Bailey, upon

process against Harrison Bailey and others

in favor of one Buchanan. Trial by jury,

June Term, 184-9, REDFIELD, J., presiding.

The evidence tended to prove, that the logs,

from which the boards in question were

sawed, were the property of Harrison Bai

ley,and that he procured them to besawed

at a mill owned by William Bolton and oc

cupied by John Bolton; that after the

boards were sawed, the mill yard being

filled, they were, at the request of John

Bolton,drawn awayfrom the mill premises

and piled by the side of the road; that sub

sequently Harrison Bailey, being indebted

to the plaintiff, sold to him the boards in

question, and either the plaintiff, or Har

rison, (butwhich did not appear, although

they were both near,) applied to John Bol

ton forpermission to put the boards in the

mill shed, and he referred them to William

Bolton; that one of them, and the testi

mony tended to show that it was the plain

tiff, then applied to William Bolton, and by

his permission the boards were placed by

Harrison and the plaintiff in the mill shed,

and there remained until they were at

} tached by the defendant. It did not appear,
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that either John Bolton or William Bolton the facts in this case show,that the sawyer

was informed, that Harrison had sold the had virtually parted with the possession of

boards to the plaintiff, at the time they 1 the boards, before Harrison Bailey

were placed in themillshed. Themillown- sold them to the plaintiff;—and es*pc- ‘477

ers claimed no lien upon the boards, until cially, when the plaintiff made known

the defendant sold them, or was about to to John Bolton, the sawyer, his intention

sell them, when aclaim by way of lien for , to put the boards in a mill shed, which

the sawing was asserted, and something I John Bolton did not claim to control, but

was paid by the defendant on that account. - of which he virtually disclaimed any con

The defendant requested thecourttocharge , trol, by referring the plaintiff to William

the jury, that, if the property were in the - Bolton, the owner of the shed,—all the time

possession of John Bolton at the time of making no claim to any lien for sawing,

the sale from Harrison Bailey to the plain- we think his lien must be considered as

tiff, it must appear, in order to show a

change of possession, that the plaintiff noti

fied Bolton of the sale to him, and that Bol

ton must have consented to keep the prop

erty for the plaintiff ;—that if the jury

found, that the plaintiff and Harrison Bai

ley applied to John Bolton forleaveto place

the boards in the shed, and John Bolton

referred them to William Bolton, yet that

if the plaintiff did ask and obtain leave of

William, it would not amount to a change

of possession, unless he was notified of the

sale to the plaintiff ;—and that, if Bolton

had a lien upon the boards for sawing them,

at thecommencementof this suit, and

‘476 at the time of I-the sale of the boards

upon the execution, and had the pos

session of the property,theplaintiff cannot

sustain this action. But thecourtcharged

the jury. that if the boards were the prop

erty of Harrison Bailey, and he sold them

to the plaintiff in payment for a debtjustly

due, and the plaintiff applied to the owner

and the occupant of the mill, and obtained

permission to put the boards in the mill

shed, and, in pursuance thereof, did place

them there,—aithough neither the owner

or occupier of the mill were informed by

him of his purchase of the boards,—it was,

nevertheless, a sufficient change of posses

sion to enablcthe plaintiff to hold the prop

erty; and that the fact, that the occupant

or owner of the mill had a lien for sawing

the boards, would notprevent the plaintiff

from holding the boards against the defend

ant’s attachment,—that being a question

between the plaintiff and the persons in

whose favor the lien existed. Verdict for

plaintiff. Exceptions by defendant.

A. Underwood, for defendant,citcd Pierce

v. Chipman, 8 Vt. 334; Stiles v. Shumway,

16 Vt. 435; Hall v. Parsons, 17 Vt. 271; 1

Chit. Pl. 137.

C. B. Leslie, for plaintiff, cited 2 Aik. 79,

115; 3 Steph. N. P. 2692, 2695; 1 Sw. Dig.

539; 3 Hill 485. cited in6 Law Rep. 232; Fos

tcr ex parte, 5 Law Rep. 55; 2 T. il. 485; 9

Dane’s Abr. 157; Wetherby v. Foster, 5 Vt.

136; Brackett et ux. v. Wait et al.,6Vt. 411.

The opinion of thecourt was delivered by

RaDFncLD,J. It may be true,that theex

istence and exercise of a lien will defeat the

right of the general ownerof personal prop

erty to maintain trespass; but it must,

most clearly, be a lien in exercise before the

trespass is committed. If the person, in

whose favorthe lien would exist, had never

asserted it, the mere existence of some such

dormant right could not be permitted, I

think, to defeat the action of the general

owner for a trespass, or conversion, com

mitted by a mere stranger. But we think

waived, he having fully rglinquished the

;possession, or control. Upon the same

1ground, too, we think it must be consid

‘ered, that the plaintiff did remove the

boards from the possession either of Har

rison Bailey,or of John Bolton,—and more

properly, we think, the former,—into the

possession of William Bolton. We enter

tain no doubt, that this was a sufficient

change of the possession to perfect his title,

even against the creditors of Harrison

Bailey.

Judgment afiirmed.

EussA MAY v. EDMuND P. Buss AND AMos

EvERaTT.

(Orange, March Term, 1850.)

The defendant was the owner of boards, which

were iled in the mill yard of a saw mill, near

to a pi e of boards belonging to the plaintiff, and

sent a man in his employment to draw away his

boards, and directed him tocnll upon the sawyer

to inform him which were the defendnnt’s boards.

The person sent having obtained information of

the sawyer, and supposing he was obtaining the

defendanffls boards, drew away the boards of the

plaintiff with those of the defendant. And it

was held, that the defendant, having sent his

hired man to follow such instructions, as he

might obtain from the sawyer, and be having

received such instructions, as induced him to

take away the plaintiffs boards, it was the same,

asif the defendant had given the instructions

himself, and that the defendant was liable in

trespass for taking the boards, whether the fault

were in the sawyer, in not giving sufficiently

specific instructions, or in the hire man, in not

properly apprehending or not following them,

the same as if he had done the whole business

tllgzzilaelf and taken the plaintiffs boards by mis

e.

The plaintiff declared against A. and B. for a joint

trespass. A. suffered judgment to be rendered

against him b default, and judgment was ren-

dered av:-ninst . upon trial, and damages were as

sessed ugainst A. at the same amount with the

judgment against B., and the case was passed to

the supreme court upon exceptions taken by B.

And it was held, that herein there was no error.

I ‘Trespass for taking a quantity of "478

boards. ThedefendantEverettbeing

an infant. under the age of twenty one

years, a guardian ad Iitem was appofnted,

at whose request judgment was rendered

against him, as by default. The defendant

Bliss pleaded the general issue. Trial by

the court, December Term, 1849,—Rr:DFisLD,

J., presiding. It appeared, that one Homer,

who occupied a saw mill,sawed boards for

Bliss, which were afterwards piled in the

millyard. Theplaintiffalsoownedboards,

which were piled near the boards of Bliss.

- Bliss sent Everett, who was his hired man,

I with a team,to draw away his boards,and

|directed him to call upon Homer, and he
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would inform him which boards belonged quently they were co-trespassers,—citing

to Bliss. Everett called upon Homer, who Steph. N. P.2$37,2(i35, Brown v. Lent,20 Vt.

gave such directions to him, that he took 529, 2 Greenl. Ev. §§ 614, 621, Archb. N. P.

away all the boards of Bliss and also|297, 365. 307;—and that really there had

the boards of the

was following

plaintiff, supposing helboen but one assessment of damages, and

the directions of Homer. ! that jointly against Everett and Bliss; but

and that he was taking the boards of that. if the judgments were several, the

Bliss and none other. subsequently, up

on inquiry being madeby the plaintiff, Bliss

became satisfied, that he had the plaintiffs

boards, and he sent word to the plain-iff,

that he had found an excess among his

boards of 950 feet, which he would draw

back to the plaintiff, or pay him for them

the price of poor hemlock. The number of

feet of the plaintlfl’s boards, which were

taken, was nearly 2000. of apoor quality of

gine, but much more valuable than hemlock.

llss also, at some time, told the plaintiff,

that if he would examinetheboardsdrawn

by Everett, and find those belonging to him

among them, he would draw them back, or

account for them; but the plaintiff declined

making theexamination, upon the ground,

as the court inferred, that he did not sup

pose,thateitherhe or Bliss could determine

which boards had belonged to the plaintiff.

There wastestimony tending to prove, that

lliiss had kept on hand about 1200 feet of

the boards drawn by Everett, and which he

supposed were those which had belonged

to the plaintiff, and that they were still

ready to be delivered to the plaintiff. The

testimony was not entirely satisfactory, as

to whether there were not more of theplain

tiffs boards taken by Everett. The court

decided, that Bliss, having sent his hired

man to follow such instructions, as he

might receive from Homer, and he having

received such instructions, as induced him

to take away the plaintiff’s boards,it was

the same, as if Bliss had given the in

‘479 struetions ‘himself, and that Bliss

was responsible, whether the fault

were in Homer, in not giving sufficiently

specific instructions,,or in Everett, in not

properly apprehending or not following

them, the same as if Bliss had done the

whole himself and taken the plaintiff’s

boards by mistake. Judgment was accord

ingly rendered for the plaintiff, for the value

of the boards taken. Exceptions by Bliss.

Damages were assessed against Everett

equal to the amount of the damages for

whichjudgment was rendered against Bliss.

Ormsby, for defendant, insisted, that the

mistake, whether of Homer, or of Everett,

was not anecessary result of the directions

given by Bliss. and that therefore trespass

was not the proper form of action against

him; and that, the declaration being for a

joint trespass, the county court erred in as

sessing the damages severally and render

ing several judgments,—citing Cro. Eliz.

870, Heydon’s Case, 11 Co. 6 b,Cro.Jac. 118,

5 Burr, 2790.

Parker, for plaintiff. insisted, that the

county court had found the fact of a joint

liability of the defendants, and that this

was final,—citing Noble v. Jewett, 2 D. Ch.

36, Strong v. Barnes, 11 Vt. 221, Kirby v.

Mayo, 13 Vt. 103, Cilley v. Cushman, 12 Vt.

494, Card v. Sargeant. 15 Vt. 393. Steph. N.

P. 2635. Minot’s Dig. 680, pl. 1,Archb. N. P.

300, 30-1;—that Everett was acting as the

agent and servant of Bliss, and conse

plaintiffhad the right of election of the best,

—citing 2 Greenl. Ev. 277. Heydon’s Case,

11 Co. 5, Halsey v. Woodruff. 9 Pick. 555, 1

Sw. Dig. 660, Archb. N. P. 39!).

BY THE Courrr. We think the decision of

the court below,upon the main question of

the liability of Bliss, and the reasons as

signed in the bill of exceptions are correct.

Indeed,the question as to the participation

of Bliss in the act of Everett is chieffy mat

ter of fact; and the case having been tried

by the court, and they having found his

participation, it is difficult to revise that

decision, in the matter of law, without re

versing also the finding of the facts.

But 1-to the extent of the reasons ‘480

stated by the county court, this court

see no reason to doubt their perfect sound

ness.

In regard to the judgment being several

against the defendants,it does not appear,

that it was so, in the county court. But

this court having decided, in two cases in

the county of Washington, that one jofnt

tort-feasor may review the case, or carry it

to this courtby exceptions, after it is ended

as to others, of course it must follow, that

this may be done, without opening the case

as to the other; otherwise he might,

through the instrumentality of other jofnt

defendants, obtain a judgme..t in his favor

after a final judgment against him;—the

effect of all which is, doubtless, that the

judgment was jofnt in the county court.

But one party only taking exceptions, the

case became final as to the other, and it is

here only as to Bliss. Upon this point see

Sheple et al. v. Pageet al., Washington 00.,

March Term, 1848, not yet reported, but re

ported at a subsequent term upon another

point 12 Vt. 519; also Paine et al. v. Tilden

et al., 20 Vt. 554. Judgment affirmed.

TIMoTHY C. KNIGHT v. SoI.oMoN G. HaA

row.

(Orange, March Term, 1850.,

If land within the surveyed limits of a public hi h

way be inclosed by an individual and occupied ,7

him constantly for more than twenty years, un

der a claim of right he will acquire a prescrip

tive right to the land so occupied, as against the

public, and can maintain trespass against the se

lectmen of the town, who remove his fence to the

original line of the highway.

Trespass quare clausum fiegit. Thecase

was referred under a rule from the county

court, and the referee reported the facts as

follows. Theselectmen of Thetford,in 1819,

laid out and surveyed a public highway in

Thetford, three rods in width, which was

opened for public travelin 1820, and has ever

since continued to be an open public high

way; but the road was so fenced, as to

leave less than three rods in width between

the fences, and so continued most of the
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time until 1845, when the selectmen of Thet

ford directed the plaintiff, in writing, to re

move his fence to the easterly line of

‘481 the ‘highway, as originally surveyed,

and the plaintiff promised to do so,

but did not. In 1846 the selectmen gave

verbal notice to the plaintiff to remove his

fence and he again agreed,that he would do

so, but did not. In the spring of18-i7 the

plaintiff was again notified by the select

men to remove the fence, and he refused to

do so. And the defendant, who was one of

the selectmen, then removed the fence to

the ’easterly line of the highway,—which

was the trespass complained of in the dec

laration. The fence,for more than twenty

years previous to its removal by the defend

ant, had remained in the place from which

it was removed, which was within the lim

its of the highway, and the defendant had

continued in possession of the land to the

fence during all that time. The original

survey of the highway was duly recorded,

and the record preserved; and the original

limits of thehighwaycould be and were ac

curatelyascertained. Upon these facts the

referee submitted to thecourt the question,

whether, in law, the plaintiff was entitled

to recover, and assessed the plaintiffs dam

ages at forty dollars. The county court,

June Term, 1849,—Rr:oFiI~:Ln, J., presiding,

renderedjudgment for the plaintiff upon the

report. Exceptions by defendant.

A. Howard, Jr., and Hebard & Martin

for defendant.

There was no laying out, making, or al

tering this highway, by the defendant, as

contemplated by Rev. St.c. 20,§ 6; nor was

there any laying out and opening of the

highway wider than it was originally laid

out in 1819, as provided by Rev. St. c. 20, §

7. Sec. 8 provides, that “where the survey

of any highway previously laid out shall

not have been properly recorded,orthe rec

ord preserved, or where for any reason the

terminations and boundaries of such high

way cannot be accurately ascertained, the

selectmen may resurvey such highway,”

&c. How, then, could the selectmen remove

the plaintiff’s fence out of the highway.

They could not do it under sec. 7, because

the highway had been laid out as wide, as

the present law or public convenience re

quires. It could not be done under sec. 8,

because the survey was duly recorded and

preserved, and the termination and bound

aries could be accurately ascertained from

survey. The Rev. St. c. 21, § 35,

‘482 amended by the'statute of November

15, 1847, [Acts of18i7, p. 21,] provides,

“that if any person shall enclose any part

of the highway, or erect any fence” &c.,

“in such highway, or shall continue any

such enclosure, fence” &c., “the selectmen

may, by their order, require such person to

remove such fence” &c., “within such con

venient time as they shall think reason

able.” The case finds, that the selectmen

did make the proper order; and they were

fully authorized, by this statute, to remove

thefence. Theplaintiffcannothold theland

by possession, it having been dedicated to

the public use.

c. 59, §§

Sl. St. 289. sec. 6. Rev. St. I of

1-4. State v. Trask, 6 Vt. 355. | the acknowledged head of theestablishment

to the public; he admitted, that his fence

was in the highway, and promised to re

move it.

S. Austin for plaintiff.

The plaintiffcontends, that the defendant

had no authority, under the Rev. St. chap.

21, sec. 35, to remove the fence, although it

stood within the surveyed limits of the high

way, for the reason, that the fence had re

mained there for more than twenty years.

In order to give the town a right to the

land enclosed, they must have caused the

damages to be appraised and paid to the

plaintiff, as for a new laying out of a high

way. Rev. St. c. 20, § 8.

The opinion of the court was delivered by

REDFIELD, J . Upon two grounds it seems

to us, the plaintiff is entitled to be quieted

in his possession of more than twenty

years. against a re-survey of the adjoining

highway , even against the rights of the pub

lic, notwithstanding nullum tempus occur

rit regi.

1. Such along possession is the most con

clusive evidence of what was, at the date

of the survey, considered its true location,

as a long possession under a deed is the

most satisfactory evidence of the true loca

tionofthethinggranted. 2. Ifitcouldnow

be shown,beyond all controversy. that the

survey extended as far upon the plaintiff.

as is now claimed, the non user on the part

of the public and the constant use by the

plaintiff, under a claim of right, is sufficient

to establish a prescriptive right, in that

class of cases, like the present,

‘where no statute of limitations ap- ‘483

plies. Moore v. Rawson, 8 B. & C.,

332. 5 Dowl. & R. 2&4. Gale & Whately on

Easements 256. 2 Greenl. Cruise 214.

But it is said, I know, in the English

books upon this subject, that one cannot

prescribe against thecrown. But thesame

result is attained, in that class of cases, by

presuming a grant. 3 Stark. Ev. 915. In

Johnson v. Ireland, 11 East 280, Lord En

LE.\-B()R()uGIl, in giving judgment, says, a

new trial should be awarded, because the

judge at the trial told the jury, they could

not presume a grant against the crown.

That was a somewhat longer period. than

is shown in the present case. But changes

are now so much more frequent than for

merly, in regard to the occupancy or the

title to lands, that ninety years then did

not afford more satisfactory evidence of

title, than thirty years uninterrupted pos

session does now. In many of the newer

states five yearsis the ordinary term of lim

itations of real actions. And oneought not

to be surprised, perhaps, that even that

term should some day be very essentially

abridged. And Lord ELm:snoaouoa then

said. “I would presume any thing, capable

of being presumed, in order to support an

enjoyment for so long a period; as Lord

KENYoN once said, on a similar occasion,

that he would not only presume one but

one hundred grants, if necessary to support

so long an enjoyment.” Crimes v. Smith

and Bedie & Beard’s Case, 12Co. 4, are cases

grants presumed against the crown, as

University of Vt. v. Reynolds, 3 Vt. 543. 3 of the Church in England. Many American

The plaintiff’s possession was not adverse: cases might be cited, where the same prin
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ciple is recognized. Mather v. Trinity

Church, 3 Serg. & R. 509.

It is every day-s practice, to presume a

dedication of land to the public usefrom an

acquiescence of the 0wnerin such use. And

in practice it was never doubted, but that

the right of the public to a highway might

be lost by fifteen years disuse, and, under

circumstances,by a much less period. And

we see no reason, why the limits of a high

way should not be fixed by the same lapse

of time. The sense of the legislature upon

this subject is sufficiently indicated by a re

cent statute, by which it is expressly pro

vided, that, in such cases as the present,the

proprietor or occupier of land for twenty

years, which was originally a portion

‘484 of the highway, when ‘the same is

again reclaimed by the public, shall

be entitled to compensation,the same as in

other cases.

The statutes of limitation nowin express

terms providing that the state shall not be

exempt from its operation, we see no good

reason, why one may not set up prescrip

tive and presumptive rights against the

public, the same as against individuals.

And there is,perhaps,no good reason,why

such prescriptions should not apply as well

against the public, as in their favor.

Judgment affirmed.

DANIEL Bucs AND OrnERs v. REuBEN

SqmERs.

(Orange, March Term, 1850.)

Under the Revised Statutes of this state, if no ad

ministrator be appointed upon the estate of a

deceased person, his heirs may maintain elect

ment, to recover land to which he had title,

without an order of distribution being made by

the probate court.

The question, whether, in a conveyance of land

abutting upon a highway, the highwa does or

does not pass to the grantee, is in al cases a

matter of construction and intention merely, to

be determined from a consideration of the lan

guage used by the parties and such surrounding

circumstances. as are proper to be considered in

ascertaining their intent; but the presumption,

in such cases, is, that the arties did intend to

include the highway, and t e burden of proof is

upon the party, who assumes to show, that they

intended the contrary.i

Land was conveyed by deed, by this description,

—“Be inning at the intersection of the road

from helsea to Allen’s saw mill and the branch

on which the saw mill stands on the northerly

side of said branch and nearly opposite my now

dwelling house; thence on the easterly side of

said road until the said road strikes the bank of

said branch; thence down said branch, in the

middle of the channel, to the first mentioned

bounds." And it was held, that the point of

commencement was at the intersection of the

northerly bank of the stream with the eastern

side, or edge, of the road, and that no land lying

south of that point, and no art of the highway,

was intended to be convey by the deed. Ren

FIELD, J., dissenting.

Ejectment for land in Chelsea. The suit

was brought in the name of the heirs of D.

Azro A. Buck, as plaintiffs, for the benefit

‘See note at end of case.

of Sereno Allen, to whom the plain

tiffs conveyed the demanded ‘prem- ‘485

ises by deeds dated September 7,1847,

and November 11, 1847, the defendant be

ing in possession of the premises at the

time, claiming adversely to the plaintiffs.

Plea, the general issue, and trial by jury,

December Term, 1848,—REDFn~:LD, J., pre

siding.

The plaintiffs proved, that the land in

dispute had formerly, for more than fifteen

years, been in the possession of the plain

tiffs’ ancestor, he claiming to hold the land

in his own right, and that the plaintiffs

were his heirs, and that the defendant was

in possession of the premises at the date of

the service of the plaintiffs’ writ. The

plaintiffs, in proving their title as heirs of

D. Azro A. Buck, proved, that he died, in

the year 1840, in the city of Washington,

and that the plaintiffs were his sole surviv

ing heirs, and that there had never been

any administration upon his estate in this

state. It was admitted, that there had

been no division or distribution of the es

tate among the heirs,by the probate court.

The defendant insisted, that the plaintiffs

could not maintain this action, without

showing such division and distribution;

but the court overruled the objection. The

defendant gave in evidence a deed from D.

Azro A. Buck to Daniel Wyman,dated Sep

tember 10,1813, describing a piece of land in

Chelsea by the name of the “hop yard,”

and also by metes and bounds, as follows,

—“ Beginning at theintersection of the road

from Chelsea to Allen’s saw mill and the

branch on which the saw mill stands on

the northerly side of said branch and nearly

opposite my now dwelling house; thence

on the easterly side of said road until the

said road strikes the bank of said branch;

thence down said branch, in the middle of

the channel, to the first mentioned bounds.”

The defendant also gave in evidence deeds

of the same land, through many interme

diate persons, to himself, and proved, that,

as the road and the branch now run, all

the land in dispute was conveyed by the

deeds to the defendant. The defendant

also gave evidence tending to prove, that

the premisescalled the “ hop yard,” from a

time soon after the conveyance to Wyman

until the commencement of this suit, had

been inclosed and occupied by the several

persons to whom they had been conveyed;

but that the point of land in dispute, lying

in the angle of intersection between the

road and thebranch. at thesoutherly pofnt

of the same, had been for many years low

and marshy and mostly unfit for use, but

had been used, when sufficiently dry for

that purpose, by the proprietors

‘of the adjoining portion of the “ hop ‘486

yard” forthe purposeof piling wood,

and for other com-enient uses.from time to

time, until it became more dry, when the

defendant erected a shop thereon; that

formerly the road was travelled nearer the

land in dispute, but that lately, in conse

quence of the bridge being placed lower

down the stream, the travel had inclined

more to the westerly side of the road,—

but that the fence upon the west side of the

road had remained where it now is for

more than thirty years, and probably for
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more than forty years; and that during

all the ime after the conveyance by D.

Azro A. Buck to Wyman, until the com

mencement of this suit, the defendant

and those under whom he claims had

claimed the land in dispute, as a portion of

the land included in the deed to Wyman,

and that, to the time of the deed from the

plaintiffs to Allen,neither the plaintiffs nor

D. Azro A. Buck, had ever made any claim

to the land in‘dispute. The plaintiffs, for

the purpose of rebutting theevidence of the

defendant, offered to prove, that the land

in dispute, at the time of the deed from D.

Azro A. Buck to Wyman, was between the

middle of the road and the middle of the

stream, and that, in consequence of the

stream cuttinga deeper channel and the

road being laid iarther west in 1836, this

land became suitable and convenient for

use, without interfering with the road or

the stream. It was admitted, that on the

tenth of September, 1813, D. Azro A. Buck

owned the land on both sides of the road,

and that before his death he conveyed that

on the west side of the road, opposite the

land in dispute. The plaintiffs also con

ceded, that they did not claim, that either

they or D. Azro A. Buck had ever been in

possession of the land sued for, since the

conveyance to Wyman; but they claimed,

that the possession, since that time, had

been vacant. The court being of opinion,

that the deed from D. Azro A. Buck to Wy

man would convey all the land to the mid

die of the stream and to the middle of the|

road, and the plaintiffs not contending.

that any of this land could, on such con

struction, be exempted from the operation

of the deed, a verdict was taken for the de

fendant, and the plaintiffs excepted to the

decision of the court.

‘48? ‘Hebert! & Martin for plaintiffs.

The plaintiffs contend, that by the

terms of the description in the deed irom

Buck to Wyman the road is necessarily ex

cluded; and if so, it is equivalent to a dec

laration,that no part of the road is in

tended to be conveyed. Tyler v. Ham

mond, 11 Pick.193. If the description be

of land lying on the east side of a road, it

must be construed to lie entirely on the

east side of such road. Bodley et al. v.

Taylor, 2 U. S. Cond. R. 2"27. 11 Pick. 193.

Jackson v. 1.Iathaway,15Johns.4-47. Starr

v. Child, 20 Wend. 164. S. C., 4 Hill 369.

Sibley v. Holden,10 Pick. 249. We contend,

that the pofnt of beginning is not, where

the centre of the road and the centre, or

thread, of the stream intersect,—but that

it is, where theeastern side of the road and

the northerly side of the stream intersect.

Where land was described as running “on

the southerly bank of said river,” it was

held, that the bank and not the thread of

the river was the bound intended. Albee

v. Little, 5 N. H. 277. This is shown by

the language used in describing the ter

minus of the first line,—“ thence on the east

ern side of said road, until the [eastern side

of] said road strikes the bank of said

branch.” Therecan beno question,at com

mon law, but what the plaintiffs are en

titled to their action to recover possession

of the real estate, to which their ancestor|

was entitled, in his lifetime.

in Boardman v. Bartlett, 6 Vt. 631, was

made under the provisions of sec. 3 of the

probate act of 1821; [Sl. St. 346;] but the

statute now in force is very different in its

provisions.

L. B. Vilas and C. W. Clark for defendant.

_The plaintiffs cannot maintain this ac

tion, as heirs, without showing a decree of

distribution of the estate of their ancestor.

by the probate court. Boardmau v. Bart

lett,6 Vt. 631. The deed from Buck to Wy

man conveys to the centre of the highway,

and consequently includes the premises in

dispute. A grant of land. bounded upon a

highway, carries with it the fee to the cen

tre of theroad,as arcel of thegrant. Ste

vens v. Whistler,1 East 51. Grose v. West

et al., 7 Taunt. 39, [2 E. C. L. 250.] 1 Sw.

Dig. 106. 3 Kent [3d Ed.] 433. Chatham v.

Brainerd,11 Conn. 60. Champlin v.Pendle

ton, 13 Conn.23. Jackson v. Hathaway, 15

Johns.447. In Johnson v. Anderson,

6 Shep.76, it is ‘said, that “a grant 048%

of land, bounded upon a highway,

carries the fee in the highway to the cen

tre of it, if the grantor at the time owned

to the centre, and there be no word show

ingacontraryintent.” There may be little

doubt, but proprietors of land adjofn

ing a highway may convey in such a man

ner, as to exclude the fee in such highway:

but such an intention must appear by ex

press terms in the deed, and will never be

presumed ; forit is admitted by all thecases,

that the general rule of the common law

carries the fee to the centre, and as the ex

clusion of the highway becomes the excep

tion, that exception ought to be expressly

stated. In Tylerv.Hammond,11 Pick.l93,

and Sibley v. Holden, 10 Pick. 249. the de

scriptions in the deeds, which were by

metes and bounds. were held to furnish evi

dence of an intention on the part of the

grantors to exclude the road. It is well

settled, that a boundary upon a fresh

water stream, not navigable, carries the

fee ad fflum aquae; and there is a perfect

analogy between that case and a bound

ary upon a highway. 3 Kent [3d Ed] 4-27,

432. O’Linda v. Lothrop, 21 Pick. 292.

Starr v. Child, 20 Wend. 149. King v. King,

7 Mass. 496. Luce v. Carley, 24 Wend. 451.

Lunt v. Holland, 14 Mass. 149. People v.

Canal Appraisers, 13 Wend. 355. Canal

Com’rs v. People, 5 Wend. 423. Aug. on

Water Courses 4.

The opinion of thecourt was delivered by

PoLsND, J . The first question made in

this case arises upon the defendant’s objec

tion, that this action cannot be sustained

by the present plaintilis, because there has

been no decreemade bythe Probate Court,

directing a division of the estate among

the several heirs entitled toit; and thecase
of Boardman v. Bartlett,6 Vt. (I£31, is relied

upon, to sustain the objection. That case

arose and was decided under the statute of

1821, which expressly prohibited heirs and

devisees from maintaining actions of tres

pass, or ejectment, forlands ofthe testator,

or intestate, until such estate shall be set

off to them by order of the Probate Court.

The Revised Statutes of this state do not

contain any such prohibition. and indeed

The decision|no prohibition whatever, except in cases

\
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where there has been an administrator or

executor appofnted, who has assumed the

trust of administering upon the estate.

See Rev. St., p. 269, sec. 11. By the com

mon law. upon the death of the an

‘489 cestor the title ‘immediately de

- scended to and vested in theheir, and

he was the properparty to bring an action

for any injury to the realty; and as this

case is clearly not within any of the prohi

bitions contained in the Revised Statutes,

this objection of the defendant cannot be

sustained, and was properly overruled by

the county court.

Another and much more important ques

tion is raised in the case upon theconstruc

tion of the deed irom D. Azro A. Buck to

Daniel Wyman, dated September 10, 1813,

as to the extent of the boundaryline of the

premises conveyed,and especially, whether

any part of the road, or highway, men

tioned in said deed, is to be considered as

included within the description of the land

conveyed.

There has been much discussion in this

country, both by the courts and element

ary writers, in relation to the rules, which

should govern in the construction of deeds

and grants of lands lying upon orbounded

by highways, or streams not navigable;

and the most perfect harmony has not pre

vailed among the various decisions of

courts and opinions of law writers upon

this subject. The following general prin

ciples. however, seem riow to be pretty

well established. That where one owns

land adjofning to or abutting a highway,

the legal presumption is, in the absence of

evidence showing the fact to be otherwise.

that such land owner owns to the middle

of the highway ;—so, also, where one con

veys land adjoining to or bounded upon a

highway, (of which the grantor owns the

iee,) the law presumes the party intended

to convey to the middle of the highway,

and will give the deed such an efiect, un

less the language used by the grantor is

such, as to show a clear and explicit intent

to limit the operation of the deed, or grant,

to the side, or outer edge, of the highway.

And in all cases, where general terms are

used in a deed.such as “to a highway,” or

“ upon a highway,” or “along a highway,”

the law presumes the parties intended the

conveyance to be to the middle or centre

line.

The doctrine has sometimes been ad

vanced, that where land was conveyed,

which abutted upon a highway, though

by a description which did not include any

part of the highway itself, yet the grantee

would take to the middle of the highway,

upon the principle, that thehighway would

pass as appurtenant to the adjacent land.

This doctrine seems now, however, to be

very justly and generally exploded. The

owner of the fee of the land, upon

‘490 which a public high‘way is located,

has not a mere easement in the land,

which might pass as a mere appurtenant;

but he is considered as still the real owner

of the soil and irechold in the land, and en

titled to the use and possession of it, so far

as it can be used, or occupied, without det

riment to the rights of the public to use it

for a highway; and he may maintain tres

pass, or ejectment, even, against any other

person, who commits an injury upon the

sofl, or makes an erection upon it.

The true reason, why this doctrine can

not be sustained, is well stated by PLATT,

J., in giving judgment in the case of Jack

son V. Hathaway, 15 Johns. 447. He says,

“A mere easement - may, without express

words, pass as an incident to the principal

object of thegrant; but it would be absurd

to allow the fee of one piece of land, not

mentioned in the deed, to pass as appurte

nant to another distinct parcel, which is

expressly granted by precise and definite

boundaries.” And the law is laid down in

nearly the same language by WILDE, J., in

delivering the opinion of the court in the

caseof Tyler v. Hammond,11 Pick.193,and

by MonroN, J., in the case of O’Linda v.

Lothrop, 21 Pick. 292; and we are not

aware, that this doctrine is now held, in

terms, by any court in England, or in this

country.

The question,then,whether, in a convey

ance of land abutting upon a highway, the

highway is included and passes to the

grantee, or whether it is excluded and does

not pass, becomes in all cases a matter of

construction and intention merely, from

the language used by the parties, and such

surrounding circumstances, as are proper

to betaken into the account in ascertaining

the intentions of the parties,—keeping al

ways in view the legal presumption, that

the parties intended to include the high

way, and that the burden is upon the

party, who assumes to show, that the par

ties intended the contrary.

From the plan, referred to in the bill of

exceptions in this case, it appears,that the

piece of land conveyed by D. A. A. Buck to

Wyman was a narrow strip of land, lying

between the road and the branch, termi

nating at thesouth end in a sharp pofnt, at

the intersection of the road and thebranch,

the road there crossing the branch diago

nally; and the main question seems tobe in

this case, as to the starting pofnt men

tioned in the deed. The plaintifis claim,

that it is at the intersection of the

northern, or western, bank ‘of the ‘491

branch and the eastern edge, or side,

of the highway. The defendant claims,

that by a proper construction of the deed

the pofnt of intersection is where the centre

line of the branch and the centre line of the

road intersect,—which is several rods far

ther south than the point claimed by the

plaintiffs. The land in dispute is between

these two points.

If the position of the plaintiff, as to the

pofnt of beginning,in the description of the

premises in the deed, were admitted to be

correct, it would not be important to in

quire, whether any part of the highway

was included in the premises conveyed, or

not, as we think, if the centre of the road

were the boundnryintended,it would have

to be reached by a direct line irom the

starting point, and thus theland in dispute

not be covered by the deed. But as the

whole description is to be taken together, in

order to ascertain the intent of the parties,

and the proper determination of the place of

beginning may be materially aiiected by the

construction given to the deed in this par
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ticnlar, we have examined the case in refer

ence to the question, whether the land con

veyed goes to the centre of the highway, or

only to the eastern side, or edge, thereof.

It may be proper here to notice some of

the leading decisions in similar cases;

though in cases, where we are merely seek

ing the intent of the parties from the lan

guage they have used, not very much aid

can be obtained from authorities, except

where the very same language is used.

thecase of Jackson v. Hathaway,15Johns.

447, it was held, that, where land was con

veyed. and bounded upon the side of a

road, no part of the highway passed by the

deed. In the case of Sibley v. Holden, 10

Pick. 249, tenants in common owned land

lying upon both sides of a highway, and

executed mutual deeds to make partition

of their land; and in the deeds the land

was described as beginning at a stake and

stones on the side of the road, thence, by

various courses, to said road again,thence

by said road to the place ofbeginning; and

it was decided, that no part of the road

was included in the conveyance, but that it

still belonged to both, as tenants in com

mon. In Tyler v. Hammond, 11 Pick. 192,

apiece of land was conveyed by certain

metes and bounds, and was also described

as bounded upon one side of a road; and

it was held,that no part oftheroad passed

by the deed, it not being included within

the metes and bounds given by the

deed.

'492 ‘The following cases were convey

ances of land bounded upon streams

not navigable; and all authorities seem to

agree, that the law is the same in relation

to such waters, as in the case of highways.

3 Kent 4232, and notes. In the case of Albee

v. Little, 5 N. H. 277, it was held, where a

deed of land described it as beginning at a

river, and then the line was particularly

described, until it came to the river again,

and was then described as running “on the

southerly and easterly bank of said river

to the bound first mentioned,” that the

conveyance did not extend to the centre of

the stream, but only to the side, or bank.

In Hatch v. Dwight et al., 17 Mass. 289,

the description of the land was, “Begin

ning at the west end of the dam on Mill

river, at the upper mills, so called. thence

runningup the river two rods, thence west

wardly, &c., thence to the bank of the

river,”—and it was held, that the words

used clearly excluded any part of the

stream.

The defendant relies mainly upon the fol

lowing cases;—Chatham v. Brainerd, 11

Conn. 60, where the land was described by

courses and distances, and was also de

scribed as bounded easterly on the high

way, and it was held, that the deed ex

tended to the centre line of the road;

though considerable stress seems to be laid

upon the fact, that it did not appear

clearly, that, by the courses and distances

as given, the road was excluded. In the

case of Champlin v. Pendleton, 13 Conn. 23,

land adjoining a highway was conveyed

by metes and bounds, without mentioning

the highway; but it being made to appear,

that the south line of the land and the

north line of the highway were the same,

In-

5 it was held, that the conveyance extended

- to the middle of the highway. In the case

{of Starr v. Child et al., 20 Wend. 149, the

deed described certain premises by a line

- running to the river, thence along the

, shore of said river to a certain street: and

-it was held by a majority of the supreme

court of New York, that the grantee took

to the middle of the river. This case was

afterwards carried up and decided by the

court of errors in that state, and the judg

ment of the supreme court was reversed,

and it was held, that the grantee only took

to low water mark, and that no part of

the bed of the river was included in the

deed. 4 Hill 369.

To return, then, to the language of the

deed in this case ;—“ Beginning at theinter

section of the road from Chelsea vil

lage to Allen’s ‘saw mill and the ‘493

branch on which the saw mill stands

on the northerly side of said branch and

nearly opposite my now dwelling house,

thence on the easterly side of said road, un

til the said road strikes the bank of said

branch,thence down said branch in the mid

dle of the channel to the first mentioned

bound.” The land is described as bounded

on the west by aline running on the easterly

side of the highway ;—now upon what

ground can it be fairly said, the parties in

tended, by the “easterly side,” the centre line

ofthehighway? Thelanguage,ascommou

ly used and understood, certainly does not

import that; and it seems to us,that when

the case is viewed in the light of the authori

ties upon the subject, the great majority of

them are against giving this deed such a con

struction, as the defendant claims for it.

The casein 13 Conn. is an authority suffi

ciently strong to sustain the defendant’s

view; but that case is directly at variance

with the casein 11 Pick., and, as it seems

to us, cannot be sustained upon the prin

ciple established, even in Connecticut, that

the highway must come within the descrip

tion and cannot pass as appurtenant

merely.

Where, then. is the starting point in the

deed? In the first place it is to be on the

northerly side of said branch, and, as we

understand the terms used, they must refer

to the bank, and not to the centre or

thread, 0f the stream. The line leading

from this pofnt is to follow theeasterly side

of the highway, which, as already stated. in

0uropinion,is to be construed to mean the

eastern edge, or line of the road. and not the

centre line of the road. We come to the

conclusion, therefore, from the language

used in this deed, that the true starting

point is at the intersection of the northerly

bank of the stream and the eastern side,

or edge, of the road, and that no land lying

south of that point was intended to be

conveyed by the deed; and also that no

part of the highway was intended to be in

cluded in the deed.

The judgment of the county court is

therefore reversed and a new trial granted.

RsDFmLD, J., dissenting. The impor

tance of this case to the immediate parties

would hardly justify me in making a

formal dissent from the opinion of the

court; and could I feel any assurance, that
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the decision made in this case will

‘494 not hereafter be regarded,'as having

virtually et aside the well settled

rule of law, that land bounded, by deed,

or other conveyance, upon a fresh water

stream, not navigable, or by the side of a

highway, is to be regarded as extending to

thecentre of such boundary, I would surely

not occupy the time of the court, or space

in the reports,by making any dissent from

the judgment of the court in this case.

But if I comprehend that rule. and also

must be regarded. hereafter, as virtually

abrogated, in this state, for all useful pur

poses. The rule itself is mainly one of pol

icy, and one which to the unprofessional

might not seem of the first importance;

but it is at the same time one, which the

American courts, especially, have regarded

as attended with very serious consequences,

when not rigidly adhered to ; and its chief

I its application to the facts of this case, it

I

i object is. to prevent the existence of innu

- merable strips and gores of land, along the

- marginsofstreamsand highways,towhich

., the title, for generations, shall remain in

- abeyance, and then, upon the happening of

some unexpected event. and one, conse

quently, not in express terms provided for

in the title deeds, a bootless, almost object

less. litigation shall spring up, to vex and

harrass those, who in good faith had sup

posed themselves secure from such embar

rassment.

1tis,as I understand the law, to prevent

the occurrence of just such contingencies as

these, that, in the leading, best reasoned

and best considered cases upon this sub

ject, it is laid down and fully established,

that courts will always extend the bound

aries ofland. deeded as extending to and

along the sides of highways and fresh

water streams, not navigable, to the mid

die of such streams and highways, if it can

be done without manifest violence to the

words used in the conveyance. And to

have this rule of the least practical impor

tance to curetheevil, which it is adapted to

remedy, it must be applied to every case,

where there is not expressed an evident and

manifest intention to the contrary,—one

from which no rational construction -can

escape. The rule, to be of any-fpractical

utility, must be pushed somewhht to the

extreme of ordinary rules of construction,

so as to apply to all Cas9s,-whPH there is

not a clearly expressed intention in the

deed to limit the conveyance’ short of the

middle of the stream, or way. If it is only

to be applied, like the ordinary rules of

construction as to boundary, so as

'495 to “reach, as far as may be, the clear

- ly formed idea in the mind of the

grantor at the time of executing the deed,

it will ordinarily be of no utility, as a rule

,0i expediency, or policy. For in ninety

- nine cases in every hundred the parties, at

i the time of the conveyance, do not esteem

the land covered by the highway of any

importance, either way; hence they use

words naturally descriptive of the promi

nent idea in their minds at the time, and,

in doing so, define the land, which it is ex

pected the party will occupy and improve.

This is the view taken by Wallace. in the

American notes to Dovaston v. Payne, 2

Smith’s Leading Cases. 90, where the cases

upon this subject are collated and com

pared.

The general rule as to monuments un

doubtedly is, that the centre of such monu

ments. stake, stone, tree, rock, &c., is in

tended, when lands are so defined. So.

also, in regard to highways and streams.

when referred to in deeds as the limits of

the grant, or conveyance, the middle is to

be presumed to be the limit,unless the con

trary beclearly expressed. The real bound

ary. then, is the belt of land extending

along the highway,or stream.between the

margin and centre. And this will ordina

rily be referred to, as extending to the

road, or the stream, as to a wall, or stone,

or tree. &c.,—the intention being to convey

one half of the monument.

But if land be bounded, as extending to

other land of thegrantor, oralong another

strip of land,ever so narrow, owned by the

gra ntor, it will be supposed the margin of

the land is intended. Seventeenth Street.l

Wend. 262. Lewis Street, 2 lb. 472. Liv

ingston v. Mayor of New York. 8 lb. 85.

But in this case there is no ground to sup

pose, that the party, while describing one

piece of land,intended to convey half of an

other piece, as appurtenant to it. Land

cannot be conveyed, as appurtenant to

other land; if conveyed at all, it must be

as parcel of the land conveyed. And it is

this rule, which the Massachusetts courts

have attempted to apply to the case of

lands bounded along theside of a highway.

Tyler v. Hammond,11 Pic-.k.94. Webber v.

Eastern Rail Road Co., 2 Met. 147 The

Massachusetts courts, too, have repudiated

Chancellor Kent’s view,—3 Kent 433,—1n

toto. Butifanythingwhateveris attempt

ed to be made out of the rule, beyond mere

show, the reasoning of the Chancellor is

the only ground, upon which it can stand,

that is, to treat it as a rule of policy mere

ly, (and not one of intent chieffy,) to

be ‘applied to all cases, where there '496

is not a clearly defined intention to V

the contrary.

This rule we find fully adopted in two

elaborate and well considered cases in (-on

necticut,—Chatham v. Brainerd, 11 Conn.

60,and Champlin v. Pendleton,13 Conn. 23.

The sarrie rule is now fully established in

New York, both as to highways and

streams, putting them both upon the same

ground; Starr v. Child. 20 Wend. 149; Canal

Com’rs v. People, 5 Wend. 423; S. C., 13

Wend. 355; and this notwithstanding the

decision in Starr v. Child was reversed by

the court of errors. [4 Hill 369,] by a vote

of eleven to ten,—the vote constituting the

majority being perhaps that of some sen

ator, who had acquired his knowledge of

law in a counting room, or upon a canal

boat. The New York courts have repeat

edly refused to regard the decision of their

court of errors as evidence of the law, in

that state even.except as to the particular

case; and it has never been regarued else

where as much evidence of the law of any

case. This same rule has been adopted in

many of the other American states. It

only remains to inquire, how far it applies

to the present case.

It seems to me, that there is no difficulty

-....._I....'/
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in applying the terms used in this convey

ance in the manner for which I contend.

The place of beginning is “the intersection

of the stream and the highway on the

northerly side and nearly opposite my now

dwelling house.” The mention of the

dwelling house of the grantor is evidently

relerred to, to show in what vicinity the

“intersection” is,—not to fix any partic

ular pofnt, as the point of beginning. The

term is not the “pofnt” of intersection, but

the intersection of the whole stream and

the whole highway. The northerly side of

the stream is named, not to fix any

ing pofnt, but to show upon which side is

the land, as the grantor owned land upon

both sides, and the intersection was upon

both sides. And it is evidentlynot a point

upon the bank, which was intended to be

fixed as a starting pofnt, as the returning

line of the circuit is expressly defined to be

in the middle of the stream and to return

to the “first mentioned bound.”—which

would be impossible and absurd, ii the

bound were upon the bank of the stream.

And eI erycontract should be so construed,

as to give every portion its just operation,

when that can be done. “ Thence on

‘497 the easterly side of said road” is

‘wholly consistent with the rule, for

which I contend, and with the decided

cases upon this subject. “Until said road

strikes the bank of said stream ” comes

next; and it does not seem to me, that

there is any diiiiculty with this, upon the

view I take of the case. If the side of the

road means one hali of it, and so of the

bank of the stream, then when they come

in contact it answers the call. And it is

evident, the term “bank” is hereused in the

precise sense, ior which I contend, as the

description proceeds, “Thence” (that is,

irom the bank) “down said branch, in the

middle of the channel, to the first men

tioned bound.”

Now I submit, that the language of this

description in general, as to the terms used,

more strongly indicates an intention only

to go to the margin of the stream, than

it does to the margin only of the road,

aside from the express provision in regard

to the easterly side going to the middle of

the channel.. The ends of this line are de

fined to be on the “northerly side of the

stream” and “the bank of said branch,”

and yet the line between these two monu

ments is expresslydeiined to be “in the mid

dle of thechannel ;-" thus showing, that the

other terms areused to imply an extension

to the “middle of the channel.” Why,

then, it may be asked, shall we not hold,

that “ the easterly side of said road ” menns

the easterly hali of said road, as well as of

the stream. It does seem to me extremely

diiiicult to escape irom this conclusion by

any satisfactory reasoning, which does

not, at the same time, subvert all the lead

ing cases upon this subject, and, in effect,

overthrow the rule itsell.

The consideration, too, that the ancestor

of the plaintiiis had never made any claim

to this land for more than twenty or thirty

years. and had no suspicion of any such

title remaining in him,goes very far, in my

mind, to corroborate the view, which I

have taken of the case. For these reasons

sta rt- 8

Icannot concur with the decision of the

court.

NOTE.

Dssn—Dsscnir-no.~:—LAsn Asurrnco oN H1011

wAr. Where the language is such that, by a iair

construction, the intent is doubtful, it is the duty

of the court to resolve that doubt so as to give to

the deed the effect of conveying the land to the

center of the highway. Mash v. Burt. 34 Vt. 289.

It the conveyance is in terms extended to a high

way, or bounded on or by a highway, with nothing

to render the intention of the grantor more definite

and certain, the grantee will take to the center of

the highway. Cole v. Haynes, 22 Vt. 588. The

rantee of a lot bounded by a public street in a re

corded town plat, whether the lot is designated in

the conveyance thereof by its proper number in

the pint or by some other appropriate description,

as by metes and bounds, takes to the center of the

street. unless the street is expressly excluded by

something appearin upon the plat or by the terms

of theconve_Vauoc. fineeland v Van Vulkenburgh,

(Wis.) l N. W. Rep. 63. The presumption that it

was intended to conve to the center of the street

is not overcome from t emere fact that the bound

ary lines specified in the grant are outside the lim

its of the street. Id. it has been held that the

presumption that a grant/or intended to convey to

the center of an adjacent highway is not overcome

by the fact that the measurement is given in the

deed of side lines which reach only to the outer

line of the way. Gould v. Railroad Co., (Mass) 7

N. E. Rep. 5l3.

But where the boundary 01' a lot conveyed was

described as running in line with a certain street.

and it appeared that such boundary was several

hundred feet long, and that, at the time of the con

veyance, such strect covered only about 30 iee: of

the line, and no extension of the street was iegal,

and none was contemplated, it was held that the

general rule did not a péy. Hamlin v. Manufact

uring Co., (Mass) 6 . . Rep. 531. In such case

the reason for the general rule does not exist, viz.,

“that it is not to be presumed that the grantor in

tends to reserve a narrow strip of land. not capable

of any substantial use by him, aiter having parted

with the land by the side of it, and of no consider

able value ii the highway should be discontinued. "

Id. So, where the boundary was described as the

“easterly and northerly side" of a road, the deed

was held not to convey to the center of the high

way, no such intention appearing in the deed.

Holmes v. Turner’s Falls Co., (Mass) 8 N. E. Rep.

646. The rule is limited to those cases where the

grantor owns the ice of the highway. Church v.

Stiles, (Vt.) 10 AtL Rep. 674.

Where a street is laid wholly on one’s land, and

is located on the margin of the tract owned by

him, so that he owns nothing beyond the road, a

conveyance of such tract will carry the fee in the

street to the opposite boundary line thereof. In re

Robbins, il\iinn.) 24 N. W. Rep. 356.

‘TIMoTHY SREn v.GI-:onos R. Lssus.. ‘498

(Orange, March Term, 1850.)

The granior in a deed, which was expressed to be

executed for the urpose of having the business

01- a clothier carried on where the grantnr lived

and in consideration of five shillings, conveyed

to the grantee, and his heirs and assigns, the

privilege of drawing irom the mill pond, on

which the grantor had a grist mill, “water sui

ffcient for carrying one fulling mill and shears

for one clothier’s shop,-—reserving always, in a

scarcity of water, sufiicient to carry" the gran

tor’s grist mill: imbendmn to the grantee, and

his heirs and assigns, so long as he or they

should carry on the clothier’s business at or near

said place, and should be at one sixth part of the

expense of erecting and keeping in re air the

dam and flame necessary for supplying t e pond

with water. Held, that the grant restricted the

use of the water for the purposes of a iulling mill

and c1othier-s works only, and could not be con
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strued as giving to the grantee the right to use

the same quantity of water in carrying a card

ing machine.

Hrld. also. that the grantor and grantee did not

thereby become tenants in common in the right

to use the water. and that the deed did not re

strict the right of the grautor to use the water,

not conveyed to the grantee, for other purposes

than a grist mill.

In order to render a deposition admissible as evi

dence, both the certificate of the oath adminis

tered to the de onent and the caption must be

severally signs by the magistrate, before whom

the deposition is taken.

Assumpsit, to recover for the use ofwater

to carry acarding machine owned by the

defendant in the village of Wells River, in

Newbury, from 1832 to 1847. Plea, the gen

eral issue, and trial by jury, June Term,

184£),—R1-:nmt:Ln,J.,presiding. Ontrialthe

plaintiff gave in evidence a deed from Ezra

Chamberlin to Josiah Marsh, dated De

cember 6, 1805, conveying one half of the

"Governor’s farm,” so called, excepting

what he had before that time deeded to

John Quimby and others; also a deed from

Josiah Marsh to Josiah &Samuel W. Marsh,

dated March 20, 1811, conveying the “old

grist mill,” so called, and privilege, and the

land on the north side of Wells River con

veyed by Chamberlin to Josiah Marsh;

also deeds from Josiah and Samuel W.

Marsh, through several intermediate gran

tees. to the plaintiff, conveying all the land

and water privilege belonging to the grist

mill privilege, so called; also a deed from

Stedman & Gordon to the plaintiff, dated

January 7,1822, conveying six acres of

‘49!) land, together with the saw ‘mill,

and so much of the dam as pertained

thereto, and the privilege thereunto belong

ing, on the north side of Wells River. The

plaintiff also gave evidence tending to

prove, that the saw mill,-above named, was

situated upon the north side of the river,

and was occupied by the plaintiff until 1828,

when it was destroyed by the water; but

that the dam, upon which it was situated,

had always been keptin repairby the plain

tiff, the defendant, and one Holt, who

owned a trip hammer shop; that on the

south side of the river the water is taken

from the pond caused by that dam, by the

plaintiff, the defendant and Holt, and con

veyed a few rodsinto another pond, mostly

on the defendant’s land, which has been

made by constructing a dam across a hol

low, on which last dam is a trip hammer

shop, near where the grist mill formerly

stood, near the east end of the pond, and the

water is taken from the north side of the

last mentioned pond and carried to the

defendant’s shop; that previous to the

spring of 1832 the defendant carried on the

business of falling and dressing cloth, and

in the spring of 1832 he put a carding ma

chine into the same building and took the

water to carry the same from the fiume,

from which water was taken to carry the

fulling mill, and has used his carding ma

chinc every year since, during the season of

carding, which usually commenced about

the first of June and ended about the first

of September, and has also continued the

business of cloth dressing during the usual

seasons for that business. but has not used

the water to any considerable extent for

both purposes at the same time. It also

appeared in evidence, that since the card

ing machine has been put in,the defendant

has not used the water for both purposes

more than about half the year, and that

previous to that time he used it from half

to three fourths of the year, and that the

quantity required, or used, to carry the

carding machine is less by thirty eight

inches, than that required to carry the ful

ling mill, besides seventy inches used to

carry theshears. The plaintiff never had a

grist mill on the dam, from which the de

fendant takes his water for his cardingma

chine, but has used the waste water,which

runs over the dam, at his tannery about

twenty rods below.

The defendant gave in evidence a deed

from Ezra Chamberlin to John Quimby.

dated April 24,1797. In the commencement

of this deed the grant was declared to be

made “for the purpose of having

‘the business of a clothier carried on ‘500

where I now live, and in consideration

of five shillings.” The description of the

right conveyed was in these words,—“the

privilege of taking and drawing, from the

mill ond on which my grist mill now

stan s, at any oneplace adjoining a certain

piece of land, which I have this day sold

said John, southerly of aid mill pond, wa

ter sufficient for carrying one fulling mill

and shears for one clothier’s shop,—reserv

ing always, in ascarcity of water. sufficient

to carry my own grist mill.” The baboo

dum was to the grantee, and his heirs and

assigns, “so long as he or they shall carry

on the clothier’s business at or near said

place, and shall be at one sixth part of the

expense of making and keepingin repairthe

necessary dam, or dams, and ffume, or

iiumes, for supporting and supplying said

pond with water.” The defendant also

gave in evidence deeds from John Quimby,

through several intermediate grantees, to

himself, of the same privilege. The defend

ant also gave in evidence conveyances from

Ezra Chamberlin to one Williams of the

privilege of water for a trip hammer shop

on the same dam. The defendant also gave

evidence tending to show, that he put a

carding machine into the shop in the early

part of May, 1832; and the evidence tended

to prove. that he commenced using the

same about the tenth of June, 1832. The

defendant’s evidence also tended to prove,

thatintheearly part of May, 1847,the plain

tiff requested the defendant to sign some

writing respecting the water privilege,

which the defendant declined to do, saying,

at the same time, that he was not aware,

that he was using any of the plaintiffs wa

ter, or in any way interfering with his

right; and that the plaintiff did not then

claim,that anybargain hadeverbeen made

with the defendant respecting the water,

but assigned as a reason for requesting a

writing, thatthe defendant would soon ac

quire title to the privilege by possession.

On trial the plaintiff offered the deposition of

Daniel Patterson, which was objected to,

for the reason that the magistrate, by

whom it was taken, had not made and

signed any certificate, that the oath was

administered to the witness. The certifi

cate, that the oath was ad ministered, was
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written upon the deposition in the usual

form, with a space between that and the

certificate of the caption, in which the

words “Justice of Peace” were written, but

it was not signed by the magistrate; but

the certificate of the caption, which

‘501 ‘immediately followed the certificate

of the oath, was in due form, and was

signed by the magistrate, and showed,

that the deposition was taken upon notice,

and that the adverse party attended at the

taking. The objection was overruled.

The defendant requested the court to

charge the jury,—1. That the plaintiffs

deeds do not show any title in him to the

privilege in question. 2. Thatifhehad any

title, it was as tenant in common with the

defendant and the grantees of Wiliams, and

so he cannot maintain this action. 3. That

the grant from Chamberlln to Quimby, and

from him to the defendant, is of a sufficient

quantity of water to carry a fulling mill and

shears, and that the defendant had a right

to use the same quantity of water for any

otherpurpose ;—that the limitation was of

quantity, and not of the plll})0se,for which

the water should be used. . That the de

fendant had acquired the right by fifteen

years occupancy. 5. Thatunless the plain

tiff had shown some contract between the

parties, or some request by the defendant

for permission to use the water, he could not

recoverin this action. Theevidence did not

distinctly show how the defendant claimed

to use the water,—whether as matter of

right or by permission of the plaintiff; but

some parts of the testimony tended to show,

that it was by permission of the plaintiff,

and that question was submitted to the

jury. The court charged the jury. that if

the plaintiff, and those under whom he

claimed,had exercised control of the water

in the dam, to which the deeds referred,the

plaintiffs title was sufficiently proved ;

that the plaintiffs title was paramount to

the title of the defendant and those under

whom he claimed, and they did nothold as

tenants in common ;—that the defendant’s

deed would only give him the right to use

the requisite quantity of water for a falling

mill and its apparatus, as specified in the

deed, and during the season of fulling and

cloth dressing, and not at any other season;

and that if the businessso diminished, as to

requireless water, than at the time the deed

was originally executed, that would not

justify the defendant in putting the water,

which would have been necessary, if the

business had not diminished,to other uses;

but that, to the extent of the quantity req

uisite each year for the purposes named in

the deed, and for the same time, the court

considered the defendant might, if

‘502 'he chose, put the water to any use,

which he desired, thereby causing no

detriment to the plaintiff; but that the de

fendant could not,under his deed,make use

of water at a different time in the year from

that when fulling and cloth dressing is car

ried on. and for another purpose, although

he used in the whole year no more water,

than was required for cloth dressing at the

time the deed was executed, and although

he used no more at any one time, than he

might draw from the gate, by which his

cloth dressing was operated ;—that it was

conceded, that the defendant used water for

carding, which was taken from the plain

tiff’s pond at a time, when he would not be

required to use any for the cloth dressing

business, and that for some portion of the

time he used it for both operations at the

same time; and the plaintiff must recover,

unless the action failed upon one of two

grounds ;—1. If the defendant had so used

the water, under a claim of right,for fifteen

years, he would thereby acquire right so to

use it;—2. If the defendant used it under a

claim of right, without the permission of

the plaintiff. this action could not be main

tained; for to maintain this action for use

and occupation, it was requisite, that the

use should be by the plaintiff’s permission,

acknowledging his right to the thing used,

without any adverse claim of right in the

defendant. Verdict for plaintiff. Excep

tions by defendant.

C. B. Leslie for defendant.

The deposition of Patterson should have

been rejected,—as it does not appear, that

the deponentmade oath to the truth of the

deposition. Bev. St.. c.31,§ 7 Bell v. Mor

rison, l Pct. 355. Pingry v. Washburn, 1

Aik. 264. Whitney v.Sears,16Vt. 587. Bur

roughs v. Booth, 1 D. Ch. l06. The defend

ant insists, that the plaintiff, the defendant

and the grantees of Williams are tenants in

common of the water privileges; that each

grantee is to sustain a certain proportion

of the expense of making and keeping in re

pair the necessary dams and fiumes.and all

draw water from onecommon pond. They

hold by distinct titles, without unity of in

terest, but a unity of possession. If a man

enfeoff another of a moiety, not limiting it

in severalty, they are tenants in common.

C0. Lit. 190, sec. 299. 3 Bee. Abr. 195. The

general rule is, that a deed shall be

construed most strongly ‘against the ‘503

grantor. Co. Lit. 196. Ib. 48. 1 Bl.

Com. 380. Chit. on Cont. 78. 1Sw.Dig. 234.

1 Pow. on Cont. 395. Therefore the proper

construction of the deed from (-hamberlin

to Qulmbyis, that the defendant, in the use

of water, is restricted only as to quantity.

After a righ t has been acquired to use water

for one purpose, the owner has the right to

use the same extent of water for a different

purpose, provided he do no prejudiceto any

other owner. 3 Steph. N. P. 2749. 6 N. H.

22. 2 Ib. 255. The water has not been

wanted for the grist mill, and the plaintiff

has not the right he claims; his right was

only to the use of sufficient water to carry

the grist mill.

.4. Underwood for plaintiff.

The plaintiff insists,that theconstruction

of the deed from Chamberlin to Quimby, con

tended for by the defendant, is contrary to

the manifest intention of the parties to it.

In construing an instrument the whole is to

be considered. Theconveyanceis limited in

duration to such period, as Quimby and his

assigns carry on a clothier’s shop, and was

made forthe express purpose of having the

business of aclothiercarried on,—plainly in

dicating, that the water would revert to

Chamberlin and his assigns, whenever the

clothing business should cease to be carried

on. If the defendant’s construction be cor

rect, the conveyance would become perpet

ual, to whatever use the water might be
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converted. The fact, that the plaintiffs

grist mill and saw mill had been discontin

ued can make no difference as to his right;

he, being the general owner of Chamberlin’s

waterpower, subject only to the rights con

veyed to Quimby, might use it, or retain it

without use. Mason v. Hill, 5 B. & Ad. 1,

{27 E. C. L. 11.] Palmer v. Keblethwaite, 1

Show. 64, and Glynne v. Nichols, 2 Show.

507.—reported alsoin Comb.43,—referred to

in Mason v. Hill. The plaintiff and defend

ant were not tenants in common. Cham

berlin and those claiming under him were

the general owners, and Qm:nby’s right was

special, limited, and subject to be defeated

by non-user for the purposes designated in

the grant.

The opinion of thecourt was delivered by

HALL, J. The mostimportant questions

in the case relate to the construction of the

deed, or lease, from Chamberlin to Quimby

in 1797.

‘504 ‘It is insisted in behalfofthe defend

ant,that the deed of Chamberlin con

veyed to Quimby the right to use, in such

manner as he might choose, such quantity

of water, as would be sufficient for carry

ing a fulling mill and shears for a clothier’s

shop; whilelt is claimed on the part of the

plaintiff, that the deed restricted the use of

the water to the purpose of driving a fulling

mill and shears.

To sustain the position of the defendant.

that the grantee of Chamberlin and those

claiming under him, having acquired the

use of thewaterfor onepurpose, are entitled

to use it to the same extent for other pur

poses, the case of Saunders v. Newman, 1 B.

& Aid. 258, [3 Steph. N. P 2749,] is much re-

lied upon. The question in that case, how

ever, did not arise upon the construction of

agrant. In England the owner of land up-

on a stream, by twenty years use of the

water, acquires a right to such use, as

against the owners of land, on the same

stream, above and below him. In Saunders

v. Newman the plaintiff had occupied a mill

for forty years, but had recently changed

the construction of his water wheel,though

not in such manner as required the use of

more water, than wasbeiore used. The de

fendant, who had forced the water back up

on the plaintiff’s new wheel, claimed the

right to do so, because the form of its con

struction had been changed, by which, it

was insisted, the plaintiff had lost his an

cient right to the use ofthewater. Butthe

court held differently, and said,in reference

to a right thus gained by ancient user, that,

where a party has thus acquired a right to

use water for one purpose, he may use the

same extent of water for a different purpose,

provided it does no prejudice to any other

owner in his use of the water. But this case

had no reference to the construction of a

contractin regard to the use of water, or of

a. grant of the use ofit,—which grant must

doubtless be construed by the same rules,

that govern in other cases,—the intention

of the parties being the matter to be looked

after in the construction.

intended to be conveyed, and that the par

ties had not in their minds the fulling mill

and clothier’s shears as a mere measure of

the quantity of water, that might be used.

In the beginning of the deed the grant is de

clared to be “for the purpose of having

the business of a clothier ‘carried on, ‘505

and in consideration of five shillings."

And though the description of the right con

veyed, if it stood alone, might perhaps be

construed to embrace a quantity of water

for general purposes,—the words being,

“water sufficient for carrying one fulling

mill and shears for one clothier’s shop,”—

yet the habendum of the deed clearly shows.

that the right conveyed was not designed

to continue any longer, than the grantee,

his heirs and assigns, should carry on the

clothier’s business. When that business

should cease, the right to use the water was

to terminate. It could not,therefore, have

been the intention of the parties, that the

water should be used for other purposes,

than for clothier’s works.

This being our view of the grant from

Chamberlin to Quimby, it follows, that we

find no error in the charge of the court in

regard to the quantity of water, which the

defendant might use for his carding ma

chine, of which the defendant is entitled to

complain.

This construction of the conveyance from

Chamberlin to Quimby also disposes of the

question, made in regard to a tenancy in

common, as well as that in relation to the

right to the water retained by Chamberlin,

and to which the plaintiff has succeeded.

We must decide both these pofnts against

the defendant.

It is objected, that there was not sufficient

evidence ofa contract for the use of the wa

ter, between the plaintiff and defendant,to

entitle the plaintiff to recoverin this action.

But there appears from the bill ofexceptions

to have been some evidence, tending to

prove that the defendant used the water by

permission of the plaintiff; and though it

would seem not improbable, that thejury

came to a wrong conclusion upon the evi

dence, and charged the defendant, when

their verdict might very well have been the

other way, yet that is not a matter that

can be reviewed on a bill of exceptions. The

verdict of thejury upon the evidence is con

clusive.

The only remaining question in the case

is in reference to the admission of the depo

sition of Patterson.

The deposition appears to have been

taken and certified in due form,except that

the certificate of the oath ofthedeponent is

not signed by the justice. It is insisted in

behalf of the plaintiff, that the signature of

the justice, which appears to thecaption be

low,is to beconsidered as attached to both

certificates, and that the deposition was

therefore properly admitted. But this

is not acompli'ancewith the statute. ‘506

The form provides fortwo signatures

of the magistrate. and on consideration we

think it will not do to dispense with either.

In this case there is u. blank left for the sig

On a careful examination of the deed from nature of the justice to the certificate of the

Chamberlin to Quimby, we feel constrained oath. The omission ofthe signature leaves

to hold, that the right to use water for a the paperimperfect.

fulling mill and clothier’s works, only, was - havebeen theintention of the justice to em

it does not appear to -
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brace this certificate in his signature of the

other, and the omission may have been for

the very reason.that tlfe oath had not been

ad ministered. If the deponent were indlc ted

for perjury, it would. we think, be difficult

to maintain,that the deposition was prop

er evidence, that the oath had been admin

istered. We therefore think the deposition

was wrongly admitted.

The judgment of the county court is re

versed. and a new trial granted.

‘507 ‘COUNTY OF WASHINGTON.

APnu. TERM, 1850.

PusssNT:

ISAAC F. REDFIELD,

MILO L. BENNETT,

DANIEL KELLOGG,

LUKE P. POLAND,

AssIsTANT Junoss.

JAcssoN T. HAnwoon v. Esrxrs or En

mnvn HAnwoon.

(Washington, April Term, 1850.)

Pam! evidence is admissible, to show that the sum,

expressed in a deed to be the consideration for

the conveyance, and which was received by the

grantor, was in fact received by him as the con

Mderation for the conveyance and also as pay

ment of a debt then due to him from the grantee.

Hos.

Hos.

Hos.

Hos.

Book account. Judgment to account

was rendered, and auditors were appoint

ed, who reported the facts as follows. The

plaintiffs account was for labor from

April, 1840, to February, 1844. In the win

ter or spring of 1840 the plaintiff

‘-508 talked of “gofng west. and his father

Edmund 1-iarwood, the deceased,

wished him to remain at home and assist

him in carrying on the farm, and offered

the plaintiff such inducements, that he re

linquished his purpose of gofng west and

entered into the service of his father. It

did not appear, that there was any stipu

lated sum agreed upon for his labor, but

it appeared, that he remained with his

father. laboring, until February, 1844, ex

cept an absence of about two months,

when his father exceuted a deed of his

farm to the plaintiff and his two sisters.

The transfer of the property did not change

the mode of operations upon the farm,

but all remained in possession, as before

the conveyance. The plaintiff continued

there until the autumn of 1847, when he re

leased to his father his interest in the prop

erty, and received $500,00,—the considera

tion mentioned in the deed. The defend

ant offered to prove, that the said sum of

$500,00 was to be a full satisfaction of all

claims, which the plaintiff had against his

father; to which the plaintiff objected, but

the objection was overruled and the testi

mony received. The county court.—REn

FIELD, J., presiding,—rendered judgment

for the defendant upon the report. Excep

tions by plaintiff.

J. A. Wing for plaintiff.

The contract between the parties was re

duced to writing. The plaintiff released

his interest in the farm and received $500,00,

and it would be adding to the written con

tract to hold,that the same $50(l, for which

he gave his deed, was also received in sa tis

iaction of all other claims, not mentioned

in the deed. Ripley v. Paige, 12 Vt. 353.

Isnacs v. Elkins, 11 Vt. 679.

Heston & Reed for defendant.

1. From the report of the auditors it is

evident, that they found the fact. that the

settlement and discharge of the plaintiff’s

claim against the deceased and the plain

tiff’s conveyance of the real estate was the

contract and the consideration on the one

side, and the payment of the $500,00 the

contract and consideration on the other:

and of these mutual contracts there has

been a performance. A plea of accord and

satisfaction to this claim of the plaintiff

would have been fully supported by this

proof. 2 Greenl Ev. 22. 2. The recital in

a deed of the consideration, and the

acknowl*edgment of its receipt, is ‘509

no ostoppel, when the deed itself is

not sought to be affected. For every

other purpose this recital is merely formal,

at best but prima facie evidence, and may

be varied, or contradicted, by parol. It is

regarded in the same degree inconclusive

with any other receipt, and evidence, only,

that can be overcome, or explained, by

other evidence. McCrea v. Purmort, 16

Wend. 460. Wolfe v. Hauver,1 Gill 84. El

den v. Seymour, 8 Conn. 304. Jack v.

Dougherty, 3 Watts 151. Wilkinson v.

Scott, 17 Mass. 249. Webb v. Peele, 7 Pick.

247. Bullard v. Briggs, lb. 633. Morse v.

Shattuck,4 N. H. 229. Pritchard v. Brown,

Ib. 397. 2 Cow. & H. Notes to Phil. Ev., n.

194. 3 Ib.,n.964. The samedoct-rines have

been adopted in our own state. Beach v.

f&ckIii-d, 10 Vt. 96. Lazell v. Lazell, 12 Vt.

The opinion of thecourt wasdelivered by

KI:LLooo, J . This was a report of an

ditors, upon which the county court ren

dered judgment for the defendant. At the

hearing before the auditors certain testi

mony was admitted, which the plaintiff

claims should have been excluded. and for

this cause he insists, the report should

have been set aside. This objection is

founded on the supposition. that the tend

ency of the testimony was to vary or con

tradict,the terms of a deed executed by the

plaintiff to E. Harwood, the deceased, in

his life time. The plaintiff had labored for

the deceased, who was his father, for sev

eral years,when his father executed to him

a deed of certain real estate. Subsequently

an arrangement was made between the

plaintiff and his father, by which the plain

tiff re-conveyed to his father the same real

estate, upon the payment or five hundred

dollars. And the testimony objected to

proved that the five hundred dollars, by

the agreement of the parties, was to be in

full of all claims, which the plaintiff had

against his father.

Theplaintiff relies upon the case of Ripley

v. Paige, 12 Vt. 353, as an authority to

show the inadmissibility of the testimony
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objected to. The question in that case

arose upon the construction of a written

agreement for the conveyance of a farm.

The contract particularly described the

estate, that was to be conveyed, and the

price that was to be paid for it. The farm

was conveyed, pursuant to the contract.

But the defendant insisted, that the

‘B10 plaintiff was ‘to convey other prop

erty besides the farm,and which was

not specified in the contract, and offered

parol testimony to prove it,—which was

properly excluded by thecourt, as it tended

to enlarge and vary the written contract.

Th_ecase is not analogous to the one before

the court. The testimony received by the

auditors had no tendency to vary, or im

pair, the legal effectof the terms of the deed.

That the parties are not concluded by

the consideration expressed in thedt-ed has

long been settled. If no consideration be

expressed. the grantee may prove a consid

eration aliunde and by parol, so as to up

hold the deed. So,lf aconsideration be ex

pressed in the deed and acknowledged to

have been received to thesatisfaction of the

grantor, yet the grantor is not estopped

from showing, that no consideration was

in fact paid. Shephard v. Little, 14 Johns.

210. So.in an action upon the covenant of

seisin in a deed. the grantee may show, by

extrinsic evidence, thepayment of a greater

consideration than that expressed in the

deed. 8 Conn. 304. 4 N. H. 229. So, it has

been held, that a consideration may be

averred and shown, which is consistent

with the consideration expressed in the

deed. And Mr. Phillips, in his treatise

upon evidence, says, “ that thecases appear

to have established, that it is not consid

ered to be contrary to or inconsistent with

a deed. to prove another consideration in

addition to the consideration expressed.”

Indeed, it seems to be well settled, “ that

the only effect of a consideration clause in

a deed is to estop the grantor from alleg

ing. that the deed was executed without

consideration ; and that for every other pur

pose it is open to explanation, and may be

varied byparol proof.” 16Wend.460. The

same doctrine is held in Beach v. Packard,

10 Vt. 96, and Lazell v. Lazell, 12 Vt. 443.

The testimony was properly received by

the auditors, and the judgment of the

county court is therefore affirmed.

‘511 ‘MAm.oN C()-I"I-RlLL v. ABRAHAM VAN

DuZEN, Ouvmn P. VAxouzEN AND

H. G. VANDIJZI-;.\-.

(Washington, April Term, 1850.)

When persons hold themselves out to the world as

partners and conduct as such, those dealing with

them may hold them responsible as partners,

though there be no partnership in fact.

If any evidence be given before an auditor, which

has a legal tendency to prove a fact in contro

versy before him. his decision upon the weight

and sufficiency of the evidence is conclusive.

Where the auditor, in an action upon book ac

count, has reported, that one of the defendants

so conducted in reference to the business of his

oodefendants. who were proprietors of asta

coach and team, as to entitle the laintiff to ho d

him responsible as a partner wit them, and it

appeared before the auditor, that such defend

ant had somctimesdriven the stage, and had pur

chased and otherwise furnished some portion of

the grain for the horses, and had written letters

tothe plaintiff, respecting the account in suit,

such as he would have been expected to write.

had he been in fact a artner, it was held, that

the decision of the au itor upon this point was

conclusive.

The declarations of one of the defendants, in such

case, that the defendants were jointly interested

in the business, are only admissible to establish

his own liabilit , and cannot be received to

charge his co-de endants.

Book account. Judgment to account

was rendered, and an auditor was appoint

ed, who reported the facts as follows. The

account of the plaintiff was for keeping and

boarding the horses and driver of a stage

coach, which run between Montpelier and

Warren. In the years 1838 and 1839 the de

fendant Abraham Vanduzen, who resided

in Warren, was the proprietor of the stage

in question, and the plaintiff kept the stage

horses at his tavern, and the bills therefor

were paid by said Abraham. The stage

was driven, most of the time, by the de

fendant Oliver P. Vanduzen, a son of the

said Abraham, who became twenty one

years of age in 1839. In January, 1840,

Oliver, who was still driving, informed the

plaintiff, that he and his father and his

brother H G.Vanduzen had become jofntly

interested in the staging business; and the

plaintiff, after that,charged his account to

“ Vanduzen,”—having before made his

charges against “Abraham Vanduzen.”

This declaration was proved by the testi

mony of the plaintiff alone. Oliver P.

Van'duzen died after the commence- ‘B12

ment of this suit. Oliver P. and H.

G. Vanduzen lived with their father during

the time of the accruing of the plaintiffs

account, except that in May, 1841, H. G.

Vanduzen removed to a farm a short dis

tance from his father’s. The stage was

kept at said Abraham’s,the sameas before

1840; oats were raised on his farm for the

horses, and cats were purchased for them

on the father’s credit. The father’s farm

horses were run a few times in the stage;

and the property was put in the list as the

father’s. No notice was ever given to the

plaintiff, that said Abraham was not con

cerned in the business. H. G. Vanduzen

was employed more or less in thebusiness,

such as occasionally driving the stage,

when Oliver could not, and sometimes pur

chasing cats; but Oliver was the active

man in the business. In July, 1841, in reply

to calls by the plaintiff for payment, H. G.

Vanduzen wrote two letters to the plain

tiff,—the first of which was dated July 14,

1841, and was ln these words ;—“Mr. Cot

trill,—Sir: I take this opportunity to inform

you, that we shall be up to Montpelier in

thecourse of next week, and shall be able to

pay you a part of the money we are owing

you, if not the whole. I hope you won’t

be uneasy, or worried. We have just re

ceived our drafts for the last quarter, end

ing June, on the offices on the road, and

the quarterly dues from the government,

on the quarter ending March, we have not

yet received. But as soon as we receive

the quarterlies we will settle and pay to

your satisfaction, if we don’t make out to

settle, when we are up next week."
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(Signed) “H. G. Vanduzen.” The second

letter was dated July 28, 1841, and was in

these words ;—“ Mr. Cottrill,—Sir- En

closed I semi you forty five dollars, you

will accept, and oblige us by waiting for

the rest till we have returns from govern

ment, when we will come up and settle and

pay you up. It is not convenient for us to

come up, as I told of last week.” (Signed)

“H. G Vanduzen.” Abraham and H. G.

Vanduzen testified, that in January, 1840,

Abraham sold the staging business to

Oliver, and that after that time Oliver had

the sole interest in the business and they

had none; and evidence was presented upon

both sides, upon the question whether

there was a partnership between the de

fendants. In relation to thecircumstances,

under which the letters above mentioned

were written, the principal testimony was

that of H. G. Vanduzen, who testified,

‘51:! that ‘Oliver was at that time en

gaged in driving a stage from Han

cock and requested him tocollect thedrafts

and settle matters; and that he knew of

there being a balance due from his father,

and perhaps his father requested him to

write ;—and the auditor reported,that this

testimony was credited by him. He also

testified, that bedid not know, how hecame

to use the terms “we,” &c., in the letters, but

that he wrote as a mere agent. The stage

contract ended in JulyI 1841; after that

Oliver was interested in astage from Han

cock to Middlebury, and he owned the

stage from Warren to Hancock after Jan

uary, 1840. The plaintiff furnished a bill of

his account, to July, 1840, to Abraham

Vanduzeu, made out as against him alone.

The auditor reported, that he did not find

sufficient proof of a specific and definite

partnership, or joint interest, in the stag

ing business between the defendants; but

that he was of opinion, that the plaintiff

had a right to hold all of the defendants

responsible, inasmuch as the business was

conducted in the manner above stated,

and Abraham and H. G. Vanduzen so held

themselves out to the plaintiff, that the

plaintiff had a right to give the credit to

all the defendants, as he did. And the au

ditor found a balance due to the plaintiff,

subject to the opinion of the court upon

the facts reported. The county court.

November Term, 1949,—Rl£DFIELD, J., pre

siding,—rendered judgment for the plaintiff

upon the report. Exceptions by defend

ants.

Heaton & Reed for defendants.

The auditor does not find the fact of any

actual partnership; but among the facts

considered by him, and reported as the

ground of his decision, is the declaration

of Oliver P Vanduzen to the plaintiff, that

Abraham and H. G. Vanduzen were part

ners with him. This was incompetent testi

mouy to establish for the plaintiff the sole

issue made in the case. McPherson v.

liathbone,7 Wend. 216. W’hitney v. Ferris,

10 Johns. 66. Tuttic v. Cooper, 5 Pick. 414.

2 Greenl. Ev. 398. Without this, there is

not sufiicient to show any jofnt liability

to the plaintiff.

‘511 ‘Peck & Colby for plaintiff.

The auditor finds, that the plaintiff

'

they held themselves out to him as jointly

liable, and that the plaintiff had a right,

from the acts, conduct and sayings of the

defendants, so to regard them. All this is

matter of fact; and an inference of fact.

drawn by the auditor, cannot be re-exam

ined in this court.

The opinion of thecourt was delivered by

PoLAND, J. The auditor reports. that.

from all the evidence in the case. he was

unable to find, that the defendants were

really partners between themselves, but

does find, that they so conducted and held

themselves out to the plaintiff,that he was

justified in dealing with and giving credit

to them as such.

No doctrine is mow familiar, or better

settled, than that, when persons hold

themselves out to the world as partners,

and conduct as such, persons dealing with

them have a right to give credit to them

and hold them responsible as partners,

though there may be no partnership in

fact. Stearns v. Haven et al., 14 Vt. 540.

In the present case the defendants do not

deny, but that the evidence before the au

ditor was sufficient to show a liability

against Abraham and O. P. Vanduzen, but

they insist, that the auditor erred in find

ing H. G. Vanduzen liable. The only ques

tion for us to determine upon this report is,

whether there appears to have been any

efldence given before the auditor, which

legally tended to show a liability against

H. G Vanduzen; for if there were, the suffi

ciency, or insufficiency, of the evidence to

prove the fact was a matter resting wholly

in the discretion and judgment of the au

ditor, and his decision of any question of

fact upon the evidence is as final and con

clusive, as the finding of facts by a court,

orjury. Does the auditor’s report show

any evidence, having a legal tendency to

show, that H. G. Vanduzen held himself

out to the world as a partner, or jointly

interested, in the stage business, out of

which the plaintiffs account accrued ? “1

think such evidence appears on the report.

In the first place thedefendant H. G. Van

duzen was to some extent at least actually

engaged in the stage business himself, and,

during the time the plaintiffs account was

accruing, actually drove the stage a por

tion of the time to and from the plain

tiffs house in ‘Montpelier to Warren. ‘51?)

In the second place, it appears from

the report, that he bought and otherwise

furnished.himself, some portion of the keep

ing for the h0I--9s.11ia12 were used in the

stage business. These acts of H. G. Van

duzen were clearly evidence tending to

show, that he was a partner, or joint

owner, and the performance of them must

necessarily tend to induce a belief of the

existence of such an interest in him :—how

conclusive they would he would depend

much upon the situation of theparties and

other surrounding circumstances, to be

judged of by the auditor. In the third

place, the letters of H. G. Vanduzen to the

plaintiff not only have a tendency to show

ajofnt interest and liability upon the writer

of them, but they must be regarded, as we

think. as testimony of a very conclusive

gave credit to all the defendants, and that I character. The language is entirely incon

- -_i
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sistent with the notion, that the writer auditor disallowed the item. The defend

had nointerest in the payment of themoney ant also offered, as an offset to the

to the plaintiff, but wrote merely by the

request and procurement of some other

person, who had the sole interest. The

testimony of the defendant H. G. Van

duzen, that the letters were really written

by him as the agent of his brother 0. P.

Vanduzen, would not at all alter the im

pression the letters would give the plaintiff,

nor his right to act upon the language con

tained in them. It seems, then, clear, that

there was evidence before the auditor tend

ing to show such facts, as the auditor has

found, and if so, we cannot disturb his de

cision upon the facts.

In relation to the defendants’ objection

to the admissions of 0. P. Vanduzen, it is

only necessary to say, that they were ad

missible for the purpose of establishing his

liability, (though not to charge the other

defendants,) and it does not appear, from

the report, that the auditor gave any

weight to such admissions, except against

the party making them.

The judgment of the county court is af

firmed.

‘5l6 I’GEonor: P. H.-xssAM v. LEwis HAs

sAM, J R.

\Washtngtml, April Term, 1850.)

When the cattle of the plaintiff were depastured

in the field of the defendant without ri ht, or

license. and as a mere tort, it was held, t t the

defendant could not, without some agreement

between the parties, change it into a contract,

and recover therefor in an action on book ac

count.

In an action upon book account, it is the duty of an

auditor to merely adjust the accounts between

the parties; a mere independent offset, not a

matter of account, must be leaded in the county

court. A judgment, which tie defendant has re

covered ngainst the plaintiff, cannot be given in

evidence before the auditor as a defence to the

pmintiff’s book account.

But if the judgment be pleaded in offset in the

county court, a replication of a tender of the

amount due upon it, made after the commence

ment of the action upon book account, will be

sufiicient,—the judgment being an independent

claim, which cannot be considered as in litiga

tion betwen the parties, until pleaded in offset.

Book account. The action was com

menced before a justice of the peace, the

writ being served July 7, 1848, and came to

the county court by appeal. Jud ment to

account was rendered. and an am itor was

appofnted, who reported as follows. The

defendant presented an account against the

plaintiff, in which was a charge of $1,68for

pasturing the plaintiffs cattle. The cattle

were not pastured at the plaintiffs request,

nor under any expresscontract. The plain

tiff had knowledge, that his cattle wererun

ning in the defendant’s pasture. therebeing

no sufficient fence to encloseit; and the de

fendant claimed. that it was the duty of the

plaintiff to build the fence. or a portion of

it.—which the plaintiff declined dofng. The

defendant notified the plaintiff, that he

should let his pasture lie common, and aft

erwards, after the cattle had been running

there some time, said to the plaintiff, that

if he did not repair the fence, he should

charge him for the pasturing. The pastur

ing was worth the sum charged; but the

plain

tiffs account, ajudgment recovered by him

against the plaintiff. This was rejected by

the auditor, as not admissible in this action.

The auditor found due to the plaintiff abal

ance of $7,92. In the county court the de

fendant pleaded in offset the same

judg“ment, offered as an offset before ‘517

the auditor, rendered by a justice of

the peace, July 6, 1848, for $5.24 damages

and $5,24 costs. The plaintiff replied, that

after therendition of saidjudgment, and be

fore the same was pleaded in offset, to wit,

August 1,1848. he tendered to the defendant

$10,75 in satisfaction of the same, which

the defendant refused to receive, and that

he had ever since been ready to pay the

samesum to the defendant, and that he now

brought the same into court, ready to pay

to the defendant, if he would receive the

same. To this replication the defemiant

demurred specially. From the record of

the justice of the peace, before whom this

suit was commenced, it appeared, that the

defendant there pleaded in offset the same

judgment, and the plaintiff replied a tender,

made after the commencement of this suit,

but before the time of trial. The county

court, NovemberTerm, 1849,—REDFXELD, J .,

presiding,—adjudged the replication suffi

cient, and rendered judgment for the plain

tiff, upon the report.for the sum found due

by the auditor. Exceptions by defendant.

H. Carpenter for defendant.

There was error in disallowing the charge

for pasturing.

complain, if the defendant waives the tort

and counts upon animplied promise to pay.

The auditor erred in rejecting the judgment

offered as an offset to the plaintiffs account.

In Pratt v. Gallup, 7 Vt. 344, and May v.

Browneil, 8 Vt. 463, the court held, that "a

party may avail himself of any defence be

fore the auditor, which he could plead in

the county court.” If this were a case,

where the plaintiff could make a legal ten

der, it should have been done before the

commencement of this action. This is not

alleged in the replication. Bro.,Tender, pl.

9. Bac. Abr., Tender D. Chit.on C0nt.305.

3 Chit. Pl. 955. The money should have been

brought into court, when the case was en

tered in the county court. The replication

does not allege, that this was done. 1

Tidd’s Pr. 669. 5Shep.43. Currie v. Thom

as, 8 Port. 293. 2 Dall. 190. 1 Bibb 272. 14

Wend. 221. This is not a case, where the

plaintiff could make a tender, so as to de

prive the defendant of his right to off

set the judgment against ‘the book ‘5l8

account of the plaintiff. The defend

ant was not obliged, while the suit was

pending, to receive the pay on a single

charge of his account, or on any offset he

might have, at the hazard of having this

payment turn the suit against him. Wing

v. Hurlburt, 15 Vt. 607. Pratt v. Gallup, 7

Vt. 344.

J. L. Buck for plaintiff.

The item for pasturing was properly dis

allowed. The law will not imply a prom

ise, when there is neither a request, nor an

acknowledgment of the right of the party

making the charge. The judgment was

properly rejected by the auditor. It is not

The plaintiff should not -
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book account. The tender, in this case, was

not made to the declaration, but to the sub

ject matter of theplea in offset; and ifmade

before thejudgment was pleaded in offset, it

was sufficient; for a tender to an offset,

made before the offset is pleaded, is the

same, in effect, as a tender on the original

cause of the suit before service of the plain

tiff’s writ. Rev. St. 212. There was no ne

cessity of bringing the money into court, un

til the tender could he pleaded there, and no

allegation, that it was before brought in,

was necessary. The plea is sufficient, for

anght that appears by the demurrer. for

the reason, that the tender might well have

been pleaded in the county court, if it had

never been pleaded before the justice.

The opinion of thecourt was delivered by

PoLAND,J. 1. Theitem of $1,68 in the de

fendant’s account, for pasturing the plain

tiffs cattle, was properly disallowed by the

auditor. If the plaintiff were lfable at all

to pay the defendant for his cattle gofng

upon his land, it could only be enforced by

some action in form ex delicto. There was

no request on the part of the plaintiff to

have his cattle go there, and no license, or

permission, given by the defendant. If the

plaintiff were liable at all to the defendant,

(which it is not necessary now to decide,)

it wasamere tort; and the defendant could

not, without some agreement between the

parties,changeitintoacontract. Thevery

question has been fully considered by the

court at this term in the case of Stearns v.

Dillingham, post 624, and the views of the

court are fully given in that case.

‘51!) ‘2. Theauditorwascorrect,also, in

refusing to allow the amount of the

judgment in favor of the defendant against

the plaintiff. The judgment was not a

properitem of account between the parties:

and, indeed, it was not claimed to be al

lowed by him as such, but as an offset mere

ly. The duty ofan auditor is merely to ad

just the accounts between the parties to the

time of making his report; any defence to

any item of the account may be set up be

fore the auditor,—such as payment, tender,

or the statute of limitations; but a mere

independent offset, not a matter of account,

must he pleaded in thecountycourt. Such

has been the uniform practice and course of

decisions in this state, and such we deem

the more correct and convenientpractice.

3. As to thedefendant’s plea in offset and

the plaintiff’s replication of tender. The

defendant claims, that the tender of the

amount of his judgment, being subsequent

to the commencement of the plaintiffs suit

on book account, was too late in pofnt of

timeandcannot avail the plaintiff to defeat

the offset.

It is undoubtedly true. that, if the defend

ant-s judgment had been a proper item of

account between the parties, the tender

could not have been made subsequent to,

the commencement of the plaintiffs suit.

The accounts between the parties are con

sidered as entire, and neither party can

single out a particular item and make a,

valid tender upon it. and thereby change1

the balance between the parties. Such were

the cases of Pratt v. Gallup and Wing v.

Hurlburt. But in this case the judgment-

was a distinct, independentclaim, and could

not be considered as in litigation between

the parties, until it was pleaded in offset;

—thepleadingitin offset is to be considered

as the cominenceinent of proceedings upon

the judgment. The defendant was not

bound to plead it in offset. He might en

force it by execution, or by a separate suit

upon it. Until the judgment was pleaded

in offset, we think the plaintiff clearly had

the right to make a tender of it to the de

fendant. This point was decided, on the

present circuit, in Orange county, in the

cage of Town of Thetford v. Hubbard, ante

It is objected, that this tender was not

brought into the justice court, when the

case was first tried. As this question is

raised upon a demurrer, it must be decided

upon what appears upon the pleadings.

Nothing appears upon the face of the

pleadings, but ‘what the offset was ‘520

first pleaded in the county court, and

that this was the first opportunity the

plaintiff had to set up his tender; and if so,

he certainly could not be called upon tu

bring the tender into court, until it became

necessary to plead it.

We are not prepared to say, however,

even if it appeared, that the offset was

pleaded before the justice and the plaintiff

omitted to reply the tender then. that he

could not afterwards do it, when the offset

was pleaded in the county court;—but we

do not decide that pofnt, as it does not be

come necessary in the determination of the

case here.

We see no objection whateverto the form

of the plea in offset, or the replication of

tender.

The judgment of the county courtis there

fore affirmed.

BENJAMIN F. Goss v.BARxER 8: Hamur.

(Washington, April Term, 1550.)

Form of a sufficient declaration upon an order. ac

cepted by the defendants, which is contingent as

to their ultimate liability, and as to the amount

which may be due upon it.

Assumpsit. Theplaintiffdeclared against

the defendants in these words :—“For that

whereas, heretofore, to wit, on the eleventh

day of March, A. D. 1846, to wit, at Middle

sex, in the county of Washington,oneJohn

Diamand entered into a certain contract

with the said Barker & Haight, whereby

the said John became obligated to the said

Barker & Haight to execute,construct and

finish, on or before the first day of July, A.

D. 1847, in every respect in the most sub

stantial and workmanlikc manner, and to

the satisfaction and acceptance of the engi

neer of theVermont Central Raillioad Com

pany, the grading aud masonry work on

section seven, so called, on Brown-s divis

ion, so called, of the Vermont Central Rail

Road, commencing at the western termina

tion of the section of said road which, on

the day and year last aforesaid, was under

construction by said Barker&Haight, and

running one mile, or section, westwardly,

or down Onion River, on the linelocated, or

to be located, for the construction of said

190 22 vr.
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railroad, at a certain price to be paid there- a large sum, to wit, the sum of sixteen hun

for by the said Barker&Haight: and

‘whereas the said Barker & Haight,

on the day and year last aforesaid, at

Middlescx aforesaid, became obligated and

then and there agreed, on condition of the

fulfilment by the said Diamand of his said

contract, that the said engineer would, be

tween the first and tenth days of each month

after the commencement of the said work

by the said Diamand, estimate the quan

tity of work which had been done, prior

to the time of the making of said estimate,

by thesaid Diamand, and that the amount,

which should then and there be due to the

said Diamand for said work. excepting ten

per cent. thereon,which might be retained,

should thereupon bethen and there paid to

the said Diamand, and that when the whole

of said work should have been done and

completed and accepted agreeable to the

said contract, that the balance, which

should be due forsaidwork,should be paid

to the said Diamand, his heirs, executors,

or assigns, with a proviso in said contract,

that no estimate should bemade within one

month after commencement of the said

work by the said Diamand; and whereas

afterwards, to wit,on the 20th day ofM arch,

A. D. 1846, thesaid Diamand commenced the

said work of constructing the said section

of said rail road and continued the said

work for along time, to wit,until the first

day of July, A. D. 1846, to wit, at Water

bury, in the county of Washington; and

the plaintiff avers, that on the 24th day of

June, A. D. 1846, at Waterbury aforesaid.

the said John Diamand became and was

indebted to the plaintiff in a large sum of

money, to wit, the sum of one thousand

dollars, for divers goods, wares and mer

chandize by the plaintiff before that time

sold and delivered to the said Diamand. at

his special instance and request, and being

so indebted he, thesaid Diamand, in consid

eration thereof, on the day and year last

aforesaid, at Waterbury aforesaid, drew his

orderin writing under hishand, of that date

directed to the defendants by the name of

their said firm of Barker & Height, therein

and thereby requesting and directing the

said defendants, by the name of their said

firm of Barker &, Height, to pay the plain

tiff, by the name of B. F. Goss, or his order,

the amount of the said Diamand’s monthly

estimate, as the same should become due,

as aforesaid, and the plaintiff thereafter

wards, to wit, on the same day and year

last aforesaid, presented the said order to

the said Barker & Haight, for their accept

ance, who then and there accepted the same,

whereby they, the said Barker & I-iaight,

became liable, and in consideration thereof

then and there promised the plaintiff, to pay

him the amount of the said monthly esti

mates, according to the tenor of the said

order; and the plaintiff farther avers, that

afterwards, to wit, on the 27th day of June,

A. D. 1846. at Waterbury aforesaid, the said

engineer made an estimate of the quantity

of work. which had been done, prior to the

time of the making of said estimate, by the

said Diamand, on the said section

‘522 seven of said rail road, and ‘that the

money, which then and there became

and was due to the plaintiff, amounted to ‘

‘521

tired and seventydollars, whereby they, the

said Barker & Haight,became liable and in

consideration thereof then and there prom

ised the plaintiffto pay him the said sum of

sixteen hundred and seventy dollars, when

they should be thereto afterwards request

ed. Yet. though often requested, the said

Barker & Haight have neverpaid the same,

but wholly neglect and refuse so to do.”

Afterverdict for the plaintiff the defendants

filed a motion in arrest ofjudgment for the

insufficiency of the declaration; which mo

tion was overruled by

ment rendered upon the verdict.

tions by defendants.

C. W. Prentiss for defendants.

The objection to the declaration is, that

it is a declaration on a bill of exchange,

when in fact the instrument declared on is

but an agreement, and not a bill, inasmuch

as it is not for any sum of money, and is

payable on a contingency Chit. on Bills,

132-139. Byles on Bills, 6-10. Story on

Prom. Notes, 19—32. 2 B. & P. 413. 1 Cow.

691. 6 Cow. 108, 151. 9 E. C. L. 145. 26 E.

C. L. 308. 3 Kent, 73-76. The instrument

declared on is not abill of exchange, because

it is payable out of a particular fund, and

dependent on the sufficiency of that fund;

it is not payable for any sum of money, nor

for money; and it is payable on the con

tingency,that the estimates should become

due. No consideration for the acceptance

is setforth in thedeclaration. Beingamere

agreement, a consideration should have

been set forth specially 1 Chit. Pl. 295. No

value received is alleged.

0. H. Smith and P. Dilllnglmm for plain

tiff.

The rule oflaw in relation to a motion in

arrest is, that if the declaration. or plea, is

so defective, that the merits cannot be con

sidered as having been determined, the mo

tion must prevail. But if the issue deter

mines the right, and substantial justice has

been done, the court will not, after verdict,

arrest the judgment, although the declara

tion. or plea, might have been bad on de

murrer. By taking issue on the declara

tion,or plea, and consentingto go to trial,

the party must be considered as having

waived all objections to the proof of the

facts , and the facts constituting a cause of

action, or defence, in equity, and the

issue determining the right, there 'is “523

no reason, why judgment should not

be rendered on the verdict. Barney v. Bliss,

2 Aik. 60. 1 Chit. Pl. 401. It is now well

settled, that a court of law will protect a

right in equity, and that a rightin equity is

a good consideration to support a promise.

Harrington v. Rich,6Vt.666. Stiles v. Far

rar, 18 Vt. 444. It seems to be equally well

settled, that a draft by the creditor on his

debtor, in the form of a bill of exchange, to

the amount of the debt, or the whole fund

in his hands, is a good and valid assign

ment of the debt, orfund. Crockeret ux. v.

Whitney, 10 Mass. 316. Cutts v. Perkins, 12

Mass. 206. Robbins v. Bacon,3 Greenl.346.

Gibson v. Cooke, 20 Pick. 15. Crowfoot v.

Gurney, 9 Bing. 372. Perry 11. Harrington,

2 Met. 368. Tait v. Aylwin, 14 Pick 336.

Blin v. Pierce, 20 Vt. 25.

The opinion of thecourt was delivered by

Excep

the court and judg- -
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REDFIELD, J. The only question much I

urged. in the argument of this case, is,

whether the contract declared upon is a bill

of exchange, and may be declared upon as

such. We feel very certain, that upon this

point the caseis clearly with the defendant.

A contract, although payable in money, if

its obligation depend upon any contin

gency. even as to the amount ultimately

due,cannot be regarded either as a promis

sory note. or bill, so as to be strictly nego

tiable. This principle is too familiar, and

too elementary, to require to be substan

tiated by authority. If any were needed,I

thosecited at the bar are ample, and all thei

books upon this subject abound in them.

But we do not regard the present decla

ration as coming within therule. This dec

laration sets forth the entire transaction,

the original indebtedness of all parties, very

much in detail, the drawing of the order,

the conditional acceptance, the happening

of the contingency, by which the accept

ance became absolute, and then the formal

aasumpsit is raised. This is no more like a

declaration upon a bill ofexchange,than is

every declaration in assumpsit. And it

seems to us, that ifthetransaction will give

an action in favor of the present plaintiff,

this declaration is quite sufficient, either

upon motion in arrest. or general demur

rer. We do not well perceive, how it can be

said, that any substantial fact is omitted.

The consideration for the promise is

‘[624 certainly as full asit is in any ‘case of

the promiseto pay any debt toa third

person, not originally due to him. And

that such a consideration is sufiicient is

fully settled in Moar v. Wright, I Vt. 57;

Hodges v. Eastman, 12 Vt. 358.

But if the original indebtedness be a prom

issory note, thiscollateral promise does not

attach to it, as such, but must be specially

declared upon, as in the present case. Here

the same thing is effected through what is

commonly called,by thepeople of this state,

“an order,” which is a species of contract

about as far removed from theinland bill of

exchange of thecommon law, as are our cat

tie and grain contracts from promissory

notes. The latter class of eontracts,it has

been held in this state, may be declared up

on as promissory notes. Brooks v. Page,

1 D. Ch. 340. Dewey v. Washburn, 12 Vt.

580. The cases cited from the Massachusetts

Reports seem to us fully to justify this ac

tion, in its present form. Perry v. Har

rington, 2 Met. 368. Gibson v. Cooke, 20

Pick. 15. And the late English cases cited.

or to which we have referred, raise no doubt

whateverin regard to the perfect propriety

of the declaration, both in form and sub

stance. Crowfootv.Gurney,2dE.C. L. 621.

Jones v. Simpson, 2 B. & C. 318. Dixon v.

Hatfield, 2 Bing. 439, [9 E. C. L. 650.]

Judgment affirmed.

Lucws LAwroN v. WiLLiAM CARDELL.

(Wash£ngt0n, April Term, 1850.)

When the defence, in an action of trespass qurrre

clxwsurn frcglt, is stated by way of notice, under

the general issue, under the statute, no replica

tion is required-, but the proof is the same, asi

when formal pleadings are made.

Where the evidence, in an action of trespass qu. cl.

fr., tended to prove, that the defendant entered

the dwelling house of the plaintiff by virtue of a

search warrant, to find stolen goods, and, after

the search had been concluded, and the goods

had been found and taken, together with the

plaintifi, before the magistrate who issued the

warrant, again aided others in entering thehouse

for the purpose of finding evidence merely

against t- e plaintiff, to be used in convicting

him of the theft, and the court instructed the

jury, that, if the defendant went to the house

the second time merely for the purpose of find

ing more evidence against the plaintiff. and as

sumed. as a more prciext, to go for some other

purpose, the plaintiff was entitled to recover,

it was held, that there was no error in the

charge.

‘So, where the evidence, in such case, tended

to prove, that the house, in which the tres

ass was alleged to have been committed, bo

ong‘ d to one C., and had been occupied by one

P. until a short time before the alleged trespass,

and that then P. had removed to another town,

taking most of his household goods, but leaving

a few, which were of less frequent use, and at

the time P. left the plaintiff moved his goods in

to the house, and made the garden, but did not

in fact commence residing in the house until

some months after, and thejury were instructed.

that they must be satisfied, that the plaintiff. at

the time of the alleged trespass, had the exclu

sive possession of the house. and the jury re

turned a verdict for the laintiff, it was held,

that the verdict could not disturbed.

And where it appeared, in such case, that immedi

ately previous to the issuing of the search war

ran the defendant said, that “he had got a place

fixe for Lawton, " meaning the plaintiff. and

the jury were instructed, that if this was said by

the defendant in reference to the prosecution, it

could have no tendency to increase the damages,

but that, if they believed the defendant went in

to the plaintifl”s house merely to abuse and in

suit him, without any serious belief that he was

guilty, it might be oonsxdered by them in esti

mating the damages, and the jury returned a

verdict for the plaintiff, it was held, that herein

there II as no error.

‘.525

Trespass quare clausum fl-egit, for break

ing and entering the plaintiff’s dwelling

house. Plea,the general issue, with notice.

that the defendant would justify under a

search warrant, which issued upon the

oath of the defendant, that a pair of black

smith’s tongs, a shovel, two chains and a

broad axe had been stolen from him, and

was directed to Ira Richardson, a deputy

sheriff, to serve and return; and it was al

leged in the notice, that the sheriff, upon

search, did find the said tongs and broad

axe in the plaintiff’s dwelling house. and

that the same, together with the plaintiff.

were taken before the magistrate who is

sued the warrant, and such proceedings

were had, that the plaintiff was adjudged

guilty of stealing the same. Trial by jury,

May Term, 184S),—REDFIELD, J ., presiding.

On trial the plaintiff gave evidence tending

to prove. that he occupied adwelling house

in the town of Warren, which the defend

ant, with Ira Richardson, Sophia C. Page

and Charles Jones broke and entered on the

twenty second of December, 1845. The de

fendant gave in evidence the complaint and

warrant and record of the proceedings

thereon,described in his special notice, and

also a complaint and warrant in another

prosecution against the plaintiff for iar

ceny, and the record of the proceed

ings thereon. It ‘appeared. that ‘526

after the officer had made thorough
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search in the plaintiff’s house, and had ar

rested the plaintiff upon the warrant and

brought him before the maglstra te for trial,

and the witnesses, Charles Jones and So

phia C. Page, were in attendance, some

question arose in regard to the property

of a certain wash bowl, which was found

upon the broad axe in the piaintiffs house,

at the time the officer madethe search, and

which was claimed to have been one of the

articles stolen. The defendant and his at

torney made application to the officer to

go in and make farther search, and thus

give these witnesses an opportunity of see

ing the wash bowl; but he declined gofng,

saying that he had made all the search he

desired and did not think he would he jus

tified in gofng in for any secondary pur

pose, such as procuring evidence against

the plaintiff. The witnesses above named

were children of the wife of one Paine, who

resided in the house immediately previous

to the plaintiff, and who had, by permis

sion of the plaintiff, suffered some of his

things to remain in the house until that

time; and they now suggested, that they

wished to go in for the purpose of seeing

these things, as Paine had requested them

to look after them. This was deemed a

good occasion for entering the house, and

the defendant and Richardson went with

the witnesses and unlocked the door and

admitted them, and Richardson showed

them the bowl. The defendant did not

enter the house himself, but aided the wit

nesses to enter and advised them that they

mightjustly enter. Itdid not appear, that

any of the persons entering the house

looked after any thing but the wash bowl,

or that there was any bona lide purpose of

looking after any thing else, except from

the testimony of said witnesses. It was

claimed by the defendant,that the plaintiff

was not in possession of the house at the

time of the alleged trespass. But it ap

peared, that the house belonged to one

Curtis, and had been occupied by Paine

until a short time previous to the alleged

trespass, and then Paine had removed to

another town, taking most of his house

hold goods, leaving some few, which were

of less frequent use. as above stated. and

that, at the time Paine left, the plaintiff

moved his goods in to the house, and made

the garden, but had not begun house keep

ing there at that time, being at board in

Montpelier, where some temporary busi

ness detuined him. When he did return to

Warren, which was some few months

‘527 after, he went into this ‘house. In

the complaint made by the defendant

it was described as the plaintiffs dwelling

house.

The plaintiff, for the purpose of enhanc

ing the damages in the case, gave evidence

to prove, that immediately previous to the

issuing of the warrant the defendant said.

that“ hehad gotaplaceffxed for Lawton,”

meaning the plaintiff. 'i-his testimony was

objected to by the defendant,but admitted

by the court for the purpose for which it

was offered, the jury being told in relation

to it, that if the defendant’s remark had

reference to either of the prosecutions, it

could have no tendency to increase the

damages; but that, if they believed the de

fendant had formed the purpose of harass

ing and insulting the plaintiff. and that,

with this view, he went into the plaintiffs

house merely to abuse and insult the plain

tiff, without any serious belief that he was

guilty, or that any honest, truthful evi

dence could be procured against him, it

might be worthy of consideration by the

jury in estimating damages. In regard to

the right of recovery in the case the court

instructed the jury, that they must he sat

isfied, that the plaintiff, at the time of the

alleged trespass, had the exclusive posses

sion of the house, and that the defendant

and those who entered it by his aid and

counsel did not go in for the purpose of

looking after the goods of Paine, but to

search for evidence against the plaintiff,

the search having been fully made previ

ously for the goods described in the search

warrant; but that if Paine had theposses

sion of the house, or a joint possession with

the plaintiff, then he and his servants

might enter when they would, without re

gard to the motive, and the defendant

might justly aid them in such entry, what

ever might be his motives ;—so, too, if the

plaintiff had the exclusive possession of

the house, but permitted the goods of

Paine to remain there, and these witnesses

went by Paine’s request, for the real pur

pose of looking after the goods, they would

be justified in so dofng, and the defendant

also, in aiding them to make the entry. al

though a leading motive with him might

have been to find evidence against the

plaintiff; but that, if the real purpose of

all, who entered at that time, was to find

more evidence against the plaintiff. and

they made use of the circumstance of look

ing after Paine’s goods as a mere pretext.

it would not avail them. Verdict for plain

tiff. Exceptions by defendant.

‘J. A. Vail, for defendant, cited ‘£528

Humphrey v. Douglass, 11 Vt. 24, Ben

son v. Bolles, 8 Wend. 175, Cong’l Soc. in

Bakersfield v. Baker, 15 Vt. 119, and Ripley

v. Yale et al., 16 Vt. 257.

O. H. Smith, for plaintiff, cited Merest v.

Harvey, 5 Taunt. 442, Sears v Lyons, 2

Stark. R. 317, 3 Stark. Ev. 1451, Major v.

Pulliam, 3 Dana 584, Treat v. Barber, 1

Conn. 274, Churchill v. Watson, 5 Day 140,

Anthony v. Gilbert, 4 Blackf. 348, Simpson

et al. v. McCaffrey, 13 Ohio 508, Bohun v.

Taylor, 6 Cow. 313, Machin v. Geortner, 14

Wend. 239. Bradley v. Davis,2 Shep.44, and

Cro. Eliz. 246.

The opinion of thecourt was delivered by

REDFIELD, J . The first question in the

case seems to be more one of fact, than any

thing else, that is, whether the officer really

made the last entry upon the plaintiffs

premises, to complete his search for the lost

goods, or whether the entry was a wholly

distinct matter, and for another purpose.

Ordinarily, in special pleading. such subse

quent and distinct entry must be newly as

signed by the plaintiff; but when the de

fence comes in by notice, under the statute,

no replication is required; but the proof is

the same, as where formal pleadings are

made. And it was never denied, or doubt

ed, that if the ofiicerhave legal process to

execute and voluntarily abuse and pervert

22 vT.—18 193
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it to other purposes, he is not only a tree-I

passer in that act, but becomes one ab

initio. and is thus liable for all that he has

done_under the process. This has been

to be continued from time to time, until after the

debtor had obtained his certificate, and then pro

cured a judgment to be entered by default, it was

held, that the judgment thus obtained would be

vacated upon uudita quercla.

. penters’ Case, 8 Co. R. 146.

familiar law since the time of the Six Car

‘A udita querela,to vacate the judg- ‘530

And thesame is true of the right of entry , ment of a justiceol thepe&ce_ Itwas

clninied.to look after Paine’s goods It,alleged in the first count in the declara

Wns matter of fact. whether any such en— tion,thatthecomplainalit, on the sixth day

try. for any such purpose. were really of September, 1s42, preferred his petition

made. Both of these pofnts, it seems to to the district court of the United States

us,were properlyleft to the jury, and under for the district of Vermont, praying for the

proper instructions, so far as there was benefit of the bankrupt act 011841, and

testimony in the case In regard to the’ was,0n the sixth day of october,1s42, duly

entry under the search warrant the officer declared 3. bankrupt, and on the twenty

did not claim to so enter. l second of June, 1843, received his certificate

The question of possession, too. wasol discharge; that Bancroft & Riker. on

mainly one of fact; but the facts, as de- the eighteenth of March. 1843, sued out a

tailed in the bill of exceptions,seem fully to , writin their favor against thecomplainant.

justify the verdict. The charge upon this - in an action upon book account, return

pofnt seems nnobjectionable.

The statement of the defendant. before

the entry, that he had got a place fixed for

Lawton, so far as it had reference to

‘529 the entry, for ‘which the plaintiff re

covered damages, and tended to

show, whether it was bona fide, was proper

enough to be considered in estimating

damages: and beyond that the jury were

told not to consider it. The trial seems

correct; possibly the damages might with

propriety havebeen less; that isnot amat

-ter of which we are permitted to judge, or .

of which, in this court, we have the means >

of forming any correct estimate.

Judgment affirmed.

THoMAs J . PAnnLaFoRD v. CARLoB BAN

CRoFT AND Gaonos P. BIKER.

(WasMngt0n, April Term, 1850.)

When audim querela is brought, alleging the

fraudulent misconduct of the party in obtaining

a jnd ent, the judgment itself cannot be re

gards as an estoppel upon the inquiry, but the

whole subject is necessarily open to examina

tion, as a mere matter -in pals. Therefore, in

such case, the party seeking to impeach the judg

ment may give in evidence the original files in

the former case, and may call as a witness the

justice of the peace, who rendered the judgment,

to prove the manner in which the minutes upon

thgdflles were made, and by whom they were

m e.

If a case be continued without the appearance of

the defendant, and without his consent, and with

no statutory or other legal ground for such con

tinuance, it operates a discontinuance, and no

legal judgment can thereafter be taken in the

case without the consent of the defendant, and

if a judgment be taken, after the suit is so dis

continued, it will be vacated by audita qucrela.

The continuance of a suit from term to term. with

out the consent of the defendant, or other just

cause, does always discontinue the suit. Ran

rmno, J.

Where a creditor commenced a suit against his

debtor during the pendency, in the district court,

of the application of the debtor for his discharge

under the bankrupt act of 1841, and the debtor

had personal notice of the suit, but neglected to

appear at the return day of the writ, and there

upon the creditor, for the purpose of evading the

effect of the certificate of discharge, when ob

tained, without legal cause, and without the con

sent or knowledge of the debtor, caused the suit

ahle, March 29, 1843, before Azel Spalding.

Esq., a justice of the peace; that service of

said writ was made upon the complainant

personally, but that he did not appear at

{the return day, and supposed that there

fore judgment would then be rendered

- against him by default; but that Bancroft

& Riker, with intent to deprive the com

plainant of his just rights and to defeat the

‘effect of the bankrupt act. corruptly pro

fcured the said justice to continue the suit

from time to time until the twenty third

of June, 1843, and then to enter judgment

against the complainant by default ;—all

which was without the knowledge, or con

sent, of the plaintiff; and it was alleged.

that anaction of debt had been commenced

against the complainant upon said judg

ment. In the second count it was alleged,

that judgment in the original suit was ren

dered against the complainant, by default,

at the return day of the writ,and that aft

erwards Bancroft & Biker. to deprive the

complainant of his just rights under the

bankrupt act, procured the justice to enter

the suit continued from time to time until

the twenty third of June. 1843, and then to

render a pretended judgment against the

complainant by default. In other respects

the second count was similar to the first

- count. Plea, the general issue. and trial

by jury, September Adjourned Term, 1849,

—Rl£I)I--ll-:LD, J., presiding. On trial one

count was read by the plaintiff to the jury,

and the substance of the other was stated,

before any testimony was given. The

plaintiff then gave in evidence a copy of the

record of the justice’s judgment, rendered

June 23, 1843, described in his declaration;

also the petition of the plaintiff for the

benefit of the bankrupt act, dated Septem

ber 6, 1842, the decree of bankruptcy there

on, dated October 6, 1842, and the certifi

cate of his discharge in bankruptcy, dated

June 15, 1843. The plaintiff then of

fered in evidence ‘the original writ ‘531

in the suit in favor of the defend

ants against him, containing the en tries of

the continuauces and default and of the

amount of thejudgment thereon; to which

the defendants objected ; but the objection

was overruled by the court. The plaintiff

then offered as awitness Azel Spalding,the

justice who rendered the judgment sought

to be vacated, to prove how said suit came

194 22vr.
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to be continued and who made the entries

of thecontinuances and default on the orig

inal writ, and to prove his usual manner of

doing business as a justice. To the ad

mission of the witness for this purpose the

defendants objected; but the objection was

overruled by the court. This witness tes

tified, that the entries of the continuances

on said original writ were in the hand

writing of the defendant Biker, and that

the word “default” and his own name to

said continuances were in the hand writ

ing of the witness; that he usually directed

the party, for whom he did business as a

justicc, or his attorney, to make such en

tries for his own convenience, and he, as

justice, signed the same; that hepresumed,

that the suit was continued regularly, as

it appeared upon the writ, and that the

entries thereon were made by his direc

tion and signed by him at the time, and

that the suit was defaulted by him on the

twenty third of June, 1843; that he had no

recollection respecting said suit, either as to

the reason forthe continuances, or whether

Bancroft & Rikerrequested him to continue

it, but that he always allowed the plain

tiff to enter a cause continued, when the

defendant did not appear, if he chose, as

they knew more of their own business than

he, the witness, did. J. A. Vail was then

called as a witness by the

tiff in his proceedings in bankruptcy, that

he rccollected, that while those were pend

ing the plaintiff was sued by some of his

creditors, but that he did not recollect,

what the plaintiff said aboutthesuits; and

that the plaintiff at that time resided in

Middlesex, and was about there. This was

all the testimony on the part of the plain

tiff.

The defendants then proved, that the

hearing upon the petition of the plaintiff

for his discharge in bankruptcy was ap

pofnted for the eleventh of January, 1843;

that E. P. Jewett proved his debt against

the plaintiff, in the district court, on the

tenth of January, 1843, and filed his objec

tions to the discharge of the plaintiff on

the ground of afraudulent conceal

‘532 ment by him of his property; that an

‘order was granted by said court for

the personal examination of the bankrupt,

on motion of said Jewett, upon his objec

tions; that on the ninth of June, 1843, Jew

ett not having proceeded with his objec

tions,the plaintiff filed a motion in the dis

trict court for his discharge; and that his

discharge was granted on the fifteenth of

June, 1843. This was all the testimony on

the part of the defendants. The defendants

claimed, that, on this state of facts, the

justice had a right to continue the original

suit, as stated in his record, and that the

judgment was valid, and that the court

should so instruct the jury. But the court

charged the jury, that they were to inquire,

whether the defendants brought their orig

inal suit, returnable March 29, 1843, and

then, of their own mere motion, without

any agency, or order, of the justice, entered

it continued from time to time, until after

the plaintiff had received his discharge in

bankruptcy, and then entered a default

plaintiff. who!

testified. that he was counsel for the plain-i

and obtained the signature of the justice.

in order to defeat the operation of the

plaintiff’s discharge,—the plaintiff suppos

ing, at the time, that he been defaulted at

the return day of the writ; that the legal

presumption is in favor of the regularity

of the proceedings, as they appear on their

face, and that the continuanees were for

good cause,—but that this might be rebut

ted by proof; and that, if they were satis

fied, that the plaintiff was at home and

had notice of the suit, and that the defend

ants knew this and had the continuances

entered for the mere purpose of defeating

the operation of the plaintiffs discharge.

or if, as alleged in the second count, the

case was in fact defaulted at thereturn day

of the writ, and after the discharge the de

fendan ts entered thecontinuances upon the

files, so as to have it appear, that the de

fault was at a later day, and procured the

justice to adopt the entries as his record,

in either case the plaintiff was entitled to

recover, and otherwise not. Verdict for

plaintiff. Exceptions by defendants. After

verdict the defendants moved in arrest of

judgment, for the insufficiency of the decla

ration; but thecourt overruled the motion,

and rendered judgment for the plaintiff;

to which decision the defendants also ex

cepted.

‘J. A. Vail for defendants. ‘533

1. The original files of the justice

:were improperly admitted in evidence.

Strong et al. v. Bradley, 13 Vt. 9. Nye et

al. v. Kellam, 18 Ib. 594. 2. Spalding, the

justice, was improperly admitted as a wit

ness to explain the reason of his judicial

action and to contradict, or impeach, his

own record. The record of a justice judg

ment cannot be falsified, explained, or im

peached, by parof. Martin v. Blodget et

al., 1 Aik. 375. Spauldiug v. Chamberlin,

12 Vt. 538. Barnard v. Flanders, 12 lb. 657.

Pike v. Hill,15 Ib.183. Wheelerv. Lothrop,

4 Shep. 18. 3. The defendants were en

titled to the charge requested. The plain

tiff having notice of the justice suit, the

whole case really depended upon aquestion

of law, as to the right of the magistrate to

continue the case. The statute authorized

him to continue it at any stage of the pro

ceedings, and to any time not exceeding

three months. Rev. St.171,sec. 18. Griffin

v. Spaulding, 6 Vt. 60. The reasons for con

tinuing a cause, where the defendant does

not appear, are numerou. It is a practice

sanctioned by a standing rule in the county

court; and this court will not inquire of

another court the reason of its action,

where it has the power. The allegations

of fraud and corruption are of no force and

were not supported by any proof. Where

the act is le ml, the motive is immaterial.

Humphrey v. Douglass, 11 Vt. 24. There

being no material fact for the jury to pass

upon. it was error to permit the case to

go to them. Barnard v. Flanders, 12 Vt.

657. There was no evidence to sustain the

second count. The parol and record evi

dence was all against it. 4. The instruc

tions to the jury should not be sustained.

1. Because it was left to the jury to find

whether the defendants entered the justice

suit continued of their own mere motion,
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without anyagency or order of the justice,

—when there was no evidence tending to

show that fact. Manwell v. Briggs, 17 Vt.

176. 2. Becausethecountycourt instructed

the jury, that, where a cause has been con

tinued. parol proof might be received to

show that there was no good cause for

the continuance. 3. Because the jury were

told, that if the defendants procured the

continuance of the suit to defeat the effect

of the plaintiff’s discharge, the plain

‘5-34 tiff had made ‘out a case,—when the

evidence had no tendency to show

that fact. and the defendants had a right

to ask for a continuance, and the continu

ance was the act of the court, for which

andita querefa will not lie. 4. The charge,

so far as it refers to the second count, was

erroneous. All the evidence in the case

tended to negative thefacts put to thejury

to ffnd. 5. The court should have told the

jury. that all the allegations and proof, re

lating to the alleged misconduct of the jus

tice. were of no importance and could have

no force to enable the plaintiff to sustain

this action. Little v. Cook, 1 Aik. 363.

Eddy v. Cochran. lb. 359. Dod e v. Huh

bell, 1 Vt. 491. Titlemore v. ainwright,

16 Vt. 173. Betty v. Brown, lb. 669. Spear

v. Flint, 17 Vt. 497. As to the motion in

arrest :—The first count sets out nothing,

for which this complaint can be sustained.

The general charges of fraud have no hear

ing on this question. Dodge v. Huhbeil, 1

Vt. 491. The continuances complained of

were the act of thecourt. The plaintiff had

notice and could have appeared, if he de

sired. His neglect to appear, or his expec

tation ol- being defaulted, did not makethe

acts of the justice void. The second count

is had. also. This alleges fraudulent and

corrupt conduct in the magistrate, in his

judicial capacity. No court should permit

such a declaration to be read or a judg

ment to be rendered upon it. Middletown

v. Ames. 7 Vt. 166.

Peck & Colby and F. F. Merrill for plain

tiff.

1. Where a good matter of defence has

accrued since the judgment, or before the

judgment, and the party is deprived of the

opportunity to plead or prove it, by the

fraud or collusion of the other party, the

party so injured will be relieved by audita

querefa. 3 ill. Com. 405. Stnniford v. Bar

ry, 1 Aik. 321. Barrett v. Vaughan, 6 Vt.

244. ’Lovejoy v. Wcbber. 10 Mass. 103. The

jury have found, that the defendants en

tered the continuance on the writ deceptive

ly, so as to have the default appear of a

date after the discharge, and thus deprive

the plaintiff of the benefit of the bankrupt

act. This was an imposition on the court,

for which this is the remedy; Little v. Cook,

1 Aik. 36%; and a fraud on the plaintiff, for

which this is the only remedy. Supra. 2.

By law, judgment by default should

‘E335 have been entered against ‘this plain

tiff on the return day; and the plain

tiff had a right to rely upon that, without

appearing and moving the court for the

privilege; and the continuance is itself

such a fraud on the plaintiff, as entitles him

to relief in this form. Carrington v. Hola

bird, 17 Conn. 581. No other reason for the

continuance can be intended, and none wasl

proved ;—it could not have been continued

for notice.—as for that purpose it could

only be continued one month; Rev. St.

172, sec. 25; besides it was shown, that the

plaintiff was at home in Middlesex, and

not out of the state, and that known to

the defendants.

The opinion of the court was delivered by

RI-IDPfELD,J. The first question made in

the present case, that the ffies in the former

case between the parties were admitted in

evidence in this case, together with the

minutes made thereon and signed by the

justice, and also the second objection,that

the justice was improperly admitted to jus

tify in relation to the manner of such min-

utes being made and by whom made, seem

based upon the same general ground, viz,.

that the judgment is conclusive and not to’

be examined. But it seems to us, that

when andita querela is brought, alleging

the fraudulent misconduct of the party in.

obtaining a judgment, the judgment itself

cannot be regarded as an estoppel upon

the inquiry. If so, the remedy would in

most cases bewholly unavailing. The con-“

cinsiveness of a judgment only extends

to collateral attacks. When process is

brought directly upon thejudgment, wheth-

er by way of bill in equity, claiming a new

trial, or a perpetual injunction, on ther

ground of the misconduct of the party in

obtaining the judgment, or on petition for

new trial, or on petition for rehearing,

under our statute. or in cases like the pres

ent, the whole subject is necessarily open

to inquiry, as a mere matter in pals.

In many cases of audita querela, which

have been determined by thiscourt against

the sufficiency of the judgments of inferior

courts, when those judgments have been

reversed and vacated and the parties placed

in statu quo ante bellum, an objection of

the character above alluded to, if sustained,

must have precluded all inquiry. Eddy v.

Cochran, 1 Aik. 359, in effect decides this;

and the following cases are full authority

upon this pofnt, Brown v. Stacy, 9 Vt. 118;

Phelps v. Birge, 11 "t. 161 : Crawford

v. Cheney, 12 Vt. *567. In Pike v. Hill, ‘536

15 Vt. 183, something is said, which

is calculated to give the impression, that

the court hold a judgment, which is at

tempted to be vacated by audlta querela,

equally conclusive, as against that remedy,

as when attacked collaterally. But that

pofnt was not then before the court. The

record of the court below, in that case,

showed the defect complained of, and the

other party offered to show, that the rec

ord was false in that particular, for the

purpose of sustaining the judgment, and

the court held, that the party must be

bound by the record as it stood. This is

no doubt true in all cases. It involves an

absurdity, a solecism indeed, to sustain a

judgment. or record, by showing its falsity.

The sufficiency of all records is to be deterr

mined upon inspection ; and, ifnot sufficient

upon their face,they cannot be eked out by

parol evidence. But that question is

wholly distinct from that of the conclusive

ness of ajudgment, when process is brought
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directly upon it; and this distinction is not

sufficiently adverted to, by me, in the case

last named.

If this case were really continued, with

out the appearance of the defendant, and

without his consent, and with no statutory

or otherlegal ground for such continuance.

then, it was, in strictness, discontinued, i

and no legal judgment could thereafter be’

taken in the case, without the consent of

the defendant; and if one be taken. after

the suit is so discontinued, it will be vacated

-by andita querela, as has been repeatedly

-decided by this court. This point was ex

pressly ruled in Pike v. Hill, supra, and in

deed in most of the cases above cited. So

that the continuance of a suit from term

to term, without the consent of the defend

ant or other just cause, does always discon

tinue the suit. And this is always, in con

templation of law, the act of the plaintiff.

If the plaintiff choose to keep his suit upon

the docket from term to term by continu

ances, it is a matter into which the court

never looks. That is matter of course and

always of mere routine, if indeed it be not

provided for, by the general rules, to be en

tered by the clerk, without coming, in

form even, to the knowledge of the court.

But especially when it is shown, that no

good reason did exist for these continu

-ances, and that acorrupt, orinterested and

|unlawful one was apparent, and which

was fully adequate to produce the result,

it would be unphilosophical,we know,

‘537 not to attribute the re*sult to the

adequate cause. And in the pres

ent case, in addition to the legal discontin

nance of the cause, by carrying it forward

in court, by continuances without cause,

the effect of having the judgment beer so

iate a date is to deprive the defendant of a

sufficient legal and equitable defence, which

would have been conclusive in his favor,

unless impeached for fraud, had the judg

ment borne its proper date. We think,

then, that the defendant has thus,in effect,

been as truly deprived of his day in court,

his reasonable opportunity to make de

fence. as if he had never known of the day

of court. in the first instance, as in Stone

v. -ieaver, 5 Vt. 549. or as if he had in any

other modebeen deprived of his proper day

in court, by the fraud and circumvention of

the other party, which has always, in this

state, been held sufficient ground to vacate

the judgment, so obtained, upon audits

quereIa,—Ivhich in similar cases, in other

-states and in England, is more commonly

-done in the court of chancery perhaps.

The case cited from 17 Conn. 531, seems to

run with the present quatuor pedibus.

The charge to the jury seems to us en

tirely correct and in accordance with the

principles above stated. And for the same

reasons, the motion in arrest was properly

overruled.

Judgment affirmed.
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Answer TeaM, 1850.

PREssNrz

STEPHEN ROYCE,

Cums JcuGs.

ISAAC F. REDFIELD,

MILO L. BENNETT,

LUKE P. POLAND,

AssIsTANT JnnGss.

HoN.

Hos.

Hos.

HoN.

WILLIAM P. S.-xwyEn v. Jonx D. HowAnn,

and Josnus SAwYEa, Trustee.

(Lamoille, Aug. Term, 1850.)

So far as the trustee is concerned, there is no sub

stantial difference between the form of the trus

tee process under the Revised Statutes and un

der the former statute; and process, issued since

the enactment of the Revised Statutes, in the

form required by the former statute, will not, as

to the trustee, be dismissed on motion for that

cause.

That the trustee, by thatform of process, is required

to answer the plaintiff upon his declaration is

mere surplusage, under the existing law, and

does not vitiate the process.

‘And process, issued in that form and duly -"539

served upon the principal debtor, is not,

under the Revised Statutes, defective as to him.

The case of Park et al. v. Trustees of Williams, 14

Vt. 211, considered and explained.

Trustee process. The process wasin these

words:—“State of Vermont, Lamoille

County, as. To any sheriff or constable of

Vermont, Greeting. By the authority of

the State of Vermont, You are hereby com

manded to attach the goods, chattels and

estate of John D. Howard, late of Hyde

park in the county of Lamoflle, but now in

parts unknown, to the value of one thou

sand dollars, and him notify to appear be

fore the county court next to be holden

within and for said county on the second

Tuesday of June next, and also to summon

Joshua Sawyer, of Hydepark in the county

of Lamoflle, trustee of said John D. How

ard, if to be found in your precinct, to ap

pear before thecounty court next to behold

en at Hydepark within and for the county

of Lamoille, on the second Tuesday of June,

A. D. 1843, then and there in our said court

to answer unto William P.Sawyer, of said

Hydepark, upon his, the said William P.

Sawyer-s, declaration against the said John

D. Howard, in a plea.” &c.; [declaration

for money had and received. and for money

paid ;] “To the damage of the said William

P. Sawyer, ashe saith, the sum of one thou

sand dollars. And the said William P.

Sawyer farther saith, that said Joshua

Sawyer has in his possession money, goods.

chattels, rights, or credits, of the said Jofn.

D. Howard, to the amount of one hundred

dollars. And you are farther commanded
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to leave a true and attested copy of this

writ. with your return of your doings

thereon, with the said John D. Howard,

the principal debtor, or at his last and usual

place of abode within this state. Fail not”

&c. The defendant moved to dismiss the

suit, for the reason, that the writ was dated,

served and entered in court subsequent to

the enactment of the Reflsed Statutes, but

was not in the form prescribed by the Re

vised Statutes, but the trustee was sum

moned to answer to the plaintiff’s decla

ration,contrary to law. The county court

dismissed the suit. Exceptions by defend

ant.

H. P. Smith for defendant.

The process,in this case, is in the form re

quired by the old statute. Sl. St. 154, 155.

Acts of l.\-:l5, p. i2. The Rev. St. reversed

the procedure under the former statute,

changed theform, and prescribes a different

process, the observance of which is

‘540 imper‘ative. Rev. St. 484, 504. The

case of Park et al. v.Trustees of Will

iams, 14 Vt. 211, is directly in point. If a

writ materially vary from the outlines of

the form prescribed by statute, it will abate.

Cooke v. (libhs,,-3.\iass.193. Wood v. Ross,

11 lh.276. Defective processcan be objected

to by motion. or plea. 1 U. S. Dig. 11.

J . Sa w_rer for plaintiff.

The opimon of thecourt was delivered by

REDFn-n.n,J. This isamotion to dismiss

the writ and the action on the ground of

material defects in the form of the writ.

The case of Park et al. v. Trustees of Will

iams,14 Vt. 211is relied upon as an author

ity in pofnt. But the cases are essentially

different. In that case there was in reality

no process against the principal debtorand

no service. The old statute did not con

template, that the case would proceed, un

less the goods, &c., should be found in the

hands of the trustee: so that the process

was, in fact and in form, against the trus

tee, and only contained a parenthetical di

rection to the officer to leave a copy for the

principal debtor, for the mere purpose of

notice, as he was interested in the proceed

ing, but not esteemed a necessary party in

court.

Under the Revised Statutes the principal

debtor is a necessary party, and the pri

mary party, and the proceeding against the

trustee is merely incidental ;—so that trus

tees may now from time to time be added,

as they shall be discovered, before service

on the principal debtor. In the case of Park

et al. v. Trustees of Williams, the suit was

dismissed. on motion of the principal debt

or. because it was wholly defective, in re

gard to process and service, as against him,

who was the chief party defendant. That

process does not seem to have been regard

ed as defective, as against the trustee. It

contained, as this does. all that is requisite,

as far as the trustee is concerned. In one

case it is alleged, that he has goods, &c., of

the principal debtor to a certain amount,

and in the other he is required to disclose

all he has in his possession.

Under the old statute, and in this case,

thetrusteeis farther required to answer the

plaintiff upon his declaration against the

principal debtor. But that is what, by law,

|he is not bound to do, and such a command

, in the writ, based upon no law, is mere

’ brutum fulmen, mere surpinsage, and of no

avail for good. or evil.

‘We do not therefore think there is, ‘5i1

so far as the trustee isconcerned, any

substantial difference between the form of

the writ under the former statute and the

present Revised Statutes. And we are not

prepared to say, that the suit shall be dis

missed, or even abated, for a mere formal

defect, which is immaterial, even if it be a

statute requisite. Verbal departures from

statute forms are found in almost all our

judicial and other proceedings, and still they

have always been upheld, where the depart

ure was not in matter of substance. And

that an obsolete form, found in some for

mer statute, is adopted, does not make the

case worse, if the two forms are, in sub

stance, alike. This has been expressly de

cided, in regard to the form of taking depo

sitions under the Revised Statutes,—that

the form of the former statute is still saili

cient. And I have no doubt, a similar rule

will be adopted as to othercases, wherethe

difference in the forms is not of substance.

So that we are not prepared to say, that

the process is so defective, asto the trusteer

that on that account alone it should be dis

missed. We think the present writ, with

reference to theexistinglaw,contains, as to

the trustee, all that the form of the Revised

Statutes requires, that is, to appear and

disclose the goods, &c. of the principal

debtor in his hands, and something more,

which is merely nugatory. The case of

Park et al. v.Trustees of Williams does not

touch this pofnt.

We come, then, to inquire upon the very

pofnt of the decision in Park et al. v. Trus

tees of Williams. viz., the process against

the principal debtor. In that case the form

was that of the statute of 1797 and 1SU?.

which contained no process whatever

against the principal debtor, and in that

case there was no service upon him. For

this reason alone this court held the process

fatally defective. If that betrue of the pres

ent writ, it must share the same fate.

The Revised Statutes require, that there

should be an entire writ,either ofsummons,

or attachment. in the first instance, against

the principal debtor. And in looking into

the present case. and comparing the writ.

word by word, with the common writ of

attachment, we find a full and exact corre

spondence,until wecome to the expression,

“Then and there in said court to answer to

the plaintiff in a plea.” Instead of this. the

trustee is summoned to answer to the plain

tiff on his declaration against the principal

debtor. This is informal. and irregular;

but it is not a defect in the process,

‘but rather in the declaration. It ‘542

might, in strictness, be said to be a

declaration, to which the trustee is required

to answer, as. under the old statute, he was

allowed to do. But as it could have no

such legal effect under the existing faw,and

as the declaration is entitled against the

principal debtor, and the processis entire to

bring the party into court, and duly served,

we think it ought to be intended that he is

brought into court to answer to this dec

laration.

198 22 vi-.
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It does notappear to us,that there really

is any such uncertainty in regard to thetrue

import of this process, as could be made

the ground of a plea in abatement, or spe

cial demurrer. Clearly we think it is not a

case, where the whole proceedings areto be

dismissed, as fatally (it-fer-tire.

The case was then tried upon the plea of not

guilty, and a verdict returned for the com

plainant. and an order of affiliation made.

J. Cooper for defendant.

The right of action,in this case, is created

by statute, and hence must be local in its

I effects. The object of the statute originally

Judgment reversed and motion to dismiss was, to provide for the maintenance of ille

overruled.

.543 ‘COUNTY OF ORLEANS

Auousr TERM, 1850.

PREsENT:

Hos. STEPHEN ROYCE,

Can-:1» Jonas.

HoN. ISAAC F. REDFIELD,

Hos. MILO L. BENNETT,

Hos. LUKE P. POLAND,

Assisrlnrr Jvnoss.

__

SARAs GRAHAM v. Gr:onGs MoxsERan.

(Orleans. Aug. Term, 1850.)

A proceeding, for the purpose of atfiliating a has

tard child and compelling aid from the father in

its support, is, in its nature, confined to causes

of action arising within this state. Such a pro

ceeding is altogether a matter of internal olice,

and in its very nature as exclusively loc , as is

the administration of criminal justice.

Where, in such case, it appeared, that the child

-was begotten and born out of the state, and that

the parties never resided within this state, the

mother being only temporarily here at the time

the proceedings were instituted, and that the

child, at the time of the trial, was in the care of

a family residing in this state, the suit was dis

missed, upon motion.

‘544 ‘This was a complaint for bastardy,

in which it was alleged, that on the

eighth of July,1i<47, a child was begotten

by the defendant upon the body of thecom

plainant at Stanstead in Canada East, and

that said child was born a bastard at Wal

pole in the state of New Hampshire on the

tenth of April, 1848. and was still living. The

defendant moved, that the suit be dismissed,

alleging, that neither the defendant, nor the

complainant, nor the bastard child, was, at

the time of making thecomplaint, orat any

time before or since that time, a citizen, in

habitant, or resident of the county of Or

leans, or within the state of Vermont, and

that the said child was begotten without

this state. The motion was demurred to,

except so far as thefacts therein stated may

be varied by an agreement between thepar

ties as to the facts, in which it was stated,

that, at the time the complaint was made

and the warrant issued, the complainant

and her bastard child were temporarily in

the town of Derby, in thecounty of Orleans,

that the complainant, being a foreigner,

had no settled residence, and that, at the

time of fiiing the motion to dismiss in this

case and forsome months previous, thebas

tard child of the complainant was a resi

dent of the town of Derby. The county

court, June Term, 18l9,—PoL-.wn, J ., pre

siding,—overruled the motion to dismiss;

to which decision the defendant excepted.

gitimate children. 1 Tol. St. 379, sec. 1.

Rev. SL348. This statutecannot extend to

children begotten and born in a foreign

country. Originally the right of action was

first given to the overseer of the poor, and

that only when the child was likely to be

come chargeable; and the right of action

ceases on death, or miscarriage of the wo

man. I Tol. St. 379. The expression “any

justice in the same county” means some

thing in regard to locality. It refers to the

domicll of one of the parties,—either moth

er, putativefather, orchild. Thecase

of ‘Allen v. Ford, 11 Vt. 367, seems to ‘545

have given the true construction to

this expression. This prosecution is penal,

and strictly penal, in its consequences; if

so, it falls within the principle of Slack, q.

t., v. Gibbs, 14 Vt. 357.

C. W. Prentiss for plaintiff.

The child and the mother were in Derby,

in Orleans county,l-or a few days, after the

birth of the child,and then the suit was in

stituted,—and we insist properly; for it is

a civil suit,—Coomes v. Knapp,1l Vt. 543,

and in its nature transitory, not local. Den

nett v. Kneeiand.6 Greenl.460. Williams v.

Campbell, 3Met. 209. It is in its nature tran

sitory, when considered as a suit to give re

lief, indemnity, or damages,to the mother,

for the injury she has received,—or rathcr,

for the burden imposed upon her. It is so,

when considered under the pauper law sys

tem, that is, if the burden is cast, or is like

ly to be cast, upon a town in this state, the

object of the law is to relieve such town.

Sisco v. Harman, 9Vt.129. Derby was the

town, to which the child was likely to be

come chargeable, and there was the place,

where the process should be instituted.

The opinion of the court was delivered by

RsDFmLD, J. This is a complaint and.

proceeding, under the statute in regard to

bastards and bastardy. The important

facts, admitted on the record,are, that the

child, which is coniessedly not legitimate.

was begotten and born out of the state, and

the parties never resided in the state, the

mother only being temporarily here, at the

time the proceedings were instituted. The

child resided, or was in the keeping of a

family, which resided,in Derby in this state,

at the time of the trial.

The court are well agreed, thataproceed

ing,ior the purpose of atliliating a bastard

child and compelling aid from the father in

its support, is, in its nature, confined to

causes of action accruing within the state.

The remedy isapcculiar one, and given and

regulated exclusively by statute, and has

no fair or reasonable application to causes

of action accruing out of the state. And if

we allow a case, which accrued in a neigh

boring state, or province,to be brought in

to our courts, we could not exclude

such a case, coming from ‘Japan, or ‘546

farther India.or Kamschatka. Or, if
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we admit such cases to come into our]

courts from countries, where similar laws

exist. we must, equally, from countries,

whereno such laws exist, and, for aught we

can perceive, from those countries where

polygamy is allowed to the fullest extent.

We should thus be liable to becomeengaged

in a species of knight errantry, in aludicrous

attempt to redress the wrongs and regulate

the police of other countries, in matters

which very little concern us. The truth is,

the proceeding is altogether a matter of-

internal polh-e.and in its verynature as ex-I

clusiveiy local, as is the administration of

criminal justice.

it is not necessary here to consider, how

far the case of a woman, bona fide coming

into this state to reside, before the birth of

the child, might merit adifferent considera

tion. it is supposable. too, that, should the

birth of such a child occur during the tem

porary absence of the mother from the

state. with the continuance of the animus

revertendi, she might, on her return to the

state. be entitled to proceed against the

father, under these statutes.

Judgment reversed and suit dismissed.

JonN STAm--oRD,Jn., v. WILr.um P. BArEs.

(Orleans, Aug. Term, 1850.)

The party, in an action of book account, may testify

to distmct admissions of facts, made to him by

the adverse party, although made after the com

mencement of the suit, and during a negotiation

for a settlement, or compromise.

I A distinction is made between facts admitted

pending an attempt to compromise, and a mere

proposition of settlement; the former bein ad

missible as evidence while the latter is not. ail

road (30. v. Ragsdale, (Tex.) 2 S. W. Rep. 515. The

general rule is that all admissions, not expressl

made to make peace, and all independent facts -

mitted during negotiations for settlement, are ad

missible in evidence. Bank v. Seymour, (Mich.)

31 N. W. Rep. 140. The admission of a fact, made

because it is a fact, may be shown though made

upon the occasion of an attempted compromise.

Quinuv. Halbcrt, 57 Vt. 178. But otherwise, where

the admission is made 100 en the way to a com

romise. Railroad Co. v. right, (Ind.) 16 N. E.

gap. 145. If the admission is of such a nature as

that the court can see it would not have been made

except for the purpose of producing the objects of

the negotiation. and under an agreement that could

be fairly implied from the circumstances that it

was not to be used afterwards to the prejudice of

the party making it, such admission is properly ex

cluded. White v. Steam"Ship Co., (N. Y.) 6 N. E.

Rep. 289. Letters written in response to a propo

sition for a compromise of a disputed claim are

not admissible to show an implied admission of

liability. Kierstead v. Brown, (Neb.) 37 N. W.

Rep. 471. But an oflfer made by a veudee of goods

to the seller to pay 50 cents on the dollar, and

which he terms an effort to compromise, does not

constitute such a pro osition made with a view to

compromise as is exe uded by the rule where there

is no dispute as to the liability of the purchaser.

Cooper v. Jones, (Ga.) 4 S. E. Rep. 916. And where ,

the defendant sought a conversation with plaintiff

with regard to injuries which the latter had re

ceived from defendantfls dog, and offered to pay a

certain sum, which was declined as not sufficient

in amount, such offer was held to be admissible,

there being no reservation that the conversation

was to be confidential, nor that the offer was made

for the sake of peace. Brice v. Bauer, (N. Y.) 15

N. E. Rep. 695.

Book account. Judgment to account

was rendered, and an auditor was ap

pofnted, who reported, that he found due

to the plaintiff $11,128, and also reported,

that,upon the trial before him,the plaintiff

offered to prove, by his own testimony, as

admissions of the defendant, aconversa tion

between himself and the defendant, after the

writ was served, and when the defendant

was endeavoring to effect a compromise.

or settlement, with the plaintiff,to avofd a

law suit, and that this testimony was ob

jected to by thedefendant,but admitted by

the auditor. The county court, De

cember Term, 1849,—PoLAl\-D, J ., pre- ‘547

sid‘ing,—accepted the report and ren

dered judgment thereon for the plaintiff.

Exceptions by defendant.

C. W. Prentiss, for defendant, insisted,

that the admissions of the statements of

the defendant was erroneous, and cited

Stranahan v. East Haddam, 11 Conn. 507,

-Mitchell v. Preston. 5 Day 100, Marsh v.

Gold et al., 2 Pick. 2755, Gerrish v. Sweetser,

4 lb. 374, 1 Phil. Ev. 82, 83, and Cow. & H.

Notes to Phil. Ev. 109, n. 196.

J. L. Edwards and W M. D1ckerman.for

plaintiff, insisted, that the party, in an ac

tion npon book account, may testify to ad

missions made by the adverse party,—cit

lug Reed v. Talford, 10 Vt. 568,—and that

evidence of the admission of any independ

ent fact is receivable, though made during

a treaty of compromise,—citing 1 Greenl.

Ev., sec. 192, Mount v. Bogert, Anthon 259,

1 Greenl. Ev. 245, n., and Thomson v. Aus

ten. 2 D. & R. 358.

The opinion of thecourt was delivered by

PoLAND,J. Thecase of Reed et al. v. Tal

ford, 10 Vt. 568, establishes the doctrine,

that, in an action on book account, aparty

may testify to the admission of the other

party.

It is objected, however, in the present

case, that the defendant’s admission (to

which the plaintiff was permitted to testify)

was made after the commencement of the

suit, and when the defendant was endeav

oring to make acompromise, orsettlement,

with the plaintiff, in order to avofd a law

suit. It is now well settled, that a mere of

fer, or proposition, made by a party to his

adversary for the purpose of effecting aset

tlement of a suit, is not receivable in evi

dence, as an admission of any liability up

on the party making such offer. It in

equally well settled, also, thata distinct ad

missi0n of a fact may be given in evidence

against the party making it, though such

admission were made during a negotiation

for a settlement, or compromise. Sauborn

v. Neilson, 4 N. H. 501. Hamblett v. Ham

blett, 6 lb. 333. Marsh v. Gold. 2 Pick. 284.

Hyde v. Stone, 7 Wend. 354. Thomson v.

Austen, 16 E. C. L. 94. In the case of Wal

lacev.Small,1 M. & M.-446, [22 E. L-. L. 562.]

it was held by Lord TENTERDEN, that an

offer of a specific sum, by way of compro

mise, was admissible in evidence, unless

accompanied with a caution, that

‘the offer was confidential. But this ‘548

decision has frequently been doubted,

and has not, in this country at least. been

followed. it does not appear from the re

port of the auditor, what the delendant’s
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admissions were,to which the plantiff was I firm from Blake, for the security of which

permitted to testify; and the objection is

based upon the broad ground, that all ad

missions, made during the pendency of ane

gotiation for a settlement, areinadmissible.

This, as we have seen,is not maintainable;

and as it does not appear, that the admis

sion proved was of that class, which is ex

cluded, the county court were correct in

giving the plaintiff judgment on the audi

tor’s report, and the same is afiirmed.

SAMUEL BLAKE v. DANIEL BucaANAN.

(Orleans, Aug. Term, 1850.)

Where a promissory note was assigned to a firm,

as collateral security for a debt due to the firm

from the payee, and, upon the trial of a suit in

stituted by the firm, in the name of the pay

upon the note, one member of the firm execute

to his co-gartners an assignment of all his in

terest in t e note, or suit, and in the debt due to

the firm from the payee of the note, and his co

artners thereupon released him from all liabil

ty for costs, &c., in the suit, it was held, that

he was thereby rendered a competent witness on

the part of the plaintiff.

After a promissory note, not negotiable, has been

assigned by the payee to his creditor, as collater

al security for a debt, and the maker of the note

has had notice of the assignment and acknowl

edged the note to be due and promised to pay it

to the assignee, he cannot pay the note to the

payee, or receive any release from him, which

will operate to defeat the equitable interest of

the assignee.

When a suit, in which the general issue has been

gleaded, is referred under a rule of court, the

efendant cannot, upon the trial before the ref

eree, avail himself of that, which is mere matter

of offset.

But the equitable interest of the assi nee of a

promissory note, not negotiable, whic was as

signed as collateral security merely, extends

only to the amount of the debt, for the security

of which it was assigned, and not to costs, whic

have accrued in a suit subsequently commenced

thereon; and in a suit by the assi ea, in the

name of the payee, against the ma er, the de

fendant. as to the amount beyond the equitable

interest of the assignee, may avail himself of a

release, obtained by him from the payee subse

quent to the assignment.

‘549 ‘Assumpsit upon a promissory note

for $121,-16, not negotiable. Plea, the

general issue. The suit was referred under

arule from thecountycourt, and the referee

reported the facts substantiallyas follows.

The plaintiff gave in evidence the note de

clared upon, the execution of which was

conceded; and thedeienduntthen produced

a release of the note. executed by the plain

tiff. The counsel for the plaintiff then

claimed, that the note was the property of

Cobb, Rollins & Co., that it was assigned

to them by Blake, the payee, in September,

1842, which was previous to the execution

of the release produced by the defendant,

and that the defendant was then notified of

the assignment and promised to pay to

them the amount due upon the note, and

offered to prove these facts by Cobb,—one

of the firm of Cobb, Rollins & Co., to whose

admission as a witness the defendant ob

jected. Cobb then executed to his copart

ners an assignment of all his interestin the

note and suit, and in the debt due to the

the note was assigned to the firm, and the

other members of the firm executed to Cobb

a release from all liability for the costs &c.

of this suit. The defendant still objected to

the witness, but the objection was over

ruled, and the referee found, from the testi

mony of Cobb, that in September, 1842,

Blake, being indebted to the firm in the sum

of $112, assigned and delivered to them this

note as security for his indebtedness, and

that as early as November,1842,the defend

ant was notified by the firm of this assign

ment, and then acknowledged, that the note

was due, and promised to pay it to the firm;

—but the referee reported, that if Cobb was

not properly admitted as a witness,—which

question was submitted to the court,—then

he did not find this acknowledgment and

promise proved. The referee further re

ported. that he found, from other testi

mony, that the note was in fact assigned

to the firm, in September, 1842. for the pur

pose above stated, and that the defendant,

on the fifth day of December. 1842, was noti

fied by the firm of the assignment. and then

informed the aesignees, that nothing had

been paid upon the note, that he had some

contingent claim toapply against the note,

and that he made the note not negotiable,

intending it as security for that contin

gency,—which contingency depended upon

the fulfilment of some contract between

Blake and the defendant in refer

‘ence to land,—but that he was will- ‘B50

ing to pay the whole of the note to the

firm, if Blake should fulfil that contract.

It also appeared, that the defendant then

informed the firm, that about fifty dollars

depended upon that contingency, but did

not then say to them, that he should de

cline paying to them the residue of the note.

It appeared, that Blake had executed to

the defendantadeed of certain land, and at

the same time executed to the defendant a

contract to procure for him the title to

about twelve acres of land adjofning the

land conveyed by the deed, to the possession

of which the father of Blake was entitled

during hislife, and thatthenotein suit and

othernotee, amounting in all to about five

hundred dollars, were at that time executed

by the defendant to Blake for the deed and

contract. The defendant took possession of

the premises, under the deed and contract,

by consent of the plaintiff’s father, and oc

cupied them about two years, and made

some improvements upon the land, when a

difficulty arose between the plaintiffs fa

ther and the defendant in reference to the

p0ssession,and the defendant was forbid to

work upon the twelve acres; and about

the time of this difficulty Blake and the de

fendant concluded to rescind, and did re

scind, the whole trade, and Blake surren

dered to the defendant his notes, and exe

cuted to him the release above mentioned,

intending thereby to discharge the note

now in suit, and paid the defendant for the

improvements, which he had made upon

the premises, and the defendant surrendered

the land and the possession ofit. The con

tract above named wasin writing, and was

surrendered by the defendant to Blake to

be cancelled, when the trade in reference to
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made in reference to the competency, or pay thenoteto Blake,ortake any discharge,

sufficiency, of evidence of the admissions of or release. from him, which would operate

Blake, to provethe loss and contents of the to defeat the interest, which Cobb, Rollins

written contract,—the referee reporting, & Co. had acquired in the note. This prin

that, if such evidence were improperly re- ciple has been so long and so well settled,

ceived by him, he was unable to find, that that authorities need not be quoted to sus

the paper was lost, or its contents. This tain it.

suit was instituted by Cobb, Rollins & Co., The notes given by the defendant to the

and was prosecuted by the other members plaintiff were supported by a sufficient con

of that firm, after the release of Cobb, for sideration, viz.. the conveyance of the land

their own benefit. It farther appeared,that and the contract to convey, and there was

Cobb, Rollins & Co. commenced a suit no such partial failure of consideration, as

against Blake in Canada, in January, 1845, would have enabled the defendant to set

upon the debtfor$l12,00, above mentioned, it up as a defence, eitherin whole orin part,

and obtained a judgment thereon. which. to an action upon the notes under the plea

with the costs, amounted to $200,00, and it of the general issue. It does not distinctly

did not appear, that Blake had paid any appear, that the written contract in rela

part of it, or that Cobb, Rollins & tion to the land had ever been broken at all

‘551 “C0. had any security for their de- by the plaintiff; but ifit had been,theonly

mand, except the note now in suit. mode of making it available as a defence

The referee reported, that the amount due was by pleading it in offset, as a distinct

upon thenote was$182,25;thattheam0unt, claim against the plaintiff. Whether this

deducting $50,00 mentioned by the defend- could have been done by the defendant.

ant December 5. 1842, was $108,22; and that after notice that the note had been assigned

the amount due upon the claim in fa- and a promise on his part to pay it to the

vor of Cobb, Rollins & Co. against Blake, assignee, may well admit of doubt; but it

exclusive of the costs of the suitin Canada, is not necessary now to decide that ques

was $15736. Thecountycourt,JuneTerm, tion. In this case the general issue alone

1849,—PoLAND, J ., presiding,—accepted the was pleaded by the defendant, which would

report and rendered judgment thereon for exclude this defense,evenifthesuit had been

the plaintiff, for $15736. Exceptions by de- for the benefit of Blake, the party of record.

fendant. The discharge from Blake to the defend

ant of this note, long after notice of its as

signment to Cobb, Rollins & Co. and the de

fendant’s promise to pay it to them, was a

clear fraud upon their equitable rightin the

note, and, upon the plainest principles of

law and common honesty andjustlce, could

not be set up and made available to bar a

recovery for their benefit, to the extent of

their interest under the assignment.

The note being assigned by the plaintiff

to Cobb, Rollins & Co., to secure a debt of

$112 only,the balance of the note remained

the property of Blake, and to that extent

we think he might settle or discharge it.

Thesubsequentincrease of thedebt of Cobb,

Rollins & Co. against the plaintiff, by the

costs of a suit against him to enforce the

collection of it, did not give them any

greater interest in the note against the de

fendant, than they took by virtue of the

original assignment; and therefore

the discharge from the plaintiff to ‘the ‘553

defendant would be operative as a de

fence to the balance of the note, above the

amount of the debt, which it was assigned

to Cobb, Rollins 8| Co. to secure.

—for defendant.

6'. W. Prentiss, for plaintiff, cited Cum

mings et al. v Fullam, 13 Vt. 43-l.Strong v.

Strong, 2 Aik. 373, Weeks v. Hunt, 6 Vt. 15,

Campbell v. Day, 16 Vt. 551, Stiles v. Farrar,

18 Vt. 444, Warner v. McGary,4Vt.507,Bul

lard v. Billings, 2 Vt. 309, Hines et al. v.

Soule, 14 Vt. 99, Washburn et al. v. Ramsdell,

17 Vt. 299, and Sargeant v. Sargeant, 18 Vt.

371.

The opinion of thecourt was delivered by

PoLAND. J. The first question in thlscase

is as to the admissibility of Cobb as a wit

ness. He was a member ofthe firm of Cobb,

Rollins &Co., to whom thenote, upon which

the suit was founded, had been assigned by

the plaintiff, and for whose benefit the suit

was brought and prosecuted. We do not

discover any reason, why the releases, from

Cobb to the other members of the firm, of

all his interest in the note, or salt, and of

the debt of the firm against the plaintiff,

which the note was assigned to secure, and

their release to him, did not discharge him

from all legal interest in the suit and ren

der him a competent witness. This very These views render it unnecessary for us

question seems to havebeen directly decided to examine the remaining questions sub

by this court in the case of Moore v.Adm’r mitted by the referee in his report. The

of Rich, 12 Vt. 563. judgment below, ha vingbeen in accordance

Cobb being admissible as a witness, the with the views aboveexpressed,isaffirmed.

referee reports,that he finds, that the plain

tiff,in September, 1842, assigned the note to I

the firm of Cobb, Rollins & Co., to secure a

debt due to them from himself for the sum TowN 01" NEwPoRT v- TowN 01" DERBY

of $112, and that notice was soon aftergiv- (orlemw, Aug. Term, 1350.)

i b b, R i .8:, otlosltl-ff; ggegggnggtwgocggkno:.l|L3g.e% Under the Revised Statutes of this state an illegit

- the note to be ’due and promised to imate child does not follow the settlement of the

,. mother derived by marriage after the birth of
‘592 Pay the note to ‘them- Afterthi5n()I the child There is no difference, in this respec

tice of the assignment of the note to between the Revised Statutes and the mum 0

Cobb, Rollins & Co., and of their equitable in- , 1:317.

the land was rescinded. A question we terest in the note, the defendant could not
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Appeal from an order of removal ofapau

per. from Newport to Derby, made by two

justices of the peace, pursuant to the stat

ute. The facts were agreed to be as follows.

The pauper,John Knox. at the time the or

der was made, was fourteen years of age.

and an illegitimate child. Hecameto New

port with his mother. some years previous

ly, from the state of Maine, and neither he

nor his mother had any settlement in this

state previous to that time. The mother

married one Luther Agen, who had a settle

ment at the time in Derby and has ever

since retained it. The pauper resided in

Newport from the time he came into the

state with his mother, untilthe order of re

moval was made. His mother has resided

with Agen, in Derby, since their marriage.

Upon these facts the county court. June

Term, 1849,—Pomsu, J ., presiding,—ad

judged, that the pauper was unduly re

moved. Exceptions by plaintiffs.

H. F Prentiss for plaintiffs.

The pauper’s mother, by her marriage

with Agen, gained a settlement in Derby.

Rev. St. 99, sec.1. And it would seem,from

the same authority, that the pauper, being

an illegitimate child, follows and has the

same settlement,—the statute being,

‘554 that “lllegitl'mate children shall fol

low and have the settlement of their

mother.” There is a marked difference be

tween this case and that of Burlington v.

Essex, 19 Vt. 91. In that case the pauper

had a settlement by birth, under the com

mon law, and it was held, that the statute

of-18l7, being in its terms wholly prospect

ive, could not have a retrospective effect

and change a settlement acquired previous

to the enactment of that statute.

J. L. Edwards for defendant.

The construction of the statute,—Rev. St.,

c. l5.§ 1,—is determined by the case of Bur

iington v. Essex. The settlement must be

acquired by the mother in her own right, in

order to transmit it to the children. Man

chester v. Springfield, 15 Vt. 385. Legiti

mate children do not follow their mother’s

derivativesettlement; Wells v. Westhaven,

5 Vt. 322; and there can be no distinction

in this respect, between legitimate and ille

gitimate children.

The opinion of the court was delivered by

Rmn-usLD, J. The only question in the

present case is, whether an illegitimate

child,under the Revised Statutes,takes the

settlement of the mother, derived from her

husband, after the birth ofsuch child. This

point was expressly decided by this court

in Burlington v. Essex, 19 Vt. 91, so far as

the statute of 1817 isconcerned. Thatstat

ute was precisely like the present, so far as

this pofnt is concerned, with the change of

a single word, which, we think, is not im

portant. In the statute of 1817 the expres

sion is, “shall have the settlement of the

mother,” and in the Revised Statutes the

expression is, “shall follow and have.”

We do not think any difference in construc

tion could be based upon any such difference

in the terms used. It is said, a different

construction of a similarstatute obtains in

some of the states. See Plymouth v. Free

town, 1 Pick. 197; Canajoharie v. Johns

town, 17 Johns. 41; Petersham v. Dana, 12

Mass. 429. But this point was decided in

this court as early as 1836, in the county of

Addison, in a case not reported, and in ac

cordance with what we understand -to be

the rule, as to legitimate children,having a

settlement in the right of the mother, in

England, if the mother obtain a new settle

ment by marriage. Judgment affirmod.

‘CHAoNCEY HoLMAN v. SAMuEL S. ‘55.’:

KIMBALL.

(Orleans, Aug. Term, 1850.)

Communications made by a party to one who is

acting as his counsel in the commencement and

mana ement of a suit, but who has not been ad

mitte as an attorney, and who is not a clerk in

the offioe of an attorney, are not privileged, al

though he may be pursuing the study of the law

under the direction and instruction 01’ one who is

an attorney.

Trover for a quantity of hay, &c. Plea,

the general issue, and trial by the jury,

December Term, l849,—PoL.mn, J., presid

ing. On trial the defendant offered in evi

dence the deposition of Thomas Abbott/to

prove admissions and communications re

lating to this suit, made by the plaintiff to

Abbott, while he was acting as counsel and

attorney fortheplaintiff in this suit. It ap

peared, that Abbott had an office and did

business as a lawyer in Barton, where the

plaintiff resided, and that he was employed

by the plaintiff to bring this suit. Abhott’s

name was indorsed upon the writ, as at

torney for the plaintiff, and after the suit

was entered in this court. upon appeal, his

name was entered upon the docket, as at

torney for the plaintiff. Abbott had pre

viously been a student in the office of Mr.

Cooper, an attorney at Irasburgh, and was

still pursuing his studies under Mr. Cooper’s

direction,but had an ofiice and did business

upon his own account; and he had not been

admitted to the bar, as an attorney,at the

time above referred to, but subsequently

was admitted. Thecourtexcludedthedep

ositions. Other questions were made upon

the trial, and were argued in the supreme

court; but as they were not decided by the

court, they need not be stated. Verdictfor

plaintiff. Exceptions by defendant.

T. P. Redfield, for defendant, insisted. that

Abbott’s deposition should have been re

ceived,and cited 2Stark. Ev. 229. and 1 Phil.

Ev. 183.

for plaintiff.

‘The opinion of thecourt was deliv

ered by

‘556

REDFlELD,J. Some questions are raised.

in regard to the merits of this case, which

are claimed to have been decided, when the-

case was last before this court: but not

having participated in that decision I could

say nothing in regard to it. As the ques

tion in regard to the admissibility of Ab

bott was decided by this court in Windsor

county, on the winter circuit, and the case

must go back for a new trial, that his tes

timony may be received, I have spent no

time in regard to any other question. The

privilege of refusing to disclose confidential

22 v1-. 203
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then gave evidence tending to prove, that

the defendants cut and carried away two

pine trees from the east side of the lot,

about sixty rods from any land actually

improved or occupied by the plaintiff. The

plaintiff also offered to prove by one

Thompson, that the defendant Tallman

came to the witness five or six weeks before

these trees were cut, and proposed that he

should go with him and cut some pine tim

ber on that lot,—which was declined by

Thompson. This testimony was objected

to by the defendants, but admitted by the

court. The defendants requested the court

to charge the jury, that unless the plaintiff

was actually in possession of the land.

where these trees were cut, or was in the

actual occupation of some portion of the

lot under color of title to the whole lot, he

had not proved such a title. as would en

able him to recoverin this action ; and that

the reservation in the contract between

Paddock and the plaintiff. in re

‘lation to cuttingtimber bytheplain- ‘558

tiff, precluded the plaintiff from re

covering against any person who shoulu

cut pine timber on the lot. But the court

charged the jury, that if they found, that

the plaintiff had cleared a part only of said

lot and actually improved and cultivated

only a part, but did so under a claim to

the whole lot by virtue of his contract with

Paddock, he must be deemed to have a

constructive possession of the whole and

could recover against the defendants, who

were strangers, making no claim to any

portion of the lot, for cutting timber upon

any part of the lot; and that the provision

in the contract, relative to the right of the

plaintiff to cut the pine timber, could have

no effect to preclude him from maintaining

this action. Verdict for plaintiff. Excep

tions by defendants.

Poland for defendants.

Therecannot be a constructive possession

of land, without title, or color of title,

Adams on Eject. 488-498. Jackson v. Hal

stead, 5 Cow. 219. Jackson v. Vermilyea,

6 Cow. 677. Miller v. Shaw, 7 S. & R. 143

Pearsal v. Thorp, 1 D. Ch. 92. Doolittle v.

Linsley, 2 Aik. 155. Sawyer v. Newland, 9

Vt. 383. The plaintiff had neither title, nor

color of title, to the land in question. and

there was nothing to indicate to the world.

that he was other than a trespasser. If

the plaintiff is deemed in possession, so as

to be enabled to sustain this suit, it must

be under his contract with Paddock. By

the conditions of that contract he had no

right to cut the standing pine trees, and if

he did so, Paddock could sustain trespass

against him, or against any other person,

who should commit the same act. Hence

the defendants were only liable to Paddock,

if to any one. The declarations of Tallman,

proved by Thompson, had no tendency to

prove that the defendants committed the

trespass, of which the plaintiff complains.

7-. P. Redlfeld for plaintiff.

The only important question is, whether

the plaintiff, being in actual possession of

a part of the lot, under a written contract

for the purchase of the whole lot. has

communications in court, by the English

law, extends only to the relation of client

and counsel, or attorney; and to extend it

beyond that limit would be embarrassing

to courts and liable to the grossest abuses.

The attorney’s clerk is considered the same

as the attorney himself; but this is not the

privilege of the clerk. or of the client grow

ing out of his relation to the clerk, but solely

out of his relation to the attorney; and

when that relation doesnot exist,theclaim

for privilege has no just basis to rest upon.

Judgment reversed and case remanded.

 

BnasaAM HuNT v. OassMcs TAYLoa AND

DAvID A. TALLMAs.

(Orleans, Aug. Term, 1850.)

Possession of part of a lot of land, with definite

boundaries, under awritten contract of purchase,

not recorded, from one who has no title to the

lot, is sufficient to extend, by construction, to the

whole lot, so as to enable the occupier to sustain

trespass against a stranger to all title, who cuts

timber thereon.

And a provision in the contract, that the purcha|er

shall not out certain timber upon the lot. until

he has complied with the conditions of pur

chase, will not preclude him from sustaining

trespass against a stranger, who cuts such tim

ber without license

in such case it is competent for the plaintiffto

prove declarations, made by the defendant im

mediatel previous to the trespass being com

mitted, t at he intended to out the timber, for

the purpose of showing, in connection with other

evidence, that he did in fact cut it.

-‘557 I‘Trespass quare clausum tiegft, for

entering upon lot No.5 in the twelfth

range of lots in Craitsbury and cutting and

carrying away two pine trees. The writ

was served January 23, 1846. The defend

ants severally pleaded the general issue.

Trial by jury, June Term, 1847,—DAvis, J.,

presiding. On trial the plaintiff proved,that

he was in the occupancy of a small clear

ing on the west part of the lot mentioned

in his declaration, and that the remainder

of the lot was unimproved and unihclosed.

The plaintiff then gave in evidence a writ

ten contract between himself andJames A.

Paddock, dated September 22, 1842, by

which the plaintiff agreed to purchase of

Paddock the said lot, and pay him therefor

$480,—fifty dollars to be paid by the first

day of May, 1843,and the remainder in four

equal annual payments,—and it was

agreed, that when the first payment should

be made, Paddock should procure a suffi

cient deed of warranty of said lot to the

plaintiff and the residue of the payments

should be secured by a mortgage of the

land, and it was farther agreed, that the

plaintiff should not cut any of the pine

timber upon the lot, until the execution of

the deed. Thiscontract was not recorded ;

and no evidence was offered,that Paddock

had any title to the lot, or that he claimed

to be the owner of it. The plaintiff also

gave in evidence a warrantee deed of the

same lot to himself, from one (-lark. dated

December 11, 1846; but no evidence was

given, that Clark had any title, or color such possession, as will enable ‘him ‘559

or claim of title, to the lot. The plaintiff to sustain this action against a mere
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stranger. See Ripley v. Yale, 15 Vt. 257.

Goodrich v. Hathaway, 1 "t. 485; Hap

good v. Burt, 4 Vt. 155; Beach v. Sutton, 5

Vt. 209; Pearsal v. Thorp,1 D.(-h. 92; D00

little v. Linsley, 2 Aik. 155; McGrady v

Miller, 14 Vt. 128; Spear v. Ralph, Ib. 400.

The testimony of Thompson was admissi

ble. It tended to prove, that the dc,end

ant had declared his intention to take the

timber. Paddock reserved no right. or

property, in the timber. The provision in

the contract was merely. that the plaintiff

should not cut the timber until after a

specified time.

The opinion of thecourt was delivered by

REDFnnn, J. We think the plaintiff’s

possession, nndera written con tract of pur

chase, was sufficient to extend, by construc

tion, to the whole lot. The case of Beach

v. Sutton, 5 Vt. 209, decides, that a mere

pitch. which is no deed, is sufficient, with

actual possession of a part. to give con

structive possession of the whole lot. So,

also, the same case decides, that a deed,

defectively executed, is sufficient for that

purpose. And this latter pofnt has been

often recognized by this court. The case of

Spear v. Ralph, 14 Vt. 400, is almost iden

tical with the present,so far as regards the

written claim of title.

These decisions goupon the ground, that

possession in part is sufficient, ordinarily,

to put an adverse claimant upon inquiry,

as was held in Rublee v. Mead, 2 Vt. 544, and

often since. And being put upon inquiry,

he is bound to demand of such occupant his

claim of title, and. so far as the claim is in

writing, is affected with notice of all which

he might have learned upon such inquiry.

So. too. in many cases, no doubt, actual

possession may be constructively extended

by such unequivocal acts, on the part of

the occupier. as indicate to all who observe

them. that the person proposes to extend

his occupancy beyond its present limits.

The exception in the plaintiffs contract

of purchase. or his contract, more properly,

not to cut the pine timber, was a stipula

tion for the security of the vendor, andl h

-t ewas not intended to reserve the title to the

vendor, except in the contingency of that

being necessary for his security, doubtless.

That does not appear in the present case:

and we think the contrary is reason

Ii560 ably to be inferred,per'haps,from his

suffering the purchaser to proceed

with the suit, for the value of such timber.

It is a matter, at all events, in which the

defendant has no concern farther than to

see. that the judgment in favor of theplain

tiff shall be a sufficient bar of any after

claim,—of which we have no doubt in the

present case.

The declaration of the defendant, that he

intended to cut the timber, was in the nat

ure of a threat, and, in connection with

the fact, occurring at, or near, the time,

and in the manner threatened, is always

admissible, to show the guilty agent. even

in criminalcases of the greatest magnitude.

Judgment affirmed.
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Mosss BucnANAN & Co. v. MCLEAN MAR

sHALL.

(Caledonia, Aug. Term, 1850.)

The indorsement of a promissory note, waiving no

tice, does not excuse the indorsee from demand

ing payment of the maker in due time; and if

such demand be not made, the indorser will be

discharged.

Assumpsit, declaring against the defend

ant as indorser of a promissory note, exe

cuted by one Heath and made payable to

the defendant, and by him indorsed to the

plaintiffs, waiving notice. Plea, the gen

eral issue, and trial by the jury, June

Term, 1849.—PoLANn, J., presiding. ‘56?

‘On trial the plaintiffs proved the ex

ecution of the note by Heath, and the in

dorsement and delimry of the note, for a

valuable consideration, April 23, 1842, by

the defendant to the plaintiffs, “waiving

notice.” The plaintiffs also proved, that

the defendant, immediately after the in

dorsement. left this state and went to theI

state of Maine, where he remained until the

autumn of 1842; that Heath, July 23, 1842,

paid to the plaintiffs a part of the amount

due upon the note, which was indorsed

thereon; and that about a month previous

to that time the plaintiffs, who resided in

Groton, Vermont, wrote to Heath, who

resided in Barton, in Vermont, notifying

him that they owned the note and request

ing payment,—whlch letter was received

by Heath in due course of mail. it farther

appeared, that, at the time Heath made

payment, the plaintiffs agreed with

him, that they would wait for payment of

the residue until the next autumn,—but

that there was no consideration for the

agreement,—and that the plaintiffs accord

"561

|ingly waited.but before autumn Heath be

icame insolvent and has ever since con

tinued so. The court decided, that the

plaintiffs, upon this evidence, were not on

titled to recover, and directed the jury to

return a verdict for the defendant. Excep

tions by plaintiffs.

A. Underwood for plaintiffs.

The making of the indorsement, waiving-

notice, took the case out of the law mer

chant, so far as to supersede the necessity

of a demand. A demand could be of no

service to the indorser, having waived the

notice back. The waiver of notice on the

part of the indorser was in effect an agree

ment on his part, that he would see that

the note was paid.
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S. Austin for defendant.

Demand upon the maker is necessary,

though notice bark be waived by theterms

of the indorsement. 1 McCord 339. Berk

shire Bank v. Jones, 6 Mass. 524. Chit. on

Bills 507. The agreement to wait upon

the maker for payment discharged the in

dorser. (hit. on Bills 500-508.

‘563 ‘The opinion of the court was de

livered by

RED!--il-:LD, J . The defendant’s agreement,

at the time of indorsing the note, to waive

notice presupposes, that he did not intend

to waive demand upon themaker ; and there

is nothing in the case to excuse the demand

upon the maker. The defendant was there

by discharged. There is no necessity to de

termine the other pofnt in the case; but

there is acase in Pickering’s Reports,which

decides. that, under such a state of facts.

the indorser is exonerated by the naked

agreement to wait, if in the mean time the

maker or surety become insolvent.

Judgment affirmed.

wlLLlAM WAunss v. EsTATE oF ANDnEw

WARnss.

(Caledonia, Aug. Term, 1850.)

When a paper has been read to the -ury without

objection, but thejury are afterwar s instructed

by the court, that it can be of no avail in the case,

it is not error for the court to suffer it to be taken

by the jury with the other papers in the case.

Appeal from commissioners. The plain

tiff declared in assumpsit for money paid.

Plea, the general issue, and trial by jury,

June Term, 1B50,—P()LAND, J., presiding.

On trial, thepiaintiff having given evidence

tending to prove his case, the defendant,

among other things, read in evidence, with

out objection, a submission of all matters

in difference between the plaintiff and An

drew Warden,dated April 29, 1843, and also

offered in evidence a copy of an award

made in pursuance of said submission,

which was objected to by the plaintiff and

excluded by the court. The defendant also

offered parol evidence to prove an award.

—which was objected to by the plaintiff

and excluded by the court. The court, in

charj.,,-ing the jury, directed them to con

sider tbe case upon the several matters of

defence relied upon, aside from the submis

sion and award, and told the jury, that

the submission, not being followed by proof

of any award made. constituted no de

fence; a nd the charge was not excepted to by

either party. After the charge, and when

the counsel were selecting the papers

‘564 to be ‘delivered to the jury,the coun

sel for the plaintiff objected to the

submission being permitted to go to the

jury; but thecourtpermitted it to be taken

by the jury, with the other papers in the

case; and to this the plaintiff excepted.

The jury returned a verdict for the defend

ant.

for plaintiff.

J. Potts for defendant.

The opinion of thecourt was delivered by

I

I
i

~
RED]--IELD, J. There seems to be no ques~

tion whatever in this case. Any. paper,

which should go to the jury without ob

jections,although it should appear, that it

might have misled the jury, could hardly

form the basis of a writ of error, the court

having made no decision in regard to it.

But if the paper had gone into the case by

direction of the court, and at a subsequent

stage of the trial the court became con

vinced that the paper ought not to be con

sidered in determining thecase, and should

so instruct the jury. it would effectually

cure the error. Courts, at the present day,

consider jurors rational beings, and ca

ahie of following plain instructions, and

willing to do so, and do not suppose, that

one word, more or less, even of incompe

tent testimony, is incapable of being so ex

punged from the case, as not to infiuence

the event. in thecase of Smith v. Richard

son, Wilies 20. 23, there is a -dictum, which

would seem to justify the conclusion, that

the jury were not to be trusted in such a

case,—aithough it shows that eminent

judges had ventured sometimes to admit

doubtfulevidence de beneesse. The follow

ing are the words of the reporter; “ It was

said, that avery great judgehad frequently

admitted evidence, if doubtful whether it

were evidence, or not, and said he would

afterwards tell thejury, how farthey ought

to have regard to it; but this, though the

practice of a very great man, was thought

to be of very dangerous consequence.” I,

for one, should be content to follow the

practice of the judge, so severely ques

tioned; and it is certain no practice is more

universal, in the English courts, in jury

trials, than to take the testimony down

in course, and strike out such as is incom

petent, when that shall fully appear. If

that could not be done, it would

‘leave the court often in a very ludi- “.565

crous dilemma; they couldncither go

forward, nor retrace their steps. They

would virtually havecommitted an unpar

donable transgression, which neither re

pentance, or restitution, could atone for.

We do not apprehend, there is any neces

sity of making even the law of jury trials

so inffexible. But this question, even. is

not fairly raised in the present ease,—the

paper having, in the first instance, gone to

the jury, without objection.

Judgment affirmed.

JoaN SnAw v. JAMEs GILFILLAN.

(Caledmdn, Aug. Term, 1S50.)

A -ustice of the peace has not jurisdiction, under

ev. St., ch. 26, sec. 7, of an action on the case,

brought by a inud owner, under the provisions

of chap. 39 of the Revised Statutes, against the

owner of adjoining land, to recover the expense

of building that part of the division fence be

tween them, which the fence viewers have as

signed to the defendant as his pl-op0l-l.i0n there

of.

Fenceviewers have no authority to settle the rights

of different claimants of land. or to establish dis

puted boundaries; and neither party is reclud

ed, by their decision, from contesting t e ques

tion of ownership in himself, or in the adverse

party, or the location - f their boundaries.
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This was an action on thecase, to recover

the expense of building a division fence,

commenced before ajustice of the peaceand

brought to the county court by appeal.

The plaintiff alleged in his declaration,

that, dispute having arisen between himself

and the defendant concerning a certain di

vision fence between their adjofning lands,

he made application to the fenceviewers of

the town, and that they decided, upon due

examination and notice to the parties,

that the defendant should build one half

of the fence, describing it, and that the de

fendant having neglected, for more than

three years after such division, and after|

proper request, to build his halfofthefence, 3

the plaintiff had built it, and that the de-!

of the fence viewers. So, also, when, by

the course of the pleadings, the title

of land comes in ‘question, or is con- ‘56’!

tested, in a suit,theprohibition must

take effect. 19 Vt. 223. And in this case

both the title to the land and the correct

ness of the line, on which the fence is built,

are put in issue by the plea.

The opinion of thecourt was delivered by

Pomxn, J . We are all of opinion, that

the present casecomes withinthe list of ac

tions excepted from thejurisdiction of a jus

tice of the peace, by the Revised Statutes,

chap. 26, sec. 7, upon the ground, that the

title of land is concerned.

The plaintiff alleges in his declaration,

fendant neglected and refused to pay him ‘ that he was the owner of a piece of land in

therefor. The defendant pleaded, in the

county court, the general issue, with notice

that he should prove, in defence, that he

was not the owner of theland adjofn

‘566 lug the plain‘tiff’s land, upon which

thesaid fence had been built, but that

the title to said land was in the heirs of

one Robert Gilfillan. deceased; and that

the fence was not built upon the true line

between the plaintiffs land and the land

adjofning. The defendant then moved to

dismiss the suit, for want of jurisdiction in

the justice, before whom the suit was com

menced, to try the same,—allcging, that he

pleaded before the justice certain pleas, by

which the title to land came in question,

and then moved the justice to dismiss the

suit for want of jurisdiction; and that the

justice overruled the motion, and the de

fendant had now pleaded the same pleas in

this court and formed the sameissue. as be

fore the justice. The defendant also alleged

in his motion, that the justice was inter

ested in the suit,by reason of his holding a

mortgage of the plaintiff’s land, described

in the declaration. Thecounty court,June

Term. 1850,—PoLA.\’D, J., presiding,—dis

missed the suit; to which decision the plain

tiff excepted .

M. Hale and J. Potts for plaintiff.

The statute confines the jurisdiction of

-ustices to twenty dollars, when the title

of land is concerned. Rev. St. 170, § 7. In

this case the title to land is not called in

question by the declaration, nor does that

question necessarily arise in the defence.

The fence viewers have decided, where the

fence should be built, and their decision is

cgncluslve upon the parties. Rev. St. 417,

§ ‘ 2, 3.

Bartlett and Bingham for defendant.

If from the nature of the suit, as shown

by the declaration. the title of land comes

necessarily in question, a justice of the

peace has not jurisdiction, under Rev. St.

chap. 26, section 7. The action is founded

upon the provisions of chap. 89 of the Re

vised Statutes, and the allegation in the

declaration, that the plaintiff and defend

ant are adjoining owners of land is not

only an essential allegation for theplaintiff

to make, but is the first important pofnt

for him to prove upon the trial. And the

plaintiff must also prove, that the fence is

built upon the line dividing the plaintiff’s

land from that of the defendant, or, if it

varies from that line. that it is by the

agreement of the parties, or by the order

BaI-net, and that the defendant was the

owner of another piece of land adjoining

thereto. This allegation we think a ma

terial one, and one that the plaintiff, upon

a trial of the action upon the plea of the

general issue, putting him to the proof of his

whole case, would be required to establish

by evidence ;—indeed, it seems to be an al

legation lying at the very foundation of

the whole proceeding, by which the suit is

attempted to be sustained.

It is urged, however, by the counsel for

the plaintiff, that if there ever existed any

question between the parties, as to their

being adjoining owners, or in relation to

the true dividing line between them, if they

were such owners, that question cannot

now be raised in this suit,—upon the

ground, that the decision of the fence view

ers, in the premises, is in the nature of a

judgment, and concludes the parties in re

lation to the questions of adjoining owner

ship and the location of their boundary

line. But this doctrine would invest fence

viewers with a much higher and more re

sponsible duty, than they have- generally

been supposed to possess, and much be

yond the terms of the statute defining and

prescribing their official duty. In cases

like the present the fence viewers are only

authorized, by statute, to determine the

proportion, or part, of the fence. which

each adjoining owner shall make, or main

tain. lf disputes arise between the occu

pants of adjoining lands, as to their own

ership, or their boundary lines, these are

to be settled by some other tribunal than

the fence viewers ;—they are authorized to

divide fences, and the statute declares their

judgment in that respect conclusive; but

they have no authority to settle the rights

of different claimants to landed property

or to establish disputed boundaries.

Neither party, ‘therefore, is con- “,568

eluded, by the decision of the fence

viewers, from contesting the question of

ownership in himself, or his adversary, or

the location of their boundaries.

The cases of Whitney v. Bowen. 11 Vt.

250, and Haven v. Needhamet al.,20Vt. 183,

seem fully to establish the principle, upon

which the present case is decided.

This view of the case renders it unneces

sary to examine the questions raised as to

the effect of the defendant’s course of plead

ing to the action, or as to the question of

interest in the justice, before whom the suit

was brought. Judgment affirmed.
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RAwsoN S'ronnAnn v. PETr.:n GILMAN.

(Calcdoniu, Aug. Term, i850.)

Under the Revised Statutes no security for costs

need be iven by way of recognizance, upon the

issuing 0 a writ of replevin.

It is no objection to the legality of a town meet

ing, that the notices for the meeting were not

posted by the selectmen in the laces where such

notices had usually been pos in the town,—it

not appearing, but that they were posted in pub

lic places, as required by the statute.

Where in an action of replevin, the defendant

avows the taking under a vote of the town to raise

a sum of money to be expended u n a certain

highway, a replication, that the hig way in ques

tion was never legally laid out, is insufficient.

Where a town have voted to raise a tax, but noth

ing has been done under the vote. the town have

the power, at a meeting legally warned for that

Eurpose, to rescind, or reconsider, the vote; and

aving done so, the collector cannot legally pro

ceed to collect the tax.

Replevin for a cow. The defendant moved

to dismiss the suit, for the reason that no

security for costs was given by way of re

cognizance,at the time the writ wasissued.

It appeared, that a replevin bond had

been given,in the form required by the stat

ute. The county court, December Term,

1848,--—PoLAND, J., presiding,—overruled

the motion; to which decision the defend

ant excepted.

‘569 ‘The defendant then pleaded the

general issue, and also avowed the

taking of the property, as constable and

collector of taxes of the town of Westmore,

under a rate bill and warrant forthecollcc

tion of a tax to the amount of$500,00, voted

by said town, at a meeting held March 2,

1847, for the purpose of making roads in

said town and defraying other liabilities

of said town. It was alleged, that the

warrant was dated March 25, 1847, and

that the rate bill and warrant were deliv

ered by the selectmen to the defendant,

March 26, 1847; and the proceedings of the

defendant, in distraining and selling the

property of the plaintiff for the payment

of the tax, were set forth specifically. The

plaintiff pleaded to the avowry,—1. Trav

ersing severally the allegations in the

avowry;—2. That the town of Westmore

voted, March 2,1847, “ to raise ffvehundred

dollars in money, to be expended on the

Lake road the ensuing season,”—which

was alleged to be the only vote, at any

town meeting in Westmore in March, 1847,

for the raising of a tax of $500,00: that

subsequently, at a legal town meeting, duly

warned, and held on the twenty fifth of

March, 1847, the said town voted “to re

consider the vote taken March 2, 1847, to

raise $500,00 to be expended on the Lake

road;” and that the property replevied

was taken by the defendant for the sole

purpose of satisfying, in part, said tax of

five hundred dollars ;—3. “That there was

no legally laid out - Lake Road,’ so called,

as specified in the record of the vote taken

at the annual meeting on the second day

of March, 1847, in town meeting of the legal

voters of said town of Westmore. either by

the authority of said town of Westmore,

or by any other authority, whereby the

polls and rateableestate of the inhabitants

the purpose of making, building, or repair

ing the same.” Upon the first plea to the

avowry issue was joined; to the second

plea the defendant demurred generally;

and to the third plea he demurred specially,

for the alleged cause, that it attempted to

put in issue, to be tried by the jury, mere

inference and matter of law. The county

court, December Term, 1848,—PoLA.\-D, J.,

preslding,—adjudged the second and third

pleas insufficient; to which decision the

plaintiff excepted.

‘The issues of fact were tried by the ‘570

court, December ’l-erm,1849,—Pol./mD,

J .. presiding. The defendant admitted the

taking of the property. The defendant

then offered in evidence the record of the

warning and proceedings 0! the meeting of

the town of Westmorc, held March 2, 1847.

—which was objected to by the plaintiff,

but admitted by the court. The defendant

then offered in evidence the rate bill and

warrant mcntioned in his avowry, and

also the collcctor’s receipt for the same,

indorsed thereon; which were objected to

by the plaintiff, but admitted by the court.

It was conceded by the plaintiff, that at

the time the tax,rnentioned in tbeavowry,

was voted and assessed, the plaintiff was

the owner of rateable estate in Westmore,

and had a legal list there, as alleged in the

avowry The plaintiff then offered to

prove, that the notices for the meeting of

March 2, 1847, mentioned above, were not

posted at the places, where notices for

town meetings had usually been posted for

several years previous to that time, and

that by reason thereof many of the vo tcrs

in said town had no notice of said meeting

and did not attend; to which evidence the

defendant objected, and it was excluded by

the court. The court rendered judgment

for the defendant. Exceptions by plaintiff.

E. A. Cahoon for plaintiff.

The decision, overruling the motion to

dismiss the suit for want of arecognizance,

was correct. The rcplevin bond is an am

ple substitute for the ordinary recogni

zance, and was so intended. The statute

does not require a recognizance in such a

writ. A writ of replevin is not strictly one

of summons, or attachment, in which se

curity byway of recognizance is required to

be given. Rev. St. 179, § 5; lb. 198, §3.

The form of the writ given by statute,

does not contemplate a recognizance.

Rev. St. 502. The third plea to the avow

ry is sufficient. The allegation, that the

road was not “legally” laid out, no more

calls upon the jury to decide a question of

law, than the allegation, that an act is fe

lonious.requires them to decide what is fel

ony. The second plea involves the

power of a town,in regular mect‘ing ‘57)

assembled, to reconsider previous

votes, or acts. independent of precedent

the general principles of corporate, legis

lative, congressional and conventional ac

tion, unrestrlcted by positive enactment,

most surely warrant the exercise of such

power. There is no statute provision, for

bidding a town, in its corporate capacity,

to reconsider, or rescind. a vote raising

taxes.—especially when nothing has been

of said Westmore, or _property therein ofl doneunder thevote, (as in the case at bar.)

non-residents, could lawfully be taxed, for l and the partiescan be placed in theirformer
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position. And the existence of this right

is distinctly recognized in Pond v. Negus, 8

Mass. 230.

Bartlett and Blngbam for defendant.

Upon the issue formed upon the first plea,

the facts stated in the avowry are found to

be true. As to the second plea, the defend

ant insists, that the vote to raise the

money, the assessment of the tax and the

rate bill and warrant are a good justifica

tion for him ; and that asubscquent recon

sideration of the vote would not, in law,

vacate the assessment,northe rate bill and

warrant in the hands of the collector. The

third plea attempts to put in issue the ques

tion, whether the “ Lake road ” was le

gally laid out,—which is aquestion of law.

The averment is “ that there was no le

gallylaid out - Lake road,’so called.” This

may be true, and yet the town be under

obligation to keep the road in repair. The

road may have had its origin by adoption

and dedication, and so long since, that the

town cannot now disown it.

The opinion of the court was delivered by

Pommn, J. 1. The first question in this

case arises upon the defendant-s motion to

dismiss the plaintiffs suit for want of a re

cognizance for costs.

Wethink this motion was correctly over

ruled. In all the classes of replevin suits,

provided for by our statute, the plaintiff is

required, before his writ is served, to give

a bond to the defendant with sufficient sure

ty, in double the value of the property to

be replevied, one of the conditions of which

bond is, to pay all such costs, as the de

fendant may recover in the suit against

him. This was doubtless intended to be

the only security for costs, which theplain

tiff is required to give, and to stand in the

place of the recognizance, required in ordi

nary cases. The action of replevin

‘572 ‘was indeed known at common law;

but the whole form of proceeding, in

the commencement and subsequent pro

ceedings, in this state, is regulated by stat

ute; and as no other security, except the

bond, is required by the statute itself, or

the prescribed form given by the statute,

none other need be furnished. Such has

been the uniform practice in this form of ac

tion, so far as we have any knowledge.

Under our old statute, which was similar

to the present in this respect, it was held,

that no recognizance for costs was neces

sary. Dunshee v. Stearns, 1 Aik. 149.

2. The records of the town meeting held

on the first Tuesday of March, 1847, at

which meeting the tax, under which the

defendant justifies the taking of the plain

tiffs property, was voted, have not been

furnished to us, and we cannot of course

determine any of the questions raised as to

the validity of the proceedings of that

meeting, or of the tax voted at that time.

The only question, which is raised by the

exceptions, as to the validity of this meet

ing, is upon the plaintiffs offer to show,

that the notices for the meeting were not

posted at the place, where such notices had

usually been posted. The statute does not

require, that the notices shall be posted at

the same places every year, but only re

quires, that the selectmen “shall post up

notices at three public places in their re

spective towns” &c. The plaintiffs offer,

if true, would not show, that the notices

were not given in conformity to the stat

ute;—hence the evidence offered was cor

rectly excluded.

3. Another objection is raised to the valid

ity of the tax, under which the defendant

justifies the taking, by the plaintiffs third

plea to the defendant-s avowry.

In this plea theplaintiff avers, that there

was no legally laid out Lake road in the

town of Westmore, as specified in the vote

raising the tax. The evident intention of

the plaintiffs counsel, in this plea, was, to

show that the tax was raised for the pur

pose of being expended in a manner and

for a purpose not coming properly within

the sphere and scope of their corporate

powers and duties, and so not legally col

lectable. But what is alleged in this repli

cation may, as we think, all betrue, and yet

this Lake road be one, for which the town.

of Westmore might well raise money to lay

out, or one which they might be compelled

to keep in repair.

plaintiffs allegation is, that this road

was never “legally laid I'out.” This ‘573

may be true, and yet the town, by

adoption, or prescription, may have be

come liable to keep the road in repair, in

the same mannerand to thesame extent as

if the road had been legally

first instance. This plea was therefore

correctly adjudged insufficient by the coun

ty court.

4. The remaining question in the case is

upon the sufficiency of the plaintiffs sec-

ond plea, to the defendant’s avowry, where

in the plaintiff sets up asubsequent meeting

of the voters of thetown of Westmore, and

a reconsideration of the vote to raise the

sum of five hundred dollars, under which

the defendant justifies. This latter vote to

reconsider is alleged in the plea to have

been passed on the twenty fifth day of

March, 1847. In the defendant’s plea it is
alleged, that the tax bill,I upon the tax

raised on the first Tuesday in March, was

made out on the twenty fifth day of March,

by the selectmen, and delivered to the de

fendant for collection on the twenty sixth

day of March. These facts all standing

admitted by the pleadings, the question is

raised as to the effect of this vote to recon

sider. The statute, in terms, authorizes

towns to raise money by voting taxes. but

is silent as to any power to reconsider, or

rescind, such votes. But on consideration

of this case we are all satisfied, that, to a

certain extent, this power must exist.

A vote to raise money for toIvnplll-I)0sos

is a mere declaration, or resolution, on the

part of the town alone, and not in the

nature of a grant, or contract between the

As said by Judgetown and an individual.

PARsoxs in Pond v. Negus, “it is merely a

resolution to provide themselves with

money.” So long as this rests in mere res

olution, and has not been acted upon, we

think the town must have thepower to re

scind or reconsiderit. Until something has

been done under the vote, the town are

alone interested in it, and may alter their

resolve at their own pleasure. If the town

have not this power, great inconveniences

The amount of the

laid out in the~
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might arise. At the time of voting a tax

there might be the strongest apparent ne

cessity for the town to raise a sum of

money; but before any thing is done

towards its collection, such necessity may

wholly have passed by and the money be

entirely needless to the town. Is it true,

that they must proceed to collect the tax,

whether needed, or not?

What would be the effect of such a vote.

afterprocecdings had been had under it and

the tax partially collected, it is not

'574 necessary ‘now to decide. Clearly

thecollectorcould not be made atres

passer. for any thing already done by him;

and perhaps such a vote would be wholly

inoperative. I n the 'present case it seems

nothing had been done; thetax bill hadnot

even been delivered to the collector, and

gerhaps not made out by the selectmen.

nder these circumstances we are of opin

ion,that the town had the right to retrace

their steps and rescind, or reconsider, the

vote raising the tax; and having done so,

the collector could not legally proceed to

collect it. For this reason, therefore, the

Iudgment of the county court is reversed,

and judgment will be entered, that the

plaintiffs second plea is sufficient.

The defendant applied for leave to with

draw his demurrer to the plaintiffs second

plea,—which was allowed, on terms.

'575 ‘COUNTY OF ESSEX.

Auousr TERM, 1850.

PnEssxr:

Hos. STEPHEN ROYCE,

CmsF JuDoE.

Hos. MILO L. BENNETT,

Hos. LUKE P. POLAND,

. AssIsTANT Junoss.

IsAac R. HocsroN v. Mosss C. KIMBALL,

HARLoN KaYss, CYnus SMITH AND JoaN

S. Paw.

(Esser, Aug. Term, 1850.)

A child, six years of age, was chargeable to stown

as a pauper, and the plaintiff, at a legal town

meeting. agreed with the town, that he would

board the child one year. at a specified price per

week. Held, that the plaintifi thereby uired

the right to the custody and control of the child

for the year, and that the overseer of the oor of

the town had no authority to interfere w th the

plaintiffs exercise of this right.

Held, also, that the father of the child, who was

himself a vagrant, without any settled resi

dence or means of support, could not, by his con

sent, authorize the overseer of the poor to remove

the child from the custody of the plaintiff during

the year.

‘576 ‘Trespass qu. cl. Iheg., for breaking

and entering the plaintiffs dwelling

-house in the town of Victory. Plea,the

general issue, with notice of special matter

of defence, and trial by jury, May Term,

l849,—PoLAND, J., presiding. On trial the

plaintiff gave evidence tending to prove,

that in the latter part of March, 1847, the

defendants, together with one Reuben Dun

ton, came to his house, during his absence,

and demanded admittance,—which was re

fused by the plaintiff’s wife, who was with

in; that Dunton then demanded his boy,

who was also in the plaintiff-s house,—to

which the plaintiff’s wife replied, that she

had no authority to let the boy go; and

that, after considerable talk between the

defendants and the plaintiffs wife, the de

fendants opened the door from the outside,

the latch string being pulled in, and went

in and took the boy and carried him away.

The plaintiff proved, that the boy was

about six years of age, and was a pauper,

chargeable to the town of Victory, and

that he had been supported by the town

and by the charity of his relatives since his

early infancy; that Reuben Dunton, the

father of the boy. possessed no property,

and had no settled home, but led awander

ing, vagrant kind of life, and had never

contributed to the support of the child;

and that the child’s mother died, when he

was but one or two days old, and since

that time the child had generally resided in

the family of the plaintiff, who was his

uncle. The plaintiffclalmed the custody of

the child by virtue of a contract, made

with the town of Victory at their annual

town meeting in March.1847; and it ap

peared, that at that meeting the plaintiff, in

pursuance of a vote of the town, offered to

support the child the ensuing year, at

twenty five cents per week. and that this

offer was accepted by the town. The de

fendants gave evidence tending to prove,

that the defendant Kimball was overseer

of the poor of the town of Victory, duly

elected at the annual meeting of the town

in March, 1847, and that. as such overseer,

he went with the said Reuben Dunton to

the plaintiff’s house, a day or two previous

to the breaking and entering complained

of by the plaintiff, and, with the consent

of Dunton, took the boy and carried him to

his, Kimball’s, house, for the purpose of

binding out the boy,so as to savethe town

any farther expense towards his support;

that on the same day the plain tiff went to

Kimball-s house and took the boy

and carried him back to his ‘own ‘577

house, contrary to the wishes of Kim

ball and Dunton; that when the defend

ants went to theplaintiffs house and took

the boy, as complained of by the plaintiff,

they went for the boy, for the same pur

pose for which he was first taken; that

Kimball was acting asoverseer of the poor

and the other defendants were acting as

his assistants: and that Reuben Dunton

consented and agreed to such arrangement.

The defendants also offered in evidence ar

ticles of apprenticeship of the boy to one

Asa Kimball, of Lancaster, New Hamp

shire, which were subsequently executed by

the defendant Kimball, as overseer of poor,

and by Reuben Dunton.the father; but this

evidence was objected to by the plaintiff,

and excluded by the court. The court in

structed the jury, that, upon these facts,

the defendants could not justify a forcible

entry into the plaintiff’s house, for the pur

pose of taking away the boy, and that the

plaintiff was entitled to recover his dam

ages for breaking and entering his house;

—but that, if the defendants acted in good
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faith, under a supposed right in law to do

as they did, the plaintiff should not recover

more than his actual damages. The jury

returned a verdict forthe plain tiff. Excep

tions by defendants.

Bartlett and Bingham for defendants.

The plaintiff agreed with the town to

board the boy, for twenty five cents per

week, for a year; and the question is, how

far this agreement will control the powers

of the overseer of the poor, or deprive the

parent of his natural right to the custody

of his own child. That a person, who, by

his bid, agrees to board a pauper for the

then ensuing year, acquires a right to the

custody of the person of the pauper,

against the overseer and the relatives and

friends of the pauper, is a doctrine that is

both new and extraordinary. If this be

true, it is difficult to perceive, why the doc

trine is not equally applicable to everycase

of hiring board for a definite term. The

boy, in this case, was chargeable to the

town; but it by no means follows, that he

was doomed to be a perpetual pauper, or

even for the time that the plaintiff agreed

to board him. The parent was the nat

ural guardian of the boy, and had the right

to resume the custody and control of him,

and bind him an apprentice, if he saw fit.

A person chargeable is a pauper no

‘578 longer than the force of ‘circum

stances compels him. By sec. 23 of

chap. 16 of Rev. St. overseers of the poor

are empowered to bind out as apprentices

all such children, as are chargeable to the

town. This power the overseer derives

from the statute, and not from the town;

and no arrangement, which the town

could make with the plaintiff concerning

the boy, could divest the overseer of this

right. And for the purpose of exercising

this right, the overseer, after demanding

admission, had authority to enter the plain

tiffs house. doing no unnecessary damage,

and take the boy.

Fletcher & Heywood for plaintiff.

It is provided by the Revised Statutes,

chap. 16, sec. 24, that towns, at their an

nual March meetings, may dispose of their

paupers in such manner, and makesuch pro

vision for their support, as a majority of

the inhabitants present shall agree upon.

In this case the inhabitants of Victory ex

ercised the authority given them by this

law; and while the contract thus made

was in existence, it of course superseded

the authority of the overseer of the poor,

and he had no right to ente the plaintiffs

house to take the boy, and e and his as

sistants were guilty of a trespass in so do

ing. The presence of the father of the boy

and his demand to have the boy delivered

were of no validity. Theparents of pauper

children have no authority to dispose of

them, or bind them out to service. Rev.

St. c. 16, §§ 23, 24. Warner v. Swett et al.,

7 Vt. 446.

The opinion of thecourt was delivered by

PoLAND, J. Admitting that the defend

ants are well grounded in their claim, that

the defendant Kimball, as overseer of Vic

tory, had the right. as against theplaintiff,

to take the boy for the purpose of binding

him out as an apprentice, it may well be

doubted, whether that gave him a legal

right to forcibly enter the plaintiff’s house

for the purpose of getting the boy into his

possession. But this question has not

been argued, and need not necessarily be

determined, in order to decide the case.

By the exceptions it appears, that the case,

in the court below, was tried entirely upon

the question, as to who had the legal right

to the custody of the boy; and the case

here has been placed upon thesameground.

On examination of the facts proved at the

trial, we are all agreed, that the plain

tiff was ‘legally entitled to the cus- ‘5’79

tody of the boy, and that the county

court took the correct view of the case.

The vote of the town of Victory, at their

March meeting in 1847, and the plaintiff’s

bid under it and the acceptance thereof by

the town we consider as amounting to a

contract between the plaintiff and thetown

of Victory, that the plaintiff should keep

the boy a year, that he was entitled to the

custody and control of him, and was enti

tled to his earnings, if he was able to per

form service of any value to him. From

the very nature and object of all such con

tracts these conditions are implied; and in

the present case, fr0m the very small com

pensation the plaintiff was to receive, it is

evident, that he contemplated some other

object than mere pecuniary advantage by

the board of the boy.

The facts disclosed show the boy to be a

fixed and permanent charge upon the

town; and by the statute the town had

the right to make such a bargain for his

yearly support, as they did make with the

plaintiff, which they and the plaintiff would

be bound to perform.

It is however urged, that the statute in

vests overseers of the poor with a superior

and controlling authority over paupers,

(especially as to binding out minors as

apprentices,) paramount to the right of

the town itself, or of any person, who has

madeacontract with the town for keeping

or supporting such a pauper. This doc

trine, upon its face, wears a somewhat sin

gular appearance. The overseer is a mere

agent, or servant, of the inhabitants of

the town, appointed by them to perform

for them, and on their behalf, duties im

posed upon them by statute; and to hold

that his powers are superior to those of his

creators would be at least novel. But the

statute itself furnishes a full answer to this

objection. The second section of chapter

sixteen of the Revised Statutes, prescrib

ing the duties of overseers of the poor, pro

vides, that the overseers shall see that poor

and indigent persons shall be suitably re

lieved, &c., either in the poor house pro

vided by the town, or in such other man

ner, as the town shall direct, or otherwise,

at the discretion of said overseers. &c.

From this section it is clear, that the over

seers’ discretion is only to be exercised in

the absence of any action, or direction, in

the premises by the town itself.

It is claimed, however, that the defend

ants had the assent and permission of the

father of the boy. to take him away

from the 'plaintiff for the purpose of ‘580

binding him out, and that this gave

them a legal right so to do. Itappears. that
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the father had neverfurnished any support fill’! caused by personal wrong and oppression,

for the boy whatever, but had always left than 1' "J6 a013i0“ Bounded wholly "1 fort

him to the charity of his other relatives, In such action, broughttorecover back moneypaid

and of the town, for a support, and that by the plsinliff. 88 usury. 90 the defendant. upon

at "'6 ‘MY “me In ‘1"|“i"“ he“-“ wh°“Y 3tii§§°,é-i§J-,f;Ia§’iJ3é'€iéi1'ik’i'l1iI;';i.§inI€iff'?;i;-é'3i

Femgitute of a home. or means of sb1:lr?{)o'£t’ the sureties is a competent witness for the plain

Or msen, and much less of any a l y 0 tiff, notwithstanding he may have agreed to in

provme 10r the b°}’- It is not now nefI-93- demnify another surety against the note.

sury to enter into any discussion in rcla- Alma“
, , gh the payment of usury u on a note will

tion to the rights of 8 parent, In the cases in law, be deemed a art payme€t of the note. if

Put by the defendant! ¢0nIiB(IL wh(-i-9 8- the note include botg the money loaned and the

man from I1 state of poverty and inability usury, yet if separate securities are given for the

to furnish support for himself and family, usury, whether at the time of negotiating the

and where the aid of the town is received, 108n1‘ 0; “fwfivardg. and Q1: usug. v3h%|;op8}d.i:

bysome stroke of good fortune is suddenly “PR -e “P°“ "6 °e"-“"_‘ 1”- 9 ‘? " 19 a

raised to a .We of as to ::l::;:ll.&':i:.ilm:i,:-i--l,:1P;.:-::-i,'§ ::ilma:;ii-.g|ilmi:°-:;
what effect such an unexpected change of tion to recover it back

circumstances would have upon contracts

already entered into by towns for the sup- Indehitatusassumpsit. Plea,the general

port of such persons as paupers. We ap- issue. and trial by jury, September Term,

prehend, however, that but little difficulty 1848,—Bl€NNi£T-l-, J., presiding. The action

will be practically experienced in cases of was brought to recover of the defendant

this character, by a rigid and unyielding $48,00, alleged to have been paid to him by

exaction of thefulfilment of suchcontracts. theplaintiffsin January,1841,as usury, and

In the present case no such change had also the sum of$48,00, paid for like purposes

taken place. The town of Victory for years in January, 1842. On trial the plaintiffs

had been obliged to assume what would called as a witness one Griffin, whose testi

have been the father’s legal duty towards mony tended to prove, that on the twenty

this boy, if he had possessed the ability, or third of January, 1840, the plaintiffs were

disposition, to support him. In such a partners, and that the plaintiffs, as princi

state of things the town had made aper- pals, and Nathaniel Packard, Danforth

manentcontract for the boy’s keeping, and Wales and the witness, as su reties, executed

the same state of facts still existed. It a note on that day to the defendant, for

seems very clear to us, that the father $800.00, which was written, in common

could not come forward and claim to exer- form, as payable with interest, and which

cise the rights of a parent and natural was given for moneyloaned by the de

guardian, and control and direct as to the fendant to the plaintiffs; that ‘the ‘#382

custody and disposition of the boy, until plaintiffs,in consideration ofthe loan,

he was also prepared to assumetheobliga- agreed to pay to the defendants six per

tions and liabilities of the same rein tion, cent.extrainterestfortheuseof the money;

and furnish the means of support. If the that the extra interest for the first year

doctrine be true, that apauper parent may was included in a separate note, for $48.00,

at pleasure assume to interfere with and which was signed by the plaintiffs; that in

break up any contract, which the town January, 1841, the plaintiff Nichols paid to

may have made for the support of his pau- the defendant the amount of the last men

per children,by virtue of his paternal right tioned note, and then executed another note

and authority, the burden and difficulty of to the defendant for $48,00, which was given

supporting thepoor will soon become much for the extra interest upon the $800,00 note

greater, than it ever has been. But we for the second year,—which second $48,00

find no warrant in our statute, or in any note was also signed by the defendant Grif

general principle of law, for such a claim; fin; and that in January, 1842, the second

and it appears to us wholly unsupported $48,00 note was also paid by the plaintiffs.

y any sound sense, or reason. These This witness also gave evidence tending to

views of the rights and duties of the parent prove, that the note for $800,00 had been

seem to be fully supported by the case of fully paid, previous to the commencement

Warner v. Swett et al., 7 Vt. 446. of this suit; but it was conceded on the

Judgment aflirmed. trial, that it had not been paid, unless in

the manner hereinafterset forth. There was

no testimony given upon the trial, tending

to prove the usurious payments, except

-581 ‘CHITTENDEN COUNTY. whatwasgivenby thewitnessGriffin. The

_ defendants offered in evidence a record of

the district court of the United States for

DECEMBER TERM’ 1849' the district ofVermont,—from which it ap

peared,thatthe plaintiff Bliss filed his peti

[Continued from ante, p. 141.j tion in bankruptcy in said court September

_ 8, 1842, and obtained his certificate of dis

N - & B _ H B ; _ charge January 15,1843; and the defendant
lbuohzhitwnlgss 1; .;,RAM IMBLLowB claimed, that this action could not be sus

_ ( 6"’ ec- erm’ ') tained in the name of the present plaintiffs,

Tl? fight 01’ 8 1>_*:1n1t{)i-uki1),1i lo We 10!- and PB°°¥i°l- but that it should havebeen broughtm the

“ck money pa‘ -y ‘m as usury is “°I 5"“ a name of Nichols and of N. B. Haswell, as

§L$iE§f p2(.)1It)fI(;t\'lyR?l5 tvtf: tssf.::;i:fl.-1ee hissigglilszgnabfiziti!-1,; | signee in bankruptcy of Bliss. To this evi

of action in assumpsit, by which money so paid | deuce the pmintifffl objected, and it was ex

may be recovered, yet this remedy, in legal con- I Cluded by th? c0nrt- The_deT9nd&!lt then

templation, is no less a mode of redressing an in- i called as a witness Nathamel Packard, one
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of the signers of the $800,00 note,—from

whose testimony it appeared, that this

witness had never paid any part of that

note, but thatin the spring of 1843 the plain

tiff Nichols and the witness Griiiin had exe-|

cuted to him a bond of indemnity against -

said note, which bond this witness still held

against Grliiin. The defendant then re

quested the court to instruct the jury, that

they should disregard the testimony of

Grifiin, for the reason, that, although the

witness had been allowed to testify, yet if,

in the progress of the trial, it appeared that

he was interested, it was the duty of the

court to instruct the jury to disregard the

testimony of such witness. But the court

charged the jury, that the testimony of

Griiiin was proper testimony in the case,

even althoughit should appear, after

‘583 he had given his ‘testimony in court,

that he was interested, and yet that

his interest was discovered too late to be

taken advantage of by the defendant.

It appeared, that on the twenty third of

July, 1840, the plaintiffs paid to the defend

ant the interest upon the $800,00 note to

that date, and theamount wasindorsed up

on the note, and that on the twenty third

of July, 1843, Danforth Wales. one of the

sureties upon the note, paid to the defendant

$299,231, which was also indorsed upon the

note. and that on theeighth day of August,

1843, Wales entered into an agreement with

the defendant,for securingsaid note, which

was evidenced by an instrument in these

words :—“Received of Danforth Wales two

notes in his favor against John A. Hill, both

dated February 26, 1840,—one for $318,20.

payable withinterest annually on or before

one year from date, on which there is in

dorsed, November 9, 1842, $87,Tl,—the other

note for $318,19, payable on or before two

years from date, with interest annually,—

both of said notes secured by mortgage.

And it was agreed, that one third part of

said notes was to be paid in the month of

May last, one third in the month of May,

1844, and one third in the month of May,

1845. Now the said Wales turns out the

said notes to me, with amortgage securing

the payment of said notes, for the purpose

of securing the note dated Jan. 23, 1840, for

$800,00, payable to said Bellows, or his or

der, and signed by Nichols & Bliss, Almon

Griffin, Nathaniel Packard, Danforth

Wales. Westford, Aug. 8, 1843.” (Signed)

“HmAMBsLLows.” It was also conceded,

that the amount dueupon the notes against

Hill, mentioned in said agreement, had been

paid to the defendant previous to the com

mencement of this suit, and that that

amount exceeded the balance then due upon

the $800,00 note. It was also conceded,

that, at the time that amount was paid to

the defendant, Wales was indebted to the

defendant upon other obligations, which

were then due, to the amount of $200,00,

and which still remain unpaid, and which,

with thebalance due upon the $800,00 note,

exceeded by $l50,00 the amount received by

the defendant from Hill ; and that there had

never been any accounting, between Wales

and the defendant, in respect to the money

received upon the notes against Hill, nor

had Wales directed the application of that

money upon the $800.00 note, nor had any

part of it been so applied by the defendant,

—butthat the defendant still held the $800,00

note unsatisfied,except so far as it was sat

isffed by the indorsement upon it, and by

the payment to the defendant of the

notes ‘against Hill. in pursuance of ‘.584

the agreementbetween Wales and the

defendant above set forth. The defendant

requested the court to charge the jury, up

on these facts, that the plaintiffs could not

recover in this suit; that the payment to

the defendant of the amount due upon the

notes against Ilill, under such circum

stances, (lid not amount to a payment and

extinguishment of the $800,00 note, and

could not so operate, until there had been an

application of said money upon the $800,00

note; that while the $800,00 note remained

unsatisfied, the payment of the said two

sums of $48,00 each would be considered as

a payment of so much money generally on

that note; and that, even if such applica

tion had been made, the suit for the recov

ery ofthe said two sums of $48.00 each could

not be sustained by the plaintiffs, but should

have been broughtin the name of Danforth

Wales. But the court charged the jury,

that the payment to the defendant of the

amount of the notes against Hill, which

were held by the defendant as collateral se

curity for the $800,00 note, was in law an

actual extinguishment and payment of the

$800,0(l note, and that, if they found, that

the said two sums of $48,00 each were paid

by the plaintiffs and received by the defend

ant as extra interest, the plaintiffs were en

titled to a verdict for the amount so paid,

with interest from the time of payment.

Verdict for plaintiffs. Exceptions by de

fendant.

Platt & Peck for defendant.

1. The payment of the usury was, in its

legal effect, a payment generally upon the

principal note. If the money, which the de

fendant subsequently received upon the Hill

notes, was, by law, applied upon the bal

ance remaining after the application of the

usury, and the payment of interest July 23,

1840, and the payment by Wales July 23,

1843, and if the total amount thus applied

exceeded the note, the excess is recoverable

by Wales. When each of the usurious notes

was paid, the $800,00 note was mature, and

its payment could have been enforced

against the plaintiffs at any time. The pay

ment of the usury was a part of the note

transaction; it was made for the use of the

consideration, for which the note was giv

en ;—hence it was made upon the note. It

is the same, as it a paymenthad been

made to discharge the interest ‘legally ‘585

due upon the note. but by mistake the

payment had exceeded the interest. Ward

v. Sharp, 15 Vt. 115. Smith v. Bromley. 2

Doug.696. Dey v. Dunham,2 Johns. Ch. R.

182. The statute, which gives this action,

does not apply, when the usury can be ap

plied in payment of thedebt,but only when

the plaintiff must otherwise suffer loss.

The law would not so operate, as to restore

to the principal debtors what had already

been paid by them, and thus call out so

much more from the sureties. If the facts

disclosed by Packard, relative to Griiiin’s

liability to him upon the bond, had been

known when the latter was sworn in chief,
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they would have sufilced to exclude him, if

he had then been objected to. The effect of

the bond increased the risk and liability of

Griffin and Wales. The record of the dis

charge of Bliss in bankruptcy should have

been admitted. The assignment in bank

ruptcy was made after the payment by the

plaintiffs of the usuriousinterest. It trans

ferred the legal and equitable right of Bliss

in the payment to the assignee, and a re

covery can be had for that payment in the

names of Nichols and the assignee alone.

Blin v. Pierce,20Vt.25. Owen on Bank. 68,

85, 124. Smith et al. v. Stokes, 1 East 363.

Thomason v. Frere, 10 East418. Hague v.

Rolleston, 4 Burr. 2174. Eckhardt v. Wil

son, 8 T. R. 140. Moult v. Massey, 1 B. &

Ad. 637. Page v. Bauer, 4 B. & Aid. 345. 1

Chit. Pl. 27. Arch. Pl. 58. Murray v. Mur

ray, 5 Johns. Ch. 11.60. Van Valkenburgh v.

Elmendorf, 13 Johns. 314.

Smalley & Phelps for plaintiffs.

The record in bankruptcy was properly

rejected. The right to recover back usury

is not a debt, and does not pass to the as

signee in bankruptcy. Itisapersonal priv

liege in the nature of a penalty, and cannot

be reached by creditorsin any form. Bark

er v. Esty, Tr., 19 Vt. 131. The court were

right in refusing to instruct the jury to dis

regard the testimony of Grifiin. He had

signed a bond to indemnify one of the sure

ties upon the principal note, on which the

usury had been computed; but that note

had been paid, as the case shows, before the

commencement of this suit, and the bond

was of course discharged; and even if not

paid, arecovery either way in this suit

‘586 ‘could have no possible bearingupon

the payment of it, or upon the lia

bility or indemnity ofthe surety. The court

were right in instructing the jury, that the

facts proved constituted all the payment of

theprincipal note, that the law required. 1.

No payment was necessary. The usury,

having been included in separate securities,

and paid eo nomine at different times, may

be recovered back without any payment of

the principal note. Grow v. Albee, 19 Vt.

541. 2. The note had been fully paid in pofnt

of fact. The defendant had received assets

from the plaintiff, to an amount sufficient

to pay it, under a written agreement that

the proceeds should apply in payment of

this note.

The opinion of thecourt was delivered by

Rover:, Ch. J. Several objections are

taken to the right of the plaintiffs to re

cover.

it is insisted, that the cause of action in

favor of the plaintiff Bliss passed to his as

signee in bankruptcy, who should have

jofned with the other plaintiff in bringing

this action. To sustain the objection, the

defendant relies on the words of the United

States’ bankrupt act of 1841.which professed

to transfer to the assignee all the bankrupt’s

“property and rights of property, of every

name and nature.” This sweeping enact

ment undoubtedly extended to every thing,

which would properly go to make up a full

inventory of the bankrupt’s estate,—all his

means consisting of tangible property, and

rights of property, which could be expected

to be made available for the payment of

debts. But the right to sue fortortsis nota

right of propertyin any such sense. It is sim

ply a right of redress, which is personal to

the partyinjured, and which he may decline

to enforce at his election. And though the

statute has given a form of action in as

sumpsit, by which a party, who has paid

usury, may recover it back, yet this rem

edy, in legal contemplation, is no less a

mode of redressing an injury caused by per

sonal wrong and oppression, than if the

action sounded wholly in tort. Barker v.

Esty,l9 Vt. 131. We consider, that no right

to sue for the usury claimed ever vested in

the assignee of Bliss, and that the record of

the proceedings in bankruptcy was correct

ly excluded.

It is also claimed, that the witness, Gril

ffn, wasincompetent to testify for the plain

tiffs, on theground ofinterest. I shall

not ‘inquire, whether the objection to ‘587

this witness was seasonably taken at

the trial. If the note of eight hundred dol

lars, given for the loan,aud which the wit

ness signed as surety, had been fully paid,

(as the evidence tended strongly to prove.)

he could have had no interest at the time

of testifying. And if it had not been paid,

he was rather interested to have the usury

remain in the defendant’s hands, that it

might be applied, by equitable offset, or

otherwise,in part satisfaction of that note.

It is not perceived,how the fact of the wit

ness having agreed to indemnify another

surety upon the note could operate to create

an interestin this suit in favor ofthe plain

tiffs, whether the note had or had not been

paid.

Theremaining objection is,that the usury,

when received by the defendant, went, by

operation of law, in part payment of the

note for eight hundred dollars, though such

an application was not contemplated by

the parties. And that such will be the ef

fect, where the security on which the pay

mentis madeincludes both the loan and the

stipulated usury, is doubtless well settled.

That was the case of the first sum of thirty

two dollars, mentioned in Ward v. Sharp,

15 Vt. 115. So a general payment, upon

what the borrower owes thelender, will be

applied by the law to a debt legally due,

and not in satisfaction of any usurious stip

ulation. But when separate securities are

given for the usury, whether at the time of

negotiating the loan, or afterwards, and

the usury, when paid, is applied upon such

securities, the debtor is at liberty to treat

such a payment as having no connection

with the legal demand, and bring his action

to recover it back. This is settled by the

cases of Grow v. Albee, 19 Vt. 540, and Nel

son v. Cooley, 20 Vt. 201,both of which were

actions of assumpsit, like the present. At

the same time he may, at his election, at

least in a court of equity, compel the appli

cation of such usurious payments upon the

lawful debt of the creditor. Ward v. Sharp,

above cited, and Day v. Cummings, 19 Vt.

496. The plaintiffs are clearly entitled to

retain their judgment, and the same is af

firmed.

_ -_ Ma
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‘B88 ‘Moxrros CoLE v. JosnuA HArm-:s

AND NoRMAN HAYNEs.

(Chtttenden, Dec. Term, 1849.)

Land does not pass as a mere appurtennnce to other

land; and consequently no portion of a highway,

adjoining upon land conveyed, will be conveyed,

unless the instrument of conveyance can, by rea

sonable construction, be made to include it.

Where land adjoining upon a highway was levied

upon, and the second line in the description de

fined the eastern boundary as extending from a

certain point north nineteen degrees west, three

chains and seventy five links, “ to the road," and

the northern limit was then described as running

south thirty three degrees west, “in the line of

the road, " three chains and fifteen links, and

thence the closing line run south six degrees

west, eighty two links, to the place of beginning,

it was held, that the levy did not include any por

tion of what was then recognized as the high

way.

Ejectment for land in Wiiliston. Plea,

the general issue. and trial by jury, March

Term, 1849,—BsNNETT, J., presiding. On

trial the plaintiff, among other testimony

to prove his title to the demanded premises,

gave in evidence the record of ajudgment

in favor of Moses Catlin against Daniel

Hurlburt, and the levy of an execution,

which issued thereon. upon several parcels

of land, as the property of Hurlburt, and

conveyances to himself, from Catlin, of the

land so levied upon. The third parcel of

land levied upon was described in the offi

cers return in these words ;—“Beginning at

the north west corner of a piece of land

owned by Joshua Haynes, at anotch in the

fenceon theeast side of the road leading to

Hubbe1l’s falls; thence south eighty six de

grees east, on said Haynes’ line three chains;

thence north nineteen degrees west, on said

Haynes’ line, threechains seventy fivelinks,

to the road; thence south thirty three de

grees west, on the line of the road, three

chains and fifteen links; thence south six

degrees west, eightytwo iinks,to the place

of beginning.” It became material to de

termine, whether the third parcel of land,

so levied upon, extended to the centre of the

highway mentionedin the description; and

the court charged the jury. that the land

conveyed by the levy was limited by the

side of the highway, as fenced and used by

the public, and that Catlin did not, by his

levy, acquire title to any portion of the

road fenced and used as such, but the title

to the same remained in Hurlburt. Ver

dict forffdefendants. Exceptions by plain

t .

‘be9 ‘A. Peck for plaintiff.

It is a well settled rule of construc

tion, that a line, described as running to a

stream, not navigable, or to a highway,

extends to the centre of such object; and

when, by any language, the line in fact

goes to such object, it is, by legal construc

tion,carried to the centre, unless limited to

the margin by the most clear and explicit

language. The description of the third

course,—“ thence south thirty three degrees

west, in the line of the road, three chains

and fifty links,” is consistent with this con

struction of the second course. The words

“ to the road ” fix thetermination ofthe sec

ond line, and therefore the commencement

of the third line, at the centre of the road;

and the words “line of the road” in the

description of the third line, are used to

give the direction, but not to change the

location, of that line. This is the only con

struction, that reconciles all parts of the

description. 3 Kent 432. Peck v. Smith, 1

Conn. 103. Chatham v. Brainerd, 11 Conn.

60. Lunt v. Holland, 14 Mass. 149. 12

Johns. 255. King v. King, 7 Mass. 496.

Stiles v. Curtis, 4 Day Grose v. West,

7 'l-aunt.39, [2 E.C. L. 250.] The samerules

of construction apply to a levy, as to a

deed. Waterhouse v. Gibson.4 Greenl. 230.

J. Maeck and Smalley & Phelps for de

fendants.

The opinion of the court was delivered by

Royce, Ch. J. The plaintiff seeks in this

action to recover land formerly included in

a highway. He derives his alleged title un

der the levy of an execution, made in 1831,

and while the road, or highway, was in

use as a public thoroughfare. The ques

tion in disputeis, whether thelevy opera ted

to pass a title in any portion of the high

way; and it arises upon the descri )tion of

the third tract of land taken by t e levy.

The second line in that description extends

the eastern boundary from a certain point

north, nineteen degrees west, three chains

and seventy five links, to the road; the

northern limit is then described as running

south thirty three degrees west, in the line

of the road, three chains and fiiteen links,

—and thence the closing line runs south,

six degrees west, eighty two links, to the

place of beginning. it is contended by the

plaintiff, that the line here given, as run

ning to the road, must be taken to

have ex‘tended to the centre of the ‘590

road; and that the next boundary

given, being the line of the road, must be

understood to mean the centre line of the

road. The defendants insist, that the ex

pression to the road means to the southern

line or margin of the road, and that the

same line or margin is intended by the line

of the road; so that the highway, as then

fenced out and used by the public, was

wholly excluded.

It is unquestionably the ordinary pre

sumption and inference of law, that thesoil

of highways, and the beds of fresh water

streams not navigable. belong to the ad

jofhing proprietors. And hence if one con

vey land as being bounded by a highway,

or by such a stream. it will usually be in

tended, that he parts with his interest to

the centre of the highway, or stream. The

presumption is not,however, an invariable

and conclusive one. For it is certain, that

a party, in such a case, may so describe and

limit the subject of his grant, as to consti

tute the highway, or stream, a boundary,

without passing any portion of either by

theconveyance. And whether this has been

done in a given case will depend on -the

manner, in which the granted premises are

described. Land does not pass as a mere

appurtenance to other land; and, conse

quently, no portion of the highway, or

stream, will be conveyed, unless the instru

ment of conveyance can, by reasonable con

-struction, be made to include it. Where
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the owner of land conveys it by his deed.

all general and ambiguous expressions are

to be construed so as rather to enlarge

than to restrict the conveyance. If, there

fore, the conveyance is in terms extended

to a highway, or bounded on or by a high

way, with nothing to render the intention

of the grantor more definite and certain,

the grantee will take his interest to the

centre of the highway, and this for obvious

and satisfactory reasons ;—first, because

such terms of description may be applied

as well to the center as to the edge or mar

gin of the highway, and no intention dis

tinctly appears to exclude the grantee from

that interest in the highway, which an ad

jofning proprietor is generally understood

to have; and secondly, because courts are

bound to give this operation to deeds in

such cases, whenever their terms will per

mit, on account of the manifest inconven

ience of having the sites of discontinued

highways left as gores. and owned by

others than the proprietors on either side.

It is urged, that the same construc

‘591 tion should be given to the de*scrip

tive words in the levy ofan execution,

as to those in a deed of the party. In the

former case,however,the words of descrip

tion used are not those of the judgment

debtor, but of third persons. over whom

he has no control. And it would therefore

seem, that a construction operating to his

prejudice, ii to result from ambiguity of

description. ought not to be admitted.

But, without attributing to this distinc

tion any decisive infiuence in the present

case, we are convinced, that the levy in

question should not be understood to have

included any portion of what was recog

nized as the highway. Those concerned in

making the levy were careful to limit the

land taken by very exact admeasurements;

and if the second line actually extended to

the centre of the road, it was the officer’s

duty to certify the fact in express terms.

Uniform practice, under like circumstances.

would require this. And if the third line

was really the centre of the road, there was

equal necessity for so describing it. The

line of a road, in reference to adjofning

land, is universally taken to denote a side

iine,unless something appear. which clearly

shows it to be otherwise. In reference to

the course of the road,it may well be taken

to mean the centre line. We think the only

just or probableconclusion is,that the levy

in this instance did not extend into the

known highway.

Judgment of county court affirmed.

BENJAMIN Bisnoe AND Zrmo D. BIsHoP v.

CnAmms F. WARNER.

(Chttfenden, Dec. Term, 1849.)

The ad dumnum, in a writ returnable before a

justice 05 the peace, is taken as a test of a parent

Jurisdiction only in cases, where the dec aration

does not otherwise limit the extent of the plain

tiffs’ claim. In an action of debt upon judgment,

the plaintiffs’ demand is limited to the amount

of the judgment described in the declaration and

the interest upon it; and if that amount be within

the limit of the justice’s jurisdiction, the excess

of the ad damnum, beyond that amount, will be

treated as unmeaning, for any purpose of affect

ing jurisdiction.I

Audita quenela. The plaintiffs alleged in

their complaint, that the defendant, War

ner, prayed out a writ of attachment in his

favor against the plaintiff Benjamin

Bishop, as principal debtor. and ‘592

‘therein summoned Zeno D. Bishop

as trustee. in an action of debtupon ajudg

ment,—which writ was made returnable

before Lyman Cummings, a justice of the

peace, on the twenty third day of October,

1846, demanding damages fifty dollars; that

said writ was duly served and returned;

and that afterwards, at some time un

known to the plaintiffs, Warnerfraudulent

ly, and without law, or right, procured said

justice,—not havingany jurisdiction of said

cause.—to render a judgment therein

against Benjamin Bishop, as principal

debtor, and Zeno D. Bishop, as trustee, for

$32.30 damages, and $2,234 costs, and had

taken execution thereon, which he had

caused to be levied upon the property of

Zeno 1). Bishop. Plea. the general issue,

and trial by jury. September Term, 1848.

On trial the plaintiffs gave in evidence the

trustee process in favor of Warner against

them, mentioned in their complaint,—frmn

which it appeared, that the cause of ac

tion described in the declaration in that

suit, was a jud gment, rendered by a justice

of the peace September 25, 1846, in favor of

Warner against Benjamin Bishop, for $30,

57 damages, and $1.53 costs. The ad dam

num was fifty dollars. And it appeared

by the record in said suit, thatjudgment

was rendered therein against the principal

debtor and trustee, by default, October 23,

1846, for $32.30 damages, and $2.34 costs.

The plaintiffs also gave in evidence the ex

ecution, issued upon the last mentioned

judgment described in their complaint.

The court, upon this evidence, rendered

judgment for the defendant. Exceptions

by plaintiffs.

A. Peck and L. Underwood for plaintiffs.

The defendant having pleaded the gen

eral issue only, and the plaintiffs having

proved the allegations in their complaint,

they are entitled to judgment. By the

pleadings nothing is put in issue but the

truth ofthecomplaint. Thesum demanded

in the writ before the justice was fifty dol

lars,—which,as the law then was, was not

within the jurisdiction of a justice of the

peace. The matter in demand in all cases,

in which the statute does not define it, is

the sum set in thead damnum. Even in an

action on book account, if the ad damnmn

show the case without the jurisdiction, the

court cannot examine theevidence, to

determine whether the debit side ‘of *598

the plaintiffs’ book is less than forty

dollars, in order to hold the trustee; and

if judgment be taken against the trustee

by default, it will be set aside on audita

querela.

S. Wines and W. W. Peck for defendant.

The matter in demand. in a suit before a

iAs to the test for determining whether the

amount involved in an action is such as to give a

-nstice of the peace jurisdiction, see Richardson v.

enison, l Aik. 210.
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Justice of the peace, Imder Rev. St. 190, § 2,1

is that for which the plaintiff must recover,

if he recover at all. In an action for a

debt, specifically set forth, the matter in

demand is the debt, as set forth. In an ac

tion upon a judgment, the matter in de

mand is the amount of the judgment, as

described ;—the ad damnum is intended to

cover only the interest, which may be al

lowed upon the judgment as damages, and

hence. however large the ad damnum may

be. it is no criterion of the demand. South

wick v. Merrill, 3 Vt. 320. Brush v. Torry.

Brayt. 141. Perkins v. Rich, 12 "t. 597.

Hill v. Wait, 5 Vt. 124.

The opinion of thecourt was delivered by

RoYCE, Ch. J. The ground of complaint

in this case was the alleged want of juris

diction in the magistrate to render thejudg

ment, and issue the execution, which the

plaintiffs sought to have vacated. The orig

inal proceedings were had, while the stat

ute limited the jurisdiction of a justice, in

the trustee process, to cases where the mat

ter in demand between the plaintiff and

principal defendant did not exceed the sum

of forty dollars. The complainants al

leged,that the action beforethe justice was

debt on judgment, demanding in damages

the sum of fifty dollars; and they added an

averment, that he had not jurisdiction of

the suit, but gave no description of the

judgment, on which the action was founded.

To establish the truth of the complaint,

in answer to the plea of not guilty, the

plaintiffs produced in evidence the record

in the action before the justice; by which

it appeared, that the amount of the judg

ment then declared on was considerably

less than forty dollars, but that the decla

ration concluded with an ad damnum of

fifty dollars. It is now claimed, that the

substance of the complaint was proved by

that record; and that, in conformity

‘594 with intimations of ‘this court,to be

found in Harding v. Cragie, 8 Vt. 501,

and some othercases, the issue should have

been found for the plaintiffs, without re

gard to the legal sufficiency of the matters

alleged.

But it is only in cases, where the declara

tion does not otherwise limit the ex tent of

the plaintiff’s claim, that the ad damnum

is taken as the proper evidence of it, or as

a test of apparent jurisdiction. And in the

action before the justice, the demand was

defined with certainty upon the face of the

declaration,—being limited by law to the

amount of the judgment there described,

and the interest upon it. So that any

claim in damages for agreater amount was

aclaim for what the law could not give;

and the excess should therefore be treated

as unmeaning, for any purpose of affecting

jurisdiction. It follows, that the evidence

adduced, instead of sustaining, conclusively

disproved, the averment, that the justice

had not jurisdiction. And hence the find

ing and judgment in favor of the defendant

were justified and required by the proof.

Judgment affirmed.

tBy which it is enacted, that no trustee process

shall be commenced before a justice of the peace,

“when the matter in demand shall exceed the sum

of forty dollars. "

‘FRANKLIN COUNTY.

JANnAnv TERM, 1850.
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[Continued from ante, page 159.]

ALANsoN M. CLARK, Administrator or

TnoMAs CLARK, v. JAmes M. TAcos.

(Franklin, Jan. Term, 1850.)

In an action of ejectment, commenced by an ad

ministrator May 9. 1849, the defendant leaded

in abatement, that the administrator ha not, at

the time of bringing his suit, given any admin

istration bond; the plaintiff replied, that such

bond had been given: and issue was joined. It

appeared by the record of the probate court of

May 8, 1849, that a decree was made on that day

that the plaintiff be appointed administrator, and

that he give bond, before entering upon the

duties of his appointment. and it was then recited,

that it appeared to the court, that he had executed

such bond, and it was then stated, that the court

thereu on decreed, that he “ be and hereby is ap

poin administrator. " Held. that it sufficient

y appeared by the record, that the administra

tion bond was executed May 8, 1849, and that ar.

interlineation, made in the record upon a subse

quent day, that said bond was received and filed

in said court May 26, 1849, was no part of the

record of what was done May 8, 1849, and could

have little tendenc to show, that the bond was

not in fact execut on that day.

But it appearing by parolevidence, that the probate

court, on the eighth of May, 1849, determined the

amount of the bond and who should si nit, and

then informed the administrator, that i the bond

were executed and delivered to one 8., it should

have the same effect as if returned to the judge

of probate, and that the bond was in fact exe

cuted and delivered to S. on the eighth of May,

but not delivered to the judge of probate until

the 26th of May, it was held, that the bond, for

all legal purposes, should be considered as exe

cuted on the eighth of May.

Ejectment, brought by the plaintiff, May

9, 1849, as administrator of Thomas Clark.

The defendant pleaded in abatement, that

the administrator had not, at the time of

bringing his suit,glven any administration

bond. Theplaintiff replied,that such bond

was given; and issue was joined. Trial by

the court, September Term, 1849,

PoLAND, J., presiding. ‘On trial the ‘596

plaintiff ga vein evidence acopy of the

record of the probate court of May 8, 1849,

in which it was stated, thnt,npon hearing,

it was decreed by the court, that the plain

tiff be appofnted to administer upon the es

tate, and that he give bond, with sufficient

surety, in the penal sum of five hundred

dollars, conditioned for the faithful dis

charge of his trust; and it was then re

cited, that it appeared to the court, that

such bond had been executed, agreeably to

the order of the court; and it was then

stated, that thereupon the court decreed,

“that the said Alanson M. be and he is

hereby appointed administrator” &c.: but

after the recital of theexecution of the bond

there was an interlineation, made in the

record at a subsequent day.in these words,

—“which bond was received and filed in

said court 6n thetwenty sixth day of May,

1849.” The plaintiff also gave in evidence

the original bond, executed to the probate

court, signed by himself and Asa O. Aldis,

in the penal sum of $500.00, dated May 8.

1849, with the certificate of the judge of
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probate indorsed upon it, that it was re

ceived and filed in the probate court May

26,1849. The plaintiff then proved by parol

evidence, that a hearing was had upon the

plaintiff’s application for administration

on the eighth of May, 1849, and that on the

evening of the same day the judge of pro

bate decided to grant administration to

the plaintiff, and a bond was written by

thejudge of probate and delivered to B.

H. Smalley; that Smalley informed the

judge, that the plaintiff wished to com

mence some suits immediately, as adminis

trator; that Smalley was then told by the

judge, that if the bond was executed by

the plaintiff, and by Mr. Aldls, as surety,

and was returned to him,Smalley,it should

be the same, as if returned to the judge of

probate: and that the bond was executed

by the plaintiff, and by Aldis, as surety.on

the same evening, aml returned the same

night,—May 8, 18-i9,—to Smalley, who car

ried it that evening to the office of the pro

batecourt, but was unable to leave it there,

as the office was locked. To this evidence

the defendant objected, but the objection

was overruled by the court. The bond was

not in fact returned to the probate court

until May 26,1849. Upon these facts the

court rendered judgment, that the writ

abate. Exceptions by plaintiff.

‘597 ‘A. O. Aldis for plaintiff.

J. & J. G. Smith and Stevens & Ed

son for defendant.

The opinion of thecourt was delivered by

B1:.\-.\-r:TT, J . The plea in abatement al

leges, that the administrator had not, at

the time this suit was commenced, given

any administration bond; and this is trav

ersed. The question for consideration is,

do the facts in evidence, and which were|

proved in thecountycourt,constitute legal

proof, that a bond had been executed prior

to the institution of this suit?

No question is raised in regard to the due

appointment of the plaintiff, as adminis

trator. before this suit was commenced;

and theprobate record shows the appofnt

ment to have been made on the eighth of

May, 1849; and this suit was commenced

the ninth of May. Whatever view we take

of the subject, we think the evidence is

clearly competent, and the issue estab

lished in favor of the plaintiff. The decree,

or order, of the probate court, under date

of the eighth of May, was, that the plaintiff

be appofnted administrator, &c., and that

he give bonds, &-c._.and the record then pro

ceeds to recite, that it appeared to the

court, that Alanson M. Clark had executed

a bond, agreeably to the order of the court,

&c. This all purports to have been done

on the eighth of May, and in contempla

Eion of law the record is made as of that

ate.

The interpolation in the record, that the

bond was received and ffied in the probate

office on the twenty sixth of May, is and

can be no part of the record of what was

done on the eighth of May: and if we re

gard this as proper evidence, it can have

but little tendency to show that to have

been the true time, when the bond was exe

cuted.

If we regard the recitals in the record of

the eighth of May as evidence of the bond

having been then executed, which I am in

clined to think should be the case, it was

then shown by the record itself, that the

administration bond was executed before

this suit was commenced. But suppose

the time of theexecution of thebond to rest

in parol, it is quite clear, that the facts

found by the county court prove the bond

to have been. for all legal purposes, exe

cuted on the eighth of May. The

court of probate determined ‘what ‘598

should be the amount of the bond,

and who should sign it; and in taking the

delivery of the bond Mr. Smalley acted

ministerially, and under the sanction of the

court of probate, and in their behalf. It is

the same, in legal effect, as if Mr. Smalley

had been the register and had received the

bond. Certainly it could not have been nec

essary, that it should have been filed in the

probate ofiice, to give it vitality. In either

view, then, the affirmative of the issue was

proved and should be found for the plain

tiff.

But for myself I do not think, that the

facts alleged in the plea constitute any le

gitimate matter of abatement,“ true. The

failure of the administrator to give the

bond, in pursuance of the order of the pro

bate court, may be good reason, why the

probate court should vacate the appofnt

ment and refuse to issue the letters of ad

ministration, but cannot, I think, have the

effect to render null and vofd the appofnt

ment per se. The power is conferred upon

the administrator by the decree, or order,

making the appofntment. The letters of

admimstration are only the evidence, that

the power has been conferred. The ap

pointment precedes the bond, though the

statute directs, that, before he receives his

-letters and enters upon the duties of his

office, he shall give the requisite bond.

It is clear, we think, that the county

court should have given judgment on the

issue for the plaintiff.

The result is, the judgment of the county

court is reversed: and in this case we un

derstand the counsel to agree,though issue

is taken on the plea, yet that judgment be

rendered, that the defendant answer over,

—which the clerk will enter accordingly.

BasssMm H. SMALLEY AND HENRY Al)/itis

v. Josspu CLARK,JACOB MAEck,ORLANno.

STEvENs AND PsELPs SMITH. (In Chan

cery.)

(Franklin, Jan. Term, l&->0.)

A solicitor in chancery, who is employed to com

mence and prosecute a suit for the purpose of’

obtaining for his client an unembarrnssed title

to land towhich he has a claim, and who success

fulliprosecutes the suit to a final decree. where

byt e client obtains the land, has no specific lien

u on the land, thus obtained, for the payment of

his account for services and expenditures in the

prosecution of the suit.I

‘Appeal from the court of chancery. ‘599

it appeared, that J ohn Nason, August

20, 1833, being the owner of certain land in

iAs to attorneys’ liens, see Walker v. Sergeant,

| 1-1 Vt. 247.
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St.Albans,subject to the payment of an an

nual rent to one Jotham Bush, conveyed

the same, by deed, to Jonathan M. Blais

dell and received from Blaisdell a bond of

deleasance, conditioned for a reconveyance

of the land upon payment of the sum of}

$375,00, with interest, on or before April 1,

1834; and Nason having neglected to make

the payment at the day specified, Blaisdell

then took possession of the land, and

claimed to own it in his own right, free

from all equity of redemption; and on the

sixth day of Aprll,1836, Nason assigned the

bond of defeasance, and at the same time

conveyed all his interest in the land, to

Phelps Smith. On the twenty first of July,

1820, Nason, by quitclaim deed, had con

veyed allhisinterestin the same land to his

sisters Peggy Nason, Sally M0rrill, Betsey

Ainsworth and Polly Ryan, and at the Sep

temberTerm ,1827, of Franklin county court,

he had consented to a judgment against

him, in favor of Jotham Bush,in an action

of ejectmeut broughtto recover the posses

sion of the same land. In November. 1836,

Phelps Smith applied to the orators, who

were partners in business as attorneys at

law and solicitors in chancery, and em

ployed them to examine the title to said

land, and retained them to commence such

suits in law and equity, to recover the

possession of the land, as might be deemed

necessary, and for that purpose delivered

to them the bond of defeasance above

mentioned, and the deeds constituting the

evidence of his title to the land. The

orators having ascertained, that the title

to the land, at law, was in Peggy Nu

son and her sisters, under the conveyance

made by John Nason in 1820, Smith, upon

the advice of the orators, purchased the

title of Peggy Nason and Betsey Ainsworth

to the land and received from them a deed

thereof, dated November 21,1836, and deliv

ered this deed, also, to the orators, for the

purposes above named, and the orators, at

the request of Smith, and for his benefit,

then commenced an action of ejectment, in

the name of Peggy Nason, against Blaisdell,

to recover the land,—which suit was en tered

in Franklin county court,April Term, 1837,

and was prosecuted by the orators, as at

torneys, until September Term,1845, of said

court, when they suffered a discontinuance,

without costs,to be entered,for the alleged

reason, that Smith had conveyed his inter

est in theland to the defendants Clark

‘600 and Maeck, ‘and they refused to fur

nish money for the necessary expenses

of farther prosecuting the suit. On the

fourteenth of February, 1838, Smith pur

chased of Sally Morrill her title to the land,

and received a deed thereof, which he also

delivered to the orators. Subsequently the

orators,at the request of Smith and for his

benefit, commenced a suit in chancery in

favor of Smith against Blaisdell, stating

the title of Smith to the premises and pray

ing relief, and this suit was entered in court,

January Term, 1840, and was prosecuted

by the orators, as solicitors, until April

Term, 1845, when a decree was made there

in by the court of chancery,that Smith, on

or before the first day of May, 1845, pay to

the clerk of the court $390.60, being the

amountspeclffed in the bond from Blaisdell

to Nason, with interest to May 1, 1834, and

that Blaisdell, within ten days thereafter,

release and convey to Smith all his title to

the premises, with a covenant of warranty

against all claims and demands of any per

son, claiming said premises, or any part

thereof, under Blaisdell, and that Blaisdell

pay to Smith the costs of the suit in chan

-cery, taxed at $44,531. While the action of

ejectment and the suit in chancery, above

named, were pending, Blaisdell filed a bill

in chancery against Smith and Peggy Na

son, touching the matters in litigation in

those suits, and the orators, upon the em

ployment of Smith, defended said suit, and

procured a final decree, that the same be

dismissed. The orators have retained the

possession of the bond of defeasance and

the deeds and docuinentary evidence of the

title of Smith to the land from the time the

same were delivered to them by Smith, for

the purposes above named. On the fourth

day of October,184l,-Smith mortgaged this

land, withother premises, to one Austin,

who had knowledge of the pendency of the

suits abovenamed,—and this mortgage, on

the first day of July,1844, was purchased of

Austin by the defendants Clark and Maeck,

for valuable consideration,—they then hav

ing knowledge of the pendency of the suits

above named :—and Clark and Maeck, on

the twenty eighth day of April, 1845, paid

to the clerk of the court of chancery $2390.60,

in pursuance of the decree above men

tioned, and Blaisdell, on the same day

executed a deed of said premises to Smith,

and Smith, on the same day conveyed all

his right and title to said premises. by

an absolute deed of conveyance, to Clark

and Maeck; and Clark and Maeck took

possession of the premises, and

‘subsequently bargained a portion

thereof to the defendant Stevens, who

entered into possession, buthad received no

deed and made no payment on account of

his purchase. Smith had become insolvent,

and there remained due to the orators, for

their services and disbursements in the sev

eral suits above named, about the sum of

$626,00. Andtheoratorsinsisted,thatthey

had a specific lien upon said land, for the

payment of the amount so d to them, and

prayed, that the defendant might be de

creed to pay to the orators the amount so

due to them, or be decreed to release the

land to the orators, upon being repaid the

amount paid by them to the clerk of the

court of chancery, in pursuance of the de

cree above mentioned,—whlch sum the ora

tors offered by their bill to pay to the de

fendants. The court of chancery dismissed

the bill; from which decree the orators ap

pealed.

B. H. Smalley and C. Beckwith for ora

tors.

It is well established,that attorneys and

solicitors have a general lien upon all the

papers and documents of their clients in

their possession, not only for their costs

and charges in the particular suit, for the

prosecution of which the papers were dellv

ered to them,butfor their costs and charges

for other professional business; and it is

submitted, that a solicitor has a lien, for

his costs and charges, on the judgment. or

estate, recovered by his diligence, as well as

‘60l
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upon the mere documentary evidence of

title. Heartt v. Chlpman, 2 Aik. 162.

Walker v. Sargeant, 14 Vt. 247. Hutchin

son et al. v. Howard,15Vt.544. Barnesley

v. Powell, 1 Amhl. 102. Turwin v. Gibson,

3 Atk. 720. 1 Smith’s Ch. Pr. 692, 695. 1

Newl. Ch. Pr. 427. 2 Madd. Ch. 571. if the

orators have a lien, a court of equity will

-enforceit. 2Story’s Eq.57l,sec. 1215 et seq.

This lien cannot be defeated by the bank

ruptcy, or assignment, of the client. Hcartt

v. (Jhipman and Hutchinson et al. v. How

ard, above cited. Martin v. Hawks, 15

-Johns. 405. Smith never had any legal

title to the land in question; consequently

he conveyed none to his grantee Austin by

his deed in October. 1841. The defendants

have no legal title, upon which they can

rest their defence. By their purchase of

Austin’s interest and by Smith’s conveyance

to them they have become the mere

‘602 assignees of the latter-s equitable ‘in

terest in the estate, with full knowl

-edge of all the infirmities of his title, and

subject to all the equities subsisting between

him and the orators.

J. Maeck for defendants.

Weinsist, that the orators are not entitled

to any part of the relief prayed. The cir

cumstance, that no authority can be

brought to sustain it,isconclusive evidence

againstit. The authorities cited by the ora

tors do not sustain the legal propositions

advanced by the bill. Courts ofequity have

been frequently called upon to protect the

solicitor-s lien; but it will be found, that

the lien has been limited to papers of the

client, or to the costs recovered, or funds in

court, or to be paid into court. Pow. on

Mort. 1063. It will also be found, that the

lien of the solicitor is more circumscribed,

than that of attorneys in the courts of com

mon law. Thesolicitorcan have no great

er aid from the court to secure hislien, than

that of the conveyancer, and he can only

retain the deeds. Hollis v. Claridge, 4Taunt.

807. Pow on Mort. 1063. The rule in Eng

land is,that an attorney cannot take from

his client, ab ante, a legal mortgage; and

if he cannot, it is difficult to perceive, how

he can have alien on the land itself, which,

if carried out, is in substance the same.

Pow. on Mort. 1064. Pitcher v. Rigby, 9

Price 79. Jones v. Tripp, Jac. 322. To allow

thelien would conffict with the registry sys

tem and with the statute of frauds, would

render the title to real estate insecure and

uncertain and impede its sale and transfer.

Thetwo classes of cases in the English law,

which bear the strongest analogy to the

doctrine contended for by the plaintiffs, are,

first, thevendor-s lien for the purchase mon

. .ey,secondly, an equitable mortgage arising

from the deposit of title deeds; but it will

be found, that the analogy is extremely

faint. In the first case payment ofthe pur

-chase moneyis an essential part of thecon

tract, and the right of the vendee is not

-complete,in equity, although a conveyance

has been made, until the purchase money is

paid. Per Ld. ELDoN, 2 Rose 328. The case

of Russel v. Russel, 1 Bro. C. C. 269, is the

first reported case, establishing an equita

ble mortgage, since the statute of frauds of

29 Car. 2. It was based on a case decided

just previous to the statute. The best En

giishjudges have considered the doctrine in

opposition to the statute and la

‘mented the decision, but considered ‘603

theniselves bound by the authorities.

Per Ld. ELnoN, in Ex parte Coming, 9 Ves.

115. Ex parte Wetherell, 11 Ves. 398. Ex

parte Whithread, 19 Ves. 209. Ex parte

Haigh, 11 Ves. 403. Norris v. Wilkinson,12

Ves. 192. Pow. on Mort. 1052.

The opinion of thecourt was delivered by

BENNETT, J. Itseems,that Phelps Smith.

one of the defendants in this bill, claimed

title to certain real estate,situate in St. Al

bans, and that his title to it became embar

rassed. The plaintiffs were employed by

Smith to institute proceedings to remove

the cloud, that was resting upon his title,

and at the January Term of the supreme

court. 1845, a decree in chancery was ob

tained in behalf of Smith against one Blais

dell. who was in possession. claiming title,

that, upon Smith’s paying to Blaisdeli a

given sum of money, on or beforea given

day, he (Blaisdell) should give up the pos

session to Smith, and release to him all right

and title, which Blalsdell claimed to the

premises. The money was paid within the

time specified by the court, and the release

executed by Blaisdell to Smith, and there

upon Smith conveyed to the defendants,

Maeck and Clark. Theobjectofthis bill is,to

obtain adecree for the payment of the plain

tiffs’ account against Smith for services as

solicitors and moneys paid out in the chan

cery suit, and also in two other suits bar

ticularly set forth in the orators’ hill, and,

in default thereof, that the defendants be

decreed to release and convey to the ora

tors all their title to the premises. The bill

is predicated upon the idea, that the ora

tors had what is called an attorne_’,"s lien

upon the land for the payment of their ac

count, and that the land, from the facts in

this case, is chargeable with the lien in the

hands of Smith’s grantees.

'l-he first and only question, which we

shall have occasion to examine, is, have the

orators any specific lien upon this land, as

against Smith, which a court of equity can

protect and enforce; and if not, this court

need go no farther.

It is well understood. that attorneys have

a lien upon judgments recovered by their

clients or theircosts. if the money come to

their hands, they may retain it for the

amount of their lien, and may have an or

der to restrain their clients from receiving

it, until their bills shall have been paid,

and may, by giving notice to the judg

‘ment debtor, that they rely upon ‘604

their lien, protect themselves, in their

lien on the judgment against the debtor,

from a payment to the creditor; and in

the case of Heartt v. Chipman,2 Aik. 162, it

was held, that the attorney might main

tain an action for money had and received,

to the extent of his lien. against the assignee

of thejudgmentcreditor, to whom the mon

ey had been paid.

In the present case, there is no pretence,

that the orators had any lien upon the land,

while the possession and ostensible title w as

in Blaisdell, and he is specifically decreed to

convey his whole title to Smith. This is

done in obedience to the decree of thecourt.
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Neither Smith isin the wrong, in taking the

title, nor Blaisdell, in conferring it upon

him. It may,then, well beinquired, wheth

er, in this situation. an attorney’s lien can

attach to theselands, so as to give the ora

tors, in equity, a paramount control over

them ?

This is the first instance, that I am aware

of.in whichit has been attempted to extend

the attorney’s lien, as in this case. In Eng

land it is afamiliar doctrine, that,in equity,

thevendor of real estate has a lien upon the

land for the unpaid purchase money; but

this is upon the ground of a constructive

trust,—the vendee holding the legal estate

as the trustee ofthe vendorto the extent of

the lien; and in the case of Manly et al. v.

Slason et al., 21 Vt. 271, this English chan

cery doctrine was applied in this state,

though after considerable hesitation.

In the case of Russel v. Russel, 1 Brown’s

Ch. C. 269, Lord TsunLow introduced the

doctrine of equitable mortgages by means

of the deposit of title deeds; and though

the decision in that case has been since fol

lowed in England, yet it has been univers

ally regretted, as being at variance with

the statute offrauds, and as leading to dis

cussions upon the truth and probability of

evidence, which it was the object of that

statuteto exclude. The doctrine, no doubt,

is founded upon the idea, that a mere de

posit of the title deeds furnished evidence of

an agreement to make a mortgage. I am

not aware, that our courts have ever been

called upon to introduce the English chan

cery doctrine of equitable mortages; and it

may well be questioned, whether they will

do it, if called upon.

But this doctrine, being founded, if it

has any foundation, upon a supposed

agreement to make a mortgage. would

have but little application to the ques

tion now before us. The only case,

‘605 that I ‘am aware of, -which ma

terially countenances the ground as

sumed in this bill, is the case of Barnesley

v. Powell,1 Ambl. 102. That case came up

in 1750, by the way of a petition by the so

licltor of Barnesley, (a lunatic,) setting

forth, that he had expended large sums of

money in prosecuting suits in chancery and

at lawin behalf of the lunatic; and the ob

ject of the petition was, that the solicitor

might be allowed to enter up judgment

against the lunatic, in order that he might

have a lien upon therenl estate of the luna

tic. This is refused by the chancellor,upon

the ground, that no action will lie against

the lunatic, butthat it must be against the

committee of thelunatic, whoemployed the

solicitor. The chancellor says,the commit

tee has a lien upon thelunatic’sestate, and

being willing, as he says,to assist the solic

itor what he can,hewill declare the solicit

or stands in the place of the committee, and

has alien upon the lunatic’s estate. This

case is reported with a quoere. whether the

committee had such a lien; and the counsel

for the solicitor doubted of it. This case,

then, does not establish the point, that the

solicitor had a lien, except by the way of

substitution. The control of theperson and

22 vs.

estate of a lunatic falls into chancery, and

the chancellor commits the custody of the

person and estate of a lunatic to acommit

tee, who is to render his account, and may

be required to give bonds; and I think this

is usual. The committee would doubtless

be allowed, in his account, to retain in his

hands assets of the lunatic sufficient to bal

ance his account, and in this way have an

indirect lien on the estate; and probably,

as the lunatic is incapable of making any

contract with the committee, or the com

mittee with the lunatic. and his wholeprop

erty is within the control of the court of-

chancery, it might with propriety be held,

that thecommitteeshould have a lien upon

the lunatic’s estate. Butii so, we think this

will not sustain the general proposition of

the orators.

It is true, that Lord HARDI\-lCKE, in this

case, observes, that if a solicitor prose

,cutes to a decree, he has a lien upon the es

ta te recovered, in the hands of the persons

recovering,for his bills. No such point was

before the chancellor for adjudication; and

in thecase then at barthe chancellor having

held, that the solicitor had no right of ac

tion against the lunatic, we do not well see,

how he could have a lien against the luna

tic’s estate.

‘If such a lien, as is contended forin ‘($06

this case, existed in England, it is

somewhat remarkable, that numerous ad

judged cases are not to be found, in which

it has been recognized and enforced. I am

not aware of any such case; and none has

been cited on the argument; and the ab

sence of such cases, especially as there would

have been frequent occasions for enforcing

the lien, if it existed, furnishes a strong ar

gument, that no such lien does exist. But

suppose solicitors, as was said by Lord

HAanwwxE in Ex parte Price, 2 Ves. sen.

407, have an equity allowed them, to be en

titled to a satisfaction out of the fund, for

their expenses in the case of alunatic, wheth

er in the way of a suit, or for his costs in

taking out a commission of lunacy, the

principles claimed by the orators would by

no means follow therefrom.

We think, then, to hold that the attor

ney-s lien attached to these premises, when

conveyed by Blaisdell to Smith, would be

introductory of a new principle, and an ex

tension of the doctrine of the attorney’s lien

beyond any adjudged case, and would, in

effect, be to create an equitable mortgage,

which would be exposed to all the objec

tions, that have been made to the doctrine

of equitable mortgages in England, and

even more, under our registry system, with

out having the same plausible ground to

stand upon, that is, the presumed agree

ment to execute a legal mortgage. The re

sult, then, is, the decree of the chancellor,

dismissing the bill, should be affirmed, with

additional costs in this court.

Let the cause be remitted to the court of

chancery, with a mandate for an affirm

ance of their decree, with additional costs.

RoyCE, Ch. J., did not sit in this case, be

ing related to one of the parties.
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WARaEx & Buss v. Gsoncs R. BIsHoP.

(Rut!-and, Jan. Term, 1850.)

A balance. ascertained and struck upon a mutual

settlement of book accounts, may be charged as

an item in a new account, and recovered in an

action upon book account; and the parties are

competent witnesses before the auditor, to prove

the stating of the former account and their

agreement upon the balance.

But the stating of the account, in such case, and

agreeing upon the balance due, is only conclusive

upon the defendant of the truth of the account

and the balance found. and not of the obligation

to pay. If the defendant have obtained a dis

charge in bankruptcy, previous to the slatiu of

the account, so that he was then under no obliga

tion to pay it, the law will not impl such obli

ution from the mere fact ofstating t e account,

%ut the right of the plaintiff to recover will de

pend on the nature and extent of the defendant’s

express promise in reference to it.i

And where it appeared. in such case, that the de

fendant, at the time of stating the account and

ascertaining the balance, agreed that the portion

belonging to him of certain demands then in the

possession of the plaintiff should be appropriated

to pay this balance, but nothing had been in fact

received by the plaintiff thereon, it was held,

that this could not be treated as an absolute un

dertaking to pay the balance, so as to avoid the

effect of the discharge in bankruptcy.

Book account. Judgment to account was

rendered, and an auditor was appofnted,

who reported the facts substantially as fol

lows. All the items in the plaintiffs ac

count, except thefirst, were admitted to be

correct. The first item was a charge in

these words ;—“Balance due January 1,

1844, as agreed, $186,611’ The defendant

objected to the competency of the plaintiffs -

to establish this item by their own testi

mony; but the objection was overruled by

the auditor: and from the testimony of the

parties, and other evidence, the auditor

found, that the plaintiff Bliss and the de

fendant, on the first day of January, 1844,

or soon thereafter, examined the ac

‘608 counts ‘between the plaintiffs and de

fendant, which had accrued previous

to that time,and agreed upon thesum above

stated as the balance then due, and that

the defendant had frequently, since that

time, spoken of and admitted that sum, as

the balancedue at that time, and promised

to pay it by applying the funds belonging

to him, arising out of the clothing and card-,

ingbusiness,carried on by him under a con

tract with the plaintiff Warren, and in

which he was jofntly interested with War

ren. But the auditor found, from the tes

timony of the defendant and Warren, that

the plaintiffs had never received any pay

ment of this account from the funds of the

defendant arising under said contract,

which consisted of notes and accounts left ,

by the defendant with Warren to collect,—

and that there had not at any time been

any thing in Warren’s hands to be applied.

I-See note at end of case.

 

Itain old accounts would pay it.

The defendant gave in evidence the certifi

cate of his discharge in bankruptcy, and

claimed that so much of the account, as ac

crued previous thereto, was barred by it.

It appeared, that the account previous to

January, 1844, out of which the balance con

stituting the first item of the plaintiff’s ac

count was made,accrued at different times

in the years 1840, 1841, 1842 and 1843; but

the auditor declined to take that account,

or any item of it, into consideration, as he

found, that there had been an examination

of it by the parties, and that the balance

had been agreed upon to January 1,1844,

and there was no offer on the part of thede

fendant to show any mistake in the account

and balance then stated ;—but the defend

ant did not admit in his testimony,that he

had agreed to the balance, or that he would

pay it any other manner,than byhis share

of the proceeds of the accounts and claims

put into the hands of Warren, as above

stated. The auditor decided,that the first

item in the plaintiffs’ account was a proper

charge to be recovered in this action, and

that it accrued January 1, 1844, and there

fore was in no way affected by the defend

ant’scertificate in bankruptcy. Thecounty

court, April Term, 1849,—HALL, J., presid

ing,—accepted the auditor’s report, and

rendered judgment thereon for the plain

tffs. Exceptions by defendant.

‘Thrall & Smith for defendant. ‘609

No question is made, butthat the ac

count, from which the item of $1866l was

made, was due to the plaintiffs, at the time

the defendant was declared abankrupt, and

was proveable under the commission of

bankruptcy. The debt was therefore dis

charged by the decree in bankruptcy. And

not only the original debt was dls(-halIf!,-0(|,

but this item of 186,61, when found, notwith

standing it might have been found by an

examination of the accounts by the parties,

unless there was such a promise, after it

was found, as to restore it after the act of

bankruptcy. The finding the balance by

the parties no more merges the original

cause ofaction, than a judgment; and this

brings the case within the principle decided

in Harrington v. McNaughton, 20 Vt. 295.

The item of $186,61 was not a proper mat

ter of charge on book. It is not within the

principle of the cases of Gibson v. Sumner,

6 Vt. 163, and Spear v. Peck, 15 Vt. 566. Both

of those cases proceeded upon the ground,

that the parties assented to the correctness

of the balance found, and that it might be

charged in the new account. In this case

this was denied by the defendant. In what

everform the plaintiffs seek to recoversuch

a matter, they must prove an express prom

ise, made upon adequate consideration; a

mere acknowledgment is not sufficient.

Walbridge v. Harroon,18 V1:.450. The tes

timony to prove such promise must becom

mon law proof. Theparties cannot be wit

nesses. McLaughlin v. Hill,6 Vt. 26. Clark

w. Marsh, 20 Vt. 341. 7 Conn. 132. 11 Ib.

211. But the decision of the auditor is not

sustained by the testimony. From this no

promise can be found to pay this balance,

exceptso far as the defendant’s share of cer

The de

— 1 fendant had a right thus to limit his prom

ise. Cross v. Conner, 14 Vt. 394.
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Briggs & Williams for plantiffs.

The first item in the plaintiffs’ account,

upon the facts found by the auditor, was a

proper subject of book charge. Gibson v.

Sumner, 6 Vt. 163. Spear v. Peck, 15 Vt.

566. The parties were proper witnesses in

support of this charge. Stevens v. Rich

ards, 2 Aik. 81. Fay et al. v. Green,

‘(£10 lb. 386. ‘May v. (Jorlew, 4 Vt. 12.

Delaware v. Staunton, 8Vt. 53. VVhit

ing v. Corwin, 5 Vt. 451. McLaughlin v.

Hill, 6 Vt. 20. Clark v. Marsh, 20 Vt. 338.

Such an agreement,if established,was con

clusive upon the parties, unless some mis

take in it could be shown,—in which case

the mistake only should be rectified.

Hodges v. Hosford, 17 Vt. 615. This item,

or charge, accrued on the first of January,

1844; and the defendant’s dischargein bank

ruptcy, being anterior,could have no oper

ation upon it. The charge, and the agree

ment of the parties, which was the founda

tion of it, had no existence before the first

of January, 1844, and now has no relation,

or reference, to any state of facts, which

existed before that time ;-—every thing prior

thereto was brought forward and merged

in that agreement as effectually, as though

a note had been given, or ajudgment recov

ered, for that amount.

The opinion of the court was delivered by

RoweE, Ch. J . That a balance ascertained

and struck, upon a mutual settlement of

book accounts, may properly be charged as

an item in a new account, was settled by

the cases cited, of Gibson v. Sumner, and

-Spear v. Peck. And the auditor has found

the fact, (though the defendant did not ad

mit it before him,) that the accounts be

tween the plaintiffs and the defendant, ex

isting before the first of January, 1844, were

adjusted by the defendant and one of the

plaintiffs, and the amount of the first item

in the subsequent account mutually agreed

upon as the balance. The legality of that

charge, in pofnt of form, is therefore fully

sustained by the doctrine of those cases.

Under the construction which was given,

in Stevens v. Richards, 2 Aik. 81, to our

statute regulatingthe action of account on

book accounts, and which has been uniform

ly acted on in subsequent cases. there can

he no doubt, that the parties were compe

tent witnesses before the audih.-r, to prove

the stating of the former account, and their

agreement upon the balance found against 1

ihe defendant. They are general witnesses

as to all facts, transactions and agreements,

on which the account, or any of its items,

original validity and justice of the account,

to which other witnesses could prop

‘61 1 erly testify. So, too, they are wi t‘nes

ses,to the sameextent,in reference to -

payment and satisfaction of the ac--

count; but probably not to its simple re-

actual

lease or discharge by a sealed instrument.

It has long been the doctrine in Connecticut,

that, in the action of book debt, one party

may testify to admissions by the other,

which tend to show that thecharges in the '

account were rightfully made. Johnson v.

Gunn, 2 Root 130. Bryan v. Jackson, 4

Conn.288. Peck v.Abbe,1l Conn. 207. The

. purpose.

-Meech v. Lamon, (lnd.)

same has also been adjudged by this court promise must be express, thus differing from the

in the action on book account; and even

where the admission was made in a writ

ing, which had been lost, and was not pro

duced. Reed v. Talford, 10 Vt. 568. War

den v. Johnson, 11 Vt.455. Clark v. Marsh,

20 Vt. 328.

Butthe principal question in the case con

cerns the liability, which the defendant in

curred by stating the account and making

the promise reported by the auditor. If it

be granted, that merely stating an account.

and agreeing upon the balance, will ever

create a new liability and cause of action,

without the aid of an express promise, (and

as to this the authorities are somewhat

confiicting,) that effect can be produced in

those cases only, where the party found in

arrear was under a subsisting liability, in

some form, upon the account adjusted.

And such was not the condition of the de

fendant; for his indebtedness to the plain

tiffs had been legally discharged. It is

urged, indeed. that the accounting was con

clusive upon the defendant. But that must

be understood of the truth of the account

and the balance found, and not of the obli

gation to pay. Even a promise, unless in

duced by some new consideration, will not

bind a party in a different right from that

in which he was already linble. nor to a

greater extent. Drue v. Thorne, Aleyn 72;

Mitchinson v. Hewson, 7 T. R. 348, and

Rann v. Hughes, there cited in note.

This being a case, then, where the law

would not imply an obligation from the

naked fact of stating the account, the right

of the plaintiffs to recover upon this first

item of their present account, must depend

on the nature and extent of the-iefendant-s

promise in reference to it. As the debt had

not been paid, but merely discharged by

operation of law, we are not disposed to

question the validity of any express under

taking for its payment, though rest

ing “simply upon moral obligation.

At the same time, the plaintiffs were

not in a condition to prescribe terms, and

could only be content with such an under

taking, asthedefendantchosetogive. And

the only pI-Ui"l\is0 appearing in the report

was, to pay this balance by the defend

ant’s share in the avails of certain de

mands, then in the hands of Warren, one

of the plaintiffs. Had the defendant then

legally owed the debt in question, the

promise would probably be construed as

implying a guaranty, that the demands

could be made available to satisfy the debt.

But, under the circumstances, we think it

*61 2

, merely operated to appropriate his dispos

was based ;—every matter affecting the- able interest in the demands to that special

It is therefore considered, that

the auditor erred, in treating the promise

as an absolute undertaking for the payment

of the entire balance claimed.

Thejudgment of the county court, accept

ing the report,is accordingly reversed, and

the cause recommitted to the auditor.

NOTE.

BANl{RuP'l-CY—Dl5CHARGE—NEw PsomsE. In or

der to revive a debt discharged by bankruptcy pro

ceedings, the promise must be express, in contra

distinction to a promise implied from an acknowl

edgment of the jusrness or existence of the debt.

3 N. E. Rep. 159. The
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promise required at common law to take a debt out

of the statute of limitations. S0 partial payments

are insufficient evidence of a new promise to pay

the residue. Griel v. Solomon, (Ala.) 2 South. Rep.

2-3 The promise must be an express one, or, if

acknowledgment is relied upon, it must he so far

unqualilioal as to necessarily authorize the implica

tion of the promise to\p7ay, and no other. Craig v.

Seitz, (Mich.) 30 N. . Rep. 347. The promise

must be specific and determinate; it must. in some

way, carry with it the means of identification, and

be rcfcrnble only to the debt in suit. Hobaugh v.

Murphy, (Pa.) 7 Atl. Rep. 139. Expressions, such

as “I will settle with you, " or “I will pay you every

cent I owe you, " are consistent with the belief that

nothing is due, and are wholly uncertain as not

showing the existence of any particular debt. Id.

The expression, “I will send you the first spare - V ’

or -X’ I have, " contained in a letter written by a

discharged bankrupt to a creditor. does not imgort

an absolute promise to pay five or ten dollars. ig

elow v. Norris, (liiass.) 6 N. E. Rep. 88. Evidence

that a judgment debtor said to his creditor that he

was going to pay the judgment, and that he should

not lose a cent of it. is not sufficient to establish a

new promise. Brewer v. Boynton, (Mich.) 39 N.

VV. Rep. 49. Neither is the expression, “I do not

intend you shall 10st: it; I will make it all right."

Meech v. Lamon, (lr.d.) 3 N. E. Rep. 159. But where

there was but one debt owing by the bankrupt,

evidenced by a note which was a renewal of a

former one, it was held that it was not essential

to the validity of the new promise that there should

have been a mutual understanding as to whether

the promise related to the old or the new note.

Jones v. Sennott, 57 Vt. 355.

A promise to pay as soon as the bankrupt is able

is not void for uncertainty. Griel v. Solomon, (Ala.)

2 South. Re . 322. But in Murphy v. Crawford,

(Pa.) 7 Atl. ep. 142, it is held that the promise

must be without qualification or condition. it is

held that a promise to pay a specialt debt. dis

charged by certificate in bankruptcy, oes not re

vive the original debt, and that to make the new

promise available, the declaration must be upon

such romise, and not upon the original obligation.

Id. ut in Craig v. Seitz, supra, it is said that the

effcct of the discharge is only to suspend the right

of action . the debt remains.

A promise made by a bankrupt before his dis

charge, but after his adjudication, is effectual to

revive the debt against him. Griel v. Solomon,

(Ala) 2 South. Rep. 322; Knapp v. Hoyt, (I0wa,)

10 N. W. Rep. 925.

Sums BowaN v. Cunm HALL

(Rutlund, Jan. Term, 1850.)

Those provisions of the statute, which authorize

thetaking of depositions by a justice of the peace,

evidently contemplate, that the suit, for which a

deposition is taken, shall be pending at the time

of the taking, and that it will. in regular course,

be before the court named in the caption, at the

time, or term, designated for the trial.

Where a deposition was taken by a justice of the

peace, to be used in a suit at atcrm of the county

court named in the caption. and the suit, at the

time the deposition was taken, was pending in

the supreme court, upon exceptions, and could

not, in regular course, be pending in the county

court at the term named in the caption, it was

held, that the justice had no power to take the

deposition.

In this case the defendant, on trial, offered

the deposition of Eunice Parker, to which

the plaintiff objected. The deposition was

taken by a justice of the peace, in August,

1847, to be used, as stated in the caption,

at the ensuing September Term of Rutland

county court. The cause had been

‘613 tried bya jury at a term of the ‘coun

ty court previous to the February

Term, 1847, o.- the supreme court for the

 

county of Rutiand, and a verdict rendered

for the plaintiff, and had been carried to

the supreme court by the defendant upon

exceptions. At the February Term, is47,

of the supreme court the case was argued,

and at the February Term, 1848, of that

court, without farther argument, :1 new

trial was granted, and the case came to the

county court, April Term, 1848. The coun

ty court, September Term, 18-i8,—HALL, J.,

presiding,—excluded the deposition. Ex

ceptions by defendant.

S. Foot and S. H. Hodges for defendant.

flf?-ImaII&Smith and R. Pferpoint for plain

The opinion of the court was delivered by

RovCE,Ch. J. Thecase, as now presented

to this court, involves the single question,

whether the deposition of Eunice Parker

was rightly excluded. Weshould doubtless

bewarranted in affirming that decision,on

the ground that the rcstimony of the wit

ness does not appear. from the case as cer

tified, to have been at all material, or even

pertinent, to the issue on trial. Butasthis

point has not been made in the argument,

and the defect might probably be supplied

by amendment of the case. it will be as

sumed, that the deposition should havebccn

received, unless it was legally inadmissible

py 1-_ei-:a.son of the time and manner of tak

ng 1 .

Those provisions of the statute, which

autiiorizcthetaking of depositions by 8. jns

tice of the peace, evidently contemplate,

that the suit, for which a deposition is

taken, shall be pending at the time of the

ta king, and that it will, in regular course,

be before the court named in thecaption,at

the time or term designated for the trial.

And such has always been the construction.

llepositions may accordingly be taken by R

jnstice after the suit is commenced by serv

ice of the writ, and before its en tryin court,

and after the appeal of a suit. and hefore

its entry in the appeliatecourt; because,in

each case, the action, in the usual and legal

course will be in the court, to which it is

brought, or appealed, at the time men

tioned in the caption for the trial. But in

this instance the cause was not pending in

thecounty court, when the deposition

was ‘taken. nor could it then be

known, that it ever would be;—the

parties might at least as weilhave expected

it to be finally determined in the supreme

court, where it was then pending on excep

tions. We are therefore satisfied, that the

justice had no authority to take the depo

sition; and tha-t the party should have up

‘0i -4

.piied to a judge of the supreme or county

court, under other provisions of the statute.

Judgment of county court affirmed.

BuFns Gas vss mm JuaN C. SrnoNo v.

ALANRUN DYER.

(Rutland, Jan. Term, 1850.)

When a debtor is committed to jail upon mesne

process and procures bail by way of jail bond,

written and executed in the common form ofa

jail bond upon commitment on final process, the

surety in the jail bond has the same right to

surrender the debtor and may have the same ben

efit of pleading in his discharge the death of the

debtor, in a suit commenced upon the jail bond,
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that he would have bad, if he had become ball by

indorsing the writ, and a sctre _f¢10-k18 had been

commenced against him.

Debt upon a jail bond, written and exe

cuted in thecommon form of ajail bond exe

cuted upon commitment on final process,

but given by one Weeks, as principal, and

the defendant, as surety, January 24, 1846,

upon thecommitment of Weeks to jail, upon

mesne process then pending in court in favor

of the plaintiffs against him, on occasion of

the surrender of Weeksincourtin discharge

of the bailgiven at thetime he was arrested

upon the original writ. The recovery of

final judgment by the plaintiffs, in the or

iginalsuit,theissue of execution and return

of non estinventus thereon, and the assign

ment of the jail bond by the sheriff to the

plaintiffs, werealleged in the declaration in

common form. The defendant pleaded, puis

darrein continuance, the death of Weeks,

the debtor, who was principal in thebond,

and the tender to the plaintiffs of the costs

of this suit. To this plea the plaintiffs de

murred. The countycourt,—HALL, J., pre

siding,—adjudged the plea sufficient, and

rendered judgment thereon for the defend

ant. Exceptions by plaintiffs.

‘615 ‘Potter for plaintiffs.

Thequestion raised by the demurrer

is, whether the surety can plead the death

of the principal in his own discharge. This

question depends entirely upon the stat

ute, and by that this defence is not allowed.

Rev. St. 456, sec. 18.

Foot & Hodges for defendant.

The plea sets forth a sufficient defence to

the farther prosecution of the action, in the

death of the principal before judgment.

Compare Rev. St. p. 183, sec. 28, p. 184, sec.

37. and p. 456, sec. 18. The provisions for

commitment on mesne process are merely

in aid of those for taking bail in the usual

form, and are not designed to give the

creditor any greater advantage in one

case, than he enjoys in theother. Since the

sureties in the bond are expressly allowed

thesame privilege of surrendering the prin

cipal, before they are fixed by judgment,

they should not bedeprived of this privilege

by his death, any more than the bailon the

writ.

The opinion of thecourt was delivered by

RoYcE,Ch. J. The question arising upon

the special plea is, whether the same mat

ters will exonerate the defendant, as if he

had indorsed the original writ. Our legis

lation, defining the liabilities and rights of

bail on mesne process in a civil action, has

generally had express reference to those

only, who become bail in this latter way;

and this for the reason. that such has

always been the most common and fre

quent mode of giving such bail in this state.

in no other case has the statute prescribed

the kind of remedy to be pursued against

the bail.

But whether bail is given in that manner,

or by a jail bond on commitment of the

party to prison, as in this instance. the ob

ject and policy of the law in allowing it

are the same; the principal is alike subject

22 vr.—15

to the control of the surety in both cases,

and their relations to each other are in all

respects identical. it is obvious,therefore,

that the security to the plaintiff in the ac

tion should neither be enlarged, nor dimin

ished, by the accident of bail being given in

the one form or the other. And we think,

the statutes do not rcquire,thatbail in the

two forms should beheld to different meas

ures of liability. The surety in either form

has always had the same right to surren

der the principal in discharge of him

self as bail. ‘This appears from the ‘G16

twenty ninth section of the_statute of

1797,—the statute in explanation of that

section, passed November 11, 1818.—Rev.

Statutes 183, sec. %,18If.sec.35, and -456, sec.

18. And although the bail is said to become

fixed, (so as to authorize a suit to be com

menced against him,) immediately upon a

seasonable return of non estinventus on the

execution against the principal, yet this

right of surrendering the principal is contin

ued down to the time of entering up final

judgment against the bail. Butit may hap

pen. that the surrender cannot be made.

And when thisis the result of certain causes

specified by statute, these causes are al-

lowed to excuse and discharge the surety,

as if the surrender were in fact made.

Thus, by the fourth section of the statute

of November 11, 1818, the death of the prin

cipal, before final judgment against the

surety,had this effect. The same provision

is continued by the present statute, sec. 28,

before cited, and certain other causes for

discharging the bail, without a surrender

of the principal, are added by sec. 37. It is

true, that these enactments are ranged un

der the head of “ Process” in the statute,

and stand in connection with the mode of

giving ball by indorsing the writ, and the

remedy by scim facias against that class of

bail; while those which authorize the giv

ing bail by a bond are placed under the

head of “ County Jails and Prisoners.” It

is also true, that the latter only profess, in

terms,to entitle the sureties in such a bond

to “all the privileges of delivering up the

principal, in an action on the bond, or of

surrendering him in court, in discharge of

his bail, that are by law given to persons

who indorse the original writ as bail.”

But may not these expressions be under

stood to embrace all the privileges, con

ferred upon the other class of bail, in rela

tion to the delivering up and surrender of

the principal -.’—privileges which go as well

to dispense with the surrender in giving

cases, as to authorize or require itin others.

And if so understood, they will entitle the

sureties in the bond to avail themselves of

those facts, which operate to discharge an

indorser of the writ without an actual sur

render of his principal. And this construc

tion being necessary, to render the statutes

harmonious upon the same subject, and

its justice being apparent, we think it

should be sanctioned, as best comporting

with the object and intention of the legis

lature.

The plea is accordingly adjudged suffi

cient, and the judgment below is affirmed.
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‘617 ‘J011.\- Bucxn.uvrER AND NAPots:oNB.

SMITH v. HouAes: NEEDHAM, Bas

JAMIN F. NsaosAM, LawNaEDnAM, LucY

NEEDHAM, HoaAca ALDRIcn, AND CoRDe

uA ALDmcn. (In Chancery.)

(Rutland, Jan. Term. 1850.)

Where a father conveyed to his son, by deed, one

third of his farm, upon which the rantor and

grantee then both resided, with acon ition there

to annexed, that the deed should be void, in case

the grantee should refuse to pay to the grantor

thirt dollars each year, if the grantor should

call or the same, it was held, that the condition

should not be so construed, as to permit the an

nual ayments to be consolidated and demanded

toget er, after the lapse of several years. but

that each sum must have been demanded by itself,

and at or about the close of the year, for which

it was claimed, and that any sum, not so de

manded, was waived, or relinquished;—and it

not appearing, that any such demand as the case

required, was ever in fact made, it was held, that

there had been no forfeiture of the estate by the

grantee, by reason of the non-payment.

And where it ap ared, in such case, that the gran

fee, after resi ing upon the farm with the gran

tor for several years, had removed and left the

grantor in possession of the whole farm, and

afterwards, and while the grantor was thus in

possession, executed a mortgage deed to the ora

tors of one third of the farm, and the reason or

mapose of the removal did not appear, it was

el , that the court would not presume. that the

grantor was so in possession claiming title to the

whole farm adversely to the grantee, as to avoid

the mortgage thus executed, and that, although

the possession may have been intended to be ad

verse to the grantee, yet that this would not af

fect the validity of the mortgage, unless the mort

gggees, at the time of the conveyance to them,

notice of such adverse possession.

The ordinary presumption is, that a sole possession

by one tenant in common is held in the right of

both tenants.

Appeal from the court of chancery. On

the fifteenth day of February, 1828. Benja

min Needham, Jr., conveyed to his son,

Horace Needham, by deed, for the consid

eration, as expressed in the deed, of $1000.00,

one third of his farm, on which his son

then resided with him, with a condition

annexed to the deed,in these words ;—“ The

condition of the above deed is such, that

whereas the said Benjamin Needham, Jr.,

the grnntor, hath made the above deed to

the said Horace Needham for the express

purpose of securing to the said Horace

I\-eedham the right of the sofl above

‘618 de'scribed in said deed, after the de

cease of the said Benjamin Needham,

Jr., and his wife, Alice Needham, and the

said Horace Needham is to have the full

possession and enjoyment of the land de

scribed above, by paying annually to the

said Benjamin the sum of $30,00, or to Alice

Necdham, wife of the said Benjamin, if she

should survive the said Benjamin, if either

shall call for the same, as the case may be:

Now if the said Horace Needham, his heirs,

executors, or administrators, shall well

and truly pay or cause to be paid to the

said Benjamin, or Alice, each and every

year, as long as either of them shall live,

the aforesaid sum of $30.00 if they,oreither

of them, shall request the same, then the

above deed is good and valid,—otherwise

vofd.” Horace Needham continued to re

side upon the farm, with his father, until

leaving his father in sole possession of the

whole farm,—which he retained until his

decease, which was in February, 1839. On

the thirtieth day of March. 1837, and while

Benjamin Needham, Jr., was in possession

of the whole farm, Horace Needham exe

cuted and delivered to the orators a mort

gage deed of one third of the farm, to se

cure his indebtedness to them, therein de

scribed. Alice Needham, the wife of Benja

min Needham, Jr., named in the condition

of the deed to Horace Needham, died some

years previous to her husband, and be after

wards married the defendant Lucy Need

ham, who survived him. The other defend

ants were heirs of his estate. After the de

cease of Benjamin Needham,Jr., thecommis

sioners, appofnted by the probate court to

set out the dower of the widow, Lucy Need

ham, severed one third of the farm, as the

property of Horace Needham, and set out

the dower in the residue of the farm. The

orators prayed, that the defendants might

be decreed to pay ,to them the amount due

upon their mortgage,and, in default thereof,

be ordered to surrender the possession of the

mortgaged premises and be foreclosed of

all equity of redemption therein. The sub

stance of the testimony taken and filed by

the parties is sufficiently stated in the opin

ion delivered by the court. The master, to

whom it was referred to ascertain and re

port, whether any sum, and how much,

was duefrom Horace Needham to his in ther,

at the time of his l-ather’sdecease, reported,

that he decided, that, in order to make

the said Horace chargeable for the

‘sum of $30,00 ayear, for the use of ‘619

the premises, that sum should have

been annually demanded of him ,—and that,

no such demand being proved, there was

nothing due from the said Horace to the

said Benjamin at the time of the said Ben

jamin’s decease. The master also report

ed, that the sum due in equity from Horace

Needham to the orators was $158916, and

taxed the orators- costs at $147.10. ’I-o

this report the defendants filed exceptions;

but the court of chancery accepted the re

port, and decreed, that the representatives

and heirs of Benjamin Needham,Jr.,be per

petually enjoined from making any claim

to the mortgaged premises, and that they

surrender the possession of the premises to

the orators forthwith, and that Horace

Needham pay to the orators the sum re

ported by the master to be due in equity,

and the costs, on or before the first Tues

day in September, 1849, or be foreclosed of

all equity of redemption in the premises.

From this decree the defendants appealed.

Tl1mlI& Smith and Ormsbee for orators.

It is the obvious intention of the grantor,

Benjamin Needham, Jr., in the conveyance

to his son, to secure to him the ultimate

fee in theland, or, in other words, the right

of sofl, beyond a contingency. It would

seem, also, from the whole case, that there

was a valuable consideration for this deed.

At all events, it was such a deed, as the

father had a right to make, and did make.

Before the grantee, or his assigns, could be

subjected to the payment of the sum of

-1530,00 an nnally, reserved by this deed, a

clear and specific demand for it must have

the year 1835, when he removed therefrom, been made; and in order to keep the claim
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alive from year to year, the demand must

have been made from year to year, or at

least it must havebeen so specifically made,

that there could be no mistake on the part

of the grantee, or his assigns, that such

payment had been demanded. The testi

mony wholly fails to prove any such de

mand. Whether there was any sum due,

and, if any, how much, were questions of

fact. referred to the master; and his decision

is conclusive.

"620 ‘S. H. Hodges and S. Foot for de

fendants.

The deed, under which the complainants

claim, is vofd, having been executed while

Benjamin Needham, Jr., was in adverse

possession. When a grant is voluntary,

subjecting the grantee to no expense, nor

liability, and is conditioned to be vofd up

on the non-payment of money, equity will

not relieve against a forfeiture occasioned

by a refusal to pay the money after express

demand. Such is the present case. The

grant cost Horace Needham nothing; and

be was subjected to no liability by it. It

being a deed poll. covenant would not lie

upon it; Platt on Cov. 10, 54; 2 Steph. N.

P. 1068; neither would debt, nor any per

sonal action; 3 Bl. Com. 232. Ognel’s Case,

4 Co. 48 b. Webb v. Jiggs, 4 M. & S. 113.

The only remedy for recovering the stipu

lated payment was to enforce thcforfeiture.

The stipulated payment was repeatedly de

manded. The evidence shows this directly

in several instances. It is true, these were

after the possession was relinquished; but

the condition required the payment, wheth

er in possession, or not. And the rent was

never paid. It is true, cases may be found

of relief being granted after a wilful refusal

to pay money, where the party was still

liable to pay a debt and the security was

collateral,—as in the instance of bonds and

mortgages; or where he had paid aconsid

eration, or became liable for one,—as in

that of leases, which are usually by indent

ure, binding the lessee, or purchase by a

fine,—or in the instance of devises, where

the intent of the testatorgoverns,—though

this is only where there is no limitation

over. But no case parallel to the present

can be found. To grant the relief sought

would render it necessary to give it, where

the grantee had utterly refused to fulfil the

condition until the death of the annuitant

had satisfied him, whether it would be to

his advantage. 2 Story’s Eq. 1315, 1323.

Reynolds v. Pitt. 19 Ves. 134. Hill v. Bar

clay,18 Ves. 56. Lloyd v.Collett,4 Ves. 689.

Bracebridge v. Buckley, 2 Price 200. Rolfev.

Harris, 2 Price 206, note.

‘621 ‘The opinion of the court was de

livered by

RoYCE,Ch. J. The orators brought their

bill to foreclose a mortgage executed to

them, in 1837, by the defendant Horace

Needham. And, to entitle them to all the

relief sought against the other defendants,

it was necessary to show, that Horace

Needham had an estate in one third of the

farm at the time of giving the mortgage.

If he then had no title, the orators could

only claim to hold. by operation of the cov

enants in the mortgage deed, the interest

which, in that case, must afterwards have

come to him by inheritance from Benjamin

Needham, his father; and that interest was

less than the one which the deed purported

to convey. It is contended by the other de

fendants, that, at the date of the mort

gage, he had no interest whatever in the

farm; but that his estate, acquired under

the deed from Benjamin Needham, in 1828,

had been forfeited and determined, in con

sequence of his neglect and refusal to make

the annual payments to said Benjamin. ac

cording to the condition annexed to that

conveyance. There is some apparent in

congruity between the different parts of

that condition-; and perhaps it might well

be questioned, whether the non-payment of

the annual thirty dollars was really in

tended, under any circumstances, to affect

the estate of Horace after the decease of

his parents. But such a question has not

been raised by counsel, and this branch of

the case will be determined with reference

only to the concluding part of the condition.

That professed to avofd the deed entirely,

if any of the annual payments should be

called for, and not made. And to make

good this ground in the defence, it must be

shown. that a cause of forfeiture occurred,

and that the forfeiture was actually

claimed and taken.

It is not at present deemed important to

inquire, whether the deed was founded

upon an actual consideration of value, be

yond the annual payments provided for in

the condition, or whether, aside from those

payments, it was a voluntary conveyance.

Such an inquiry may sometimes be impor

tant, when a party comes into a court of

equity to seek relief against a forfeiture;

but such was not the admitted or apparent

object of the bill in this case.

It is evident, that the payments men

tioned were not expected to be annually

needed as means of support forthe parents,

and possibly they were not relied upon at

all for that purpose. And hence

‘the annual thirty dollars was not '622

made payable absolutely, but only in

-the event of being called for ;—like a limit

ed amount of spending money, to be sup

plied at stated periods to aged parents, in

case they shall see fit to require it. Neither

should thecondition be so construed, as to

permit the sums to be consolidated. and

demanded together after the lapse of sev

eral years. It was required, that each sum

should he demanded by itself, and at or

about the close of the year, for which it

was claimed. And any sum not so de

manded was waived or relinquished.

Nothing in the nature of a debt would arise

without the proper demand. At the same

time, a sum duly demanded, and not paid,

should doubtless be treated in equity as a

lien upon the estate, if the forfeiture were

not enforced. But it was found by the

master, and must have been so considered

by the chancellor, that none of these an

nual sums had been regularly demanded.

And although there can be no doubt, that

Benjamin Needham repeatedly declared

they had not been paid, and pronounced

the title of Horace worthless for that rea

son, yet we do not find it proved by the

evidence before us. that any such demand,

as the caserequired,was ever in fact made.
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And since a valid cause of forfeiture could

only arise upon demand and non-payment,

it follows, that no such cause was estab

lished. This ground of defence must there

fore be overruled; and it will beimmaterial,

so far as the title of Horace wasconcerned,

whether Benjamin Needham ever designed,

or attempted, to enforce a forfeiture.

The remaining ground of defence is, that

Benjamin Needham was in possession of

the entire farm, holding adversely to Hor

ace, when the mortgage wasexecuted: and

that it was thereby rendered vofd under

the statute. The evidence to make out

such an adverse possession at that time is

derived from the fact, that Horace had re

moved from the farm some two years be

fore, leaving the whole possession with

Benjamin,—and from various declarations

of the latter, in effect denying that Horace

retained any title, or interest, in the farm.

It is claimed, that the removal should be

treated as an absolute abandonment on

the part of Horace. But the testimony is

silent as to the cause and purpose of that

act; and asole possession by one tenant

in common is not presumed to be adverse

to the co-tenant. The ordinary presump

tion is, that such apossession is held in the

right of both tenants. And although

‘($23 this presumption ‘may be rebutted

by evidence,yet,to render vofd adeed

of the tenant out of possession to a third

person, such tenant, or his grantee, should

be affected with notice of the adverse hold

ing, at the time of the conveyance. The

doctrine on this pofnt, as established be

tween landlord and tenant, is obviously

applicable to cases like the present. But

most, if not all, of the hostile declarations

of Benjamin Needham, which are relied on

as having characterized his possession, ap

pear to have been made after the orators

received their mortgage. And hence, al

though the possession may have been in

tended to be adverse to the title of Horace,

there was not seasonable and sufilcient no

tice of it to him or the orators to avofd the

mortgage. Hall v. Dewey et al.,10 Vt. 593.

The decree of the chancellor is aflirmed.

‘624 ‘WASHINGTON COUNTY.

APRIL TERM, 1850.

[Continued from auto, page 537.]

Jomv STEARNs v. ALBERT DILLINGHAM.

(Wash4.ngt01n April Term, 1850.)

When sheep break from the enclosure of the! P

owner into an adjoining pasture, and there re

main for some considerable time, the owner of

the pasture cannot, of his own mere motion,

waive the tort and sue in ossnmpsit for the past

nring of the sheep. To authorize this there must

have been what would amount to the consent of

both parties, that it should be considered as mat

ter resting in contract.

Where it appeared, that the plaintif!’s sheep from

time to time broke into the defendant’s pasture

through the plaintiffs fence, and the defendant

sent word to the plaintiff. that he must take care

of them, and the plaintiff said to the messenger,

that he did not know what he should do with the

sheep, and that he expected he should have to

pay the defendant for the sheep running in his

pasture, and this was told to the defendant by

the messenger, and the defendant continued to

drive the sheep from his asture, whenever he

saw them there, as well a ter the message was

sent to the plaintiff, as before, but made no more

personal complaint to the plaintiff respecting

them, it was held, that these facts did not show

any assent to make the asturing of the shoe

matter of contract, and t at the defendant coul

not recover of the plaintiff for pasturing the

sheep, in an action of ook account, or assumpsit.

Book account. Judgment to account

was rendered, and an auditor was ap

pofnted, who reported, that the defendant

presented an account against the plaintiff,

for pasturing his sheep, in reference to

which he found the facts as follows. The

parties, in 1842, were occupants of adjofn

ing land, and the plaintiffs sheep, to the

number of two hundred, or over, broke

To enable the owner of goods to waive the tort and

sue in ussumpsit, when they have been wrong

fully taken from him. the goods must have been

converted into money.I

i At common law, an action of assumpsit for

chattels had and received by wron does not lie.

Lockwood v. Boom Co., (Iiich.) 4 . W. Rep. 292.

An unauthorized withholding

property will not support an action for money had

and received; but if the property has been sold by

the wrong-doer, the tort may be waived, and such

action may be brou ht for the proceeds. Smith v.

Jernigan, IAla.) 8 outh. Rep. 515. The extent to

which the doctrine of waiving torts and suing in

or conversion of!

nssumpsit has been carried in this state is to al

low the owner of property, where it has been tor

tiously taken and converted into money, to main

tain an action for money had and received against

the wrong-docr. Scott v. Lance. 21 Vt. 507. There

must be a conversion of the property into money,

or its equivalent. Kidney v. Persons, 41 Vt. 356.

Saville v. Wolch, (Vt.) 5 Atl. Rep. 491. Where a

pledges of property sold it, before he had any right

to, for a harness, receiving no money, he was not

liable in aasu1npsft- Id. Otherwise, where a

promissory note or negotiable paper has been re

ceived for property wrongfully taken and con

verted. Kidney v. Persons. supra. The conver

sion into money may sometimes be presumed, as

where pro erty has been received which is salable,

and time as elapsed without accounting for it.

Manufacturing Co. v. Buck, 18 Vt. 218. Where a

tenant in common of crops is guilty of conversion

in refusing to recognize the right of his co-tenant,

the latter may waive the tort. and bring usmurmsll.

Loomis v. O-Ncal, (Iiich.) -41 N. W. Rep. 701.

Where nssumpsit is brought for the value of

chattels, in a case where an action of tort is the

proper remedy, but no objection is made, a judg

ment obtained will be as conclusive of the issues

involved as though the proper action had been

brought. Jennings v. Sheldon, Mich.) 6 N. W.

Rep. 96. Where assu1npait is rought against

one for the purchase price of timber wrongfully

cut on the plaintiff’s land, the latter cannot after

wards maintain an action against an assignee of

the timber forconversion. Nield v. Burton, (Mich.)

12 N. W. Re . 906. Where the owner of goods

wrongfully ta en has waived the tort, and recov

ered in an action e1:,contmcLu. against some of the

tort-teasers, he is Erecluded from maintainin tro

ver against the ot ers. Terry v. Munger, 2 . Y.

Supp. 343. But where one sued on a contract of

sale, and afterwards abandoned the action before

judgment, and brought trover for the goods sold,

claiming that the vendee had been guilty of fraud,

it was held that, in order to disclose error, the rec

ord must show that, when plaintiff brought his ac

tion on the contract of sale, he knew of the fraud.

Foundry Co. v. Hcrsee, (N. Y.) 9 N. E. Rep. 487.
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over the division fence which it was the

duty of the plaintiff to keep in repair, and

depastured upon the defendant’s land

‘625 for a considerable ‘share of the sea

son. In August the defendant sent

word to the plaintiff by one Stanley, who

was in the employment of the plaintiff,

that he must take care of his sheep. Stan

ley delivered the message, and the plaintiff

said to Stanley, that “ he did not know

what to do with them—that he expected

he should have to pay Dillingham for his

sheep running there/’—but sent no word

to the defendant hi relation to the subject.

Stanley reported to the defendant the lan

guage of the plaintiff, about paying him,

&c., within a day or two after the conver

sation was had. The sheep continued to

run in the defendant’s pasture occasionally

through the season. No farther complaint

was made by the defendant to the plaintiff

on the subject; but the defendant was al

ways in the habit of driving the sheep out.

whenever seen by him in the pasture, as

well after as before this conversation. In

the course of the next spring the defendant

requested the plaintiff to pay him for past

uring his sheep the season before; and the

plaintiff said he was willing to pay what it

was worth, and offered $5,00,—which the

defendant refused to accept, insisting that

the sum offered was insufficient. There

was no othercontract between the parties.

The auditor reported, that if, from these

facts, the defendant was entitled to recover

for the pasturage, either in this action, or

assumpsit, he found a balance due to the

defendant of $2,62; butthat otherwise there

was a balance due to theplaintiff of $10,72.

The county 00nrt,—REDFlELD, J ., presid

ing,—rendered judgment for the defendant,

upon the report, for the sum found due by

the auditor. Exceptions by plaintiff.

T. P. Redffeld for plaintiff.

The plaintiff was, as to the defendant, a

tort feasor, and, as such, liable in an action

of trespass. This was not a case, where

the defendant might, at his election, “ waive

the to1 ” and bring assumpsit. McCrillis

v. Banks et ux., 19 Vt. 442. Peach v. Mills,

14 Vt. 371. Blanchard v. Butterfield,12 Vt.

451. Jones v. Hoar, 5 Pick. 2%. Centre

'i-urnp. Co. v. Smith, 12 Vt. 212. 12 Pick.

120. Has any thing been done by the par

ties, by which this tort has become merged

in contract? The remark which the plain

tiff made to Stanley had no tendency to

prove it,—for the plain tiff neither admitted

his liability,norpromised to pay, and

‘($26 the remark ‘was made toa stranger,

with no expectation that it would be

repeated to the defendant. The offer of

the $5,00 having been rejected by the de

fendant, is not evidence to charge the plain

tiff. Chit. on (-ont.8. 3 T. R653. The de

fendant could not have relied upon the dec

laration of Stanley, and suffered the sheep

to remain, expecting pay for their keeping,

for he treated them as in his close wrong

fully and drove them out.

P. Dillingham for defendant.

We insist, that the defendantcould main

tain assumpsit against the plaintiff for the

amount of benefit he derived from his

sheep depasturing on the defendant’s farm.

If there was no express agreement, there

was a clear and satisfactory assent on the

part of the plaintiff, that the subject mat

ter of the defendant’s claim should be

treated and adjusted as a matter of con

tract between them. It is obvious, that

the plaintiff did not mean, by his declara

tion to Stanley, that he expected to pay

damages as a trespasser, but to pay for

the benefit he received. In the subsequent

conversation between the parties in refer

ence to it, they both treated it as matter

of contract, and desired to settle it on the

principle of a qmmtum meruit, and only

failed, because they could not agree upon

the equitablevalue of the pasturing. Bail

lie v. Cazelet, 4 T. R. 579. Bennett v. Fran

cis, 2 B. & P. 550. Jones v. Hour. 5 Pick.

-2\-i). There is a class of cases, where, with

out the assent of the wrong doer, the in

jured party may waive a tort and sue in

assumpsit. This right is confined to those

cases, where, by reason of the wrong done,

property is acquired that benefits the

wrong doer; here, if the wrong is forgiven,

the injured party may sue and recover in

trespass for the value of the property to

the tort feasor. Hambly v Trott, Cowp.

375. And this may he done,—1. When the

thing wrongfully taken has been converted

into money; 1 T. R. 387; 2 B. & P. 550; 15

Pick.302; N.Ch.95;—2. When thething has

been changed orconverted into other prop

erty and sold for money; 4 Pick. 449; 13 N.

H. 449; 12 Pick. 120 ;—3. When waiving the

tort and sueing in assumpsit works no in

jury to the other party; 8 Bing. 43; 1 B. &

C. 94 ;—4. In allcases, where onetakes prop

erty belonging to another, without con

tract, and uses it for his own benefit. 3 N.

H. 344; Chit. on Cont. 22, 33.

‘The opinion of the court was de- ‘627

livered by

BENNE’l"l-,J. The law is too well settled,

to admit of discussion, that, to enable the

owner of goods to waive the tort and sue in

assumpsit, where they have been wrong

fully taken from him, the goods must have

been converted into money. The rule is the

same. wherethe trespass consisted in break

ing the plaintiff’s freehold and cutting and

carrying away the trees standing thereon.

The trees must have been sold by the de

fendant. If, however, in England, the de

fendant, when sued in assumpsit, elect to

bring money into court, under a rule ob

tained for that purpose, this would con

clude him from objecting to the form of ac

tion. In effect, it would be an admission

of the contract, as set up in the declara

tion. Bennett v. Francis, 2 B. & P. 550. is

ofthischaracter. Probablythesameresult

would follow from a plea of tender.

The plaintiff, in the present case, was

guilty of breaking the defendant’s freehold

and depasturing the same. The defendant

cannot, of his own mere motion, waive

the tort, and sue in assumpsit for the past

uring of the plaintiff’s sheep. To authorize

this, there must have been what would

amount to the consent of both parties,

that it should beconsidered as matter rest

ing in contract.

While goods. which have been wrongfully

taken, are in the custody of the defendant.

the action may, by contract, be converted

22 vr. 229



627 (Washington Co.YERMONl’ REPORTS.

into an action for goods sold and delivered.

This is in accordance with well established

cases; and probably the true ground upon

which they rest is, that the subsequent as

sent, to treat the matter as resting in con

tract, has relation back to the time the

goods were taken. and. in legal effect. con

verts it into a sale of the goods, at the re

quest of the defendant.

Is there enough in this case, found by the

auditor. to convert the defendant’s claim

into contract? If not, it must still rest in

tort. The plaintiffs sheep from time to

time brokeinto the defendant’s lot through

the plaintiff’s fence. Word was sent to him

to take care of them; but he did not, and

thesheep continued to break in, and the de

fendant continued to turn them out, as well

after the word was sent, as before,—though

he made no more personal complaint to

the plaintiff about them. When word was

sent to the plaintiff, to take care of his

sheep, he sent no word back to the defend

ant, but simply remarked, that he did

not know what he should do with

‘$28 ‘them, and that he expected heshould

have to pay Dillingham for the run

ning of his sheep in his pasture. These

facts do not show any assent to make the

pasturing of the sheep matter of contract.

The expression, that the plaintiff expected

he should have to pay Dillingham. might

well refer to his liability as a tort feasor,

and I think did. He sent no word to the

defendant about the sheep, and the defend

ant continued to turn them out, when they

got in, as before. There are no facts re

ported by the auditor, from which it can be

claimed, that the parties understood, that

the plaintiff was to be liable upon any im

plied promise to pay for the pasturing of

his sheep.

We think. then, this claim cannot be al

lowed to the defendant in this action, and

the judgment of the county court must be

reversed; and, disallowing this item, judg

ment must be entered for the plaintiff for

$10,72, and interest on that sum, and costs.

NEwELL KmsMAs v. Gsonos W. PAos.

(Washington, April Term, 1850.)

When a fact is averred in pleading, as existing,

which is continuous in its nature, it is to be taken

as continuing, unless the contrary be sverred,

and, if the contrary be true, it should be replied

by the opposite party.

To an action of debt upon ajudgment itisa good plea

in bar, that execution issued upon the judgment

declared upon, and the defendant, by virtue there

of, was arrested and committed to prison, with

out sverring, that the defendant remained in

prison until the commencement of the present

action. Any facts, which show that the debtor

has been discharged from imprisonment, with

out satisfaction of the judgment, should be re

plied by the plaintiff.

The dictum of CmruAs, Ch. J., in Farnsworth v.

Tilton, 1 D. Ch. 297, that to an action of debt on

judgment it is in no case sufficient to plead in bar

a commitment only, denied.

Debt upon a judgment. To the second

and fourth pleas in bar of the defendant

the plaintiff demurred. The second plea

was, that execution issued, in due form of

law, upon the judgment described

‘in the declaration, and that the de- ‘62!)

fendant was arrested and committed

to prison by virtue thereof. In the fourth

plea, after averring the commitment, as in

the second plea,it was alleged, that the de

fendant, upon the commitment, gave a jail

bond, in due form of law, and was there

upon admitted to theliberties of the prison,

and that he departed therefrom, whereby

the bond became forfeited to the sheriff and

his assigns. The county court, November

Term, 1847,—REDFn-:Ln, J ., preslding,—ad

judged these pleas insufficient. Exceptions

by defendant. Judgmentwas rendered for

the plaintiff at a subsequent term and the

game passed to the supreme court for revis

on.

T. P. Redfield for defendant.

it is admitted, in the pleading, that the

defendant was arrested and committed to

jail on the judgment, which is now sued,

and that he has given a jail bond. The

arrest is, at common law, a satisfaction

of the debt. By the arrest and commit

ment and the taking of the jail bond, the

judgment is merged in the bond. The cred

itorcan recur to his judgment in two cases

-only, which are provided by statute;—l.

When the defendant has been admitted to

the poor debtor’s oath, and thus cancelled

the bond ;—2. When, after three months’

imprisonment, the creditor releases the

debtor and discharges the bond; Rev. St.

460, §§ 41, 42. If the debtor passes out of

the prison liberties,it is nota voluntary es

cape on his part,—for if so, he might be re

taken; Jaques v. Withy,1 T. R. 557. Baily

v. Kimbal. 1 D. (Th. 151. But this cannot

be; Jameson v. Isaaes,12 Vt. 611. Willard

v. Lull, 20 Vt. 373. The defendant having

pleaded. that he was duly committed to

prison, if the plaintiff claim, that the con

tingencies have happened, by which the

statute allows him to proceed against the

property of the defendant, he should reply

that fact.

N. Kinsman pro se.

The second plea is bad, because it only

alleges the commitment of the defendant,

without averring any satisfaction of the

judgment, or that the defendant escaped by

consent and direction of the plaintiff.

‘The fourth plea is also bad, for not ‘630

alleging satisfaction of the judgment.

Nothing will operate to vacate ajudgment,

when the defendant is committed on execu

tion, except satisfaction of the execution,

or an escape of the debtor by consent of’

the creditor. And, by statute, the creditor

may release his debtor from imprison

ment, after he has been committed three

months, and still leave the judgment in full

force. The defendant’s giving a bond to

the sheriff does not alter thecase; thebond

is only a security for the sheriff, and if the

debtor escape, the plaintiff has, at his elec

tion. a remedy on the judgment. 1 D. Ch.

297.

The opinion of thecourt was delivered by

BENsETT, J. This is an action of debt

on judgment, to which the defendantin the

county court pleaded several pleas, to two

of which, the second and fourth, the plain
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tiff demurred and the county court ad

judged the pleas insufficient. We shall only

pass upon the second plea, as that must

lead to a reversal of the judgment of the

county court.

This plea, after admitting the judgment,

as described in the declaration, proceeds to

allege the issuing of the execution in due

form of law against the property and body

of the defendant, and a commitment of his

body to the keeper of the jail of the county

within said prison, and asubsequent return

of the execution to the proper office. It

must be admitted by all, that so long as

the body remains in custody, the right of

action on the judgment is suspended. The

body of the debtor is held as a pledge, and,

in one sense, may be treated as aqnasi sat

isfaction of the debt. So long as it contin

ues in prison, the creditor can have no

other remedy. The only question, then.

on this plea, is, whether it was incumbent

upon the pleader to have alleged, that the

body of the debtor still remained in prison

until the time of the commencement of the

present action.

In regard to pleas in abatement, the high

est degree of certainty is required; and it

has sometimes been said. that it must be

so great, as to lead to the exclusion of a

conclusion. In regard to pleas in bar, re

joinders, and such other pleadings, on the

part of the defendant, as go to the merits

of the action, the lowest degree of certainty

is allowable, which the rules of pleading

will in any case tolerate,—and less certain

ty, than is required in declarations,

‘631 repli‘cations, and other pleadings on

the part of theplaintiff. Can it, then,

be necessary,that the defendant should an

ticipate, in his plea, matter appropriate

for a replication, and negate it?

If the defendant had been discharged by

the plaintiff, or had escaped from prison

without havingpaid the debt, either would

be a good replication. If, to a plea of the

statute of limitations, the plaintiff reply,

that the defendant left the state before the

right of action accrued,it will, I apprehend,

be intended, that he continued to remain

out of the state, without any distinct aver

ment to that effect: and if he did not, it

should be so averred in the rejofnder to the

plaintiffs replication. In the case of Day

v. Abbott, 15 Vt. 632, the defendant pleaded

in offset a certain judgment, which he had

obtained against the plaintiff, and to this

the plaintiff replied,that the defendant, be

ing indebted to one Keith in $200, on the

twentieth of November, 1839, to secure him

that sum, and what he might thereafter

owe him, assigned the judgment to Keith,

of which theplaintiff the same day had no

tice. There was no averment in the repli

cation, that Keith’s debt remained due and

unsatisfied at the time the replication was

filed. It was held, that if the assignee’s

interest had ceased in the judgment, it

should have come out in a rejoinder to the

replication; and the replication was held

good upon demurrer. The principle seems

to be, that where a fact is averred in plead

ing. as existing, which is continuous in its

nature, it is to be taken as continuing, un

less the contrary be 1 yerred; and that,

when averred, it shoult come from the op

posing party. We think the principle well

applies to the plea in question.

The plea alleges, that on a given day the

defendant was committed to jail. If the

defendant has been discharged by theplain

tiff, or by taking the poor debtor’s oath,

or has escaped from prison, or been released

by the sheriff, this is all new matter, and

forms distinct and material matter for a

new issue; and we think it should be

brought out in a replication. In the case

of Farnsworth Y. Tilton, 1 D. Ch. 297, the

plaintiff replied an escape; and though

CHIPMAN, Ch. J., advances the position,

that a plea, stating a commitment of the

debtor in execution, without showing that

he still remained a prisoner, is bad, yet no

such opinion was called for by the case be

fore the court; and however much we are

disposed to reverence the memory and ad

mire the learning of the late Ch. Jus

‘tice CHlPMA.\, yet we are inclined to ‘632

think this opinion unsound. It is cer

tainly opposed to the principle assumed by

the court in the case of Day v. Abbott, be

fore cited.

As this plea is an answer to the action,

it is not necessary, to dispose of the case,

to consider the fourth plea. The judgment

of the county court is reversed; and the

plaintiff has liberty to plead anew, upon

the usual terms as to costs.

AMPuus BLAl\-l,J AND HIRAM C. MoINTvus:

v. EsrarE 01-- SETa K. KlIfBALf..

(Wauhingtmi, April Term, 1850.)

After an appeal has been taken from the probate

court, and the bond for the appeal has been filed

by the appellant and approved by the court, and

the appeal allowed, the rebate court have not

power to order or rmit that bond to be con

celled and another ond to be substituted for it.

Appeal from the court of probate. The

suit was referred, under a rule from the

county court, and a report returned in

favorof theplaintiff. But it appeared from

the report, that, at the hearing before the

referee, O. H. Smith was offered as a wit

ness on the part of the plaintiffs. and was

objected to, for the reason that he was

surety upon the bond, which was filed in

the probate court for the prosecution of

this appeal, at the time the appeal was al

lowed, which was in October, 1846: and

that said Smith thereupon produced that

bond before the referee, with a certificate

upon it, signed by the register of the court

of probate, that it had been cancelled,—an

other bond having been substituted there

for, by order of the court of probate, May

7, 1849, on application of the persons sign

ing the iirst bond. The witness was still

objected to; but the referee, intending to

decide according to law, overruled the ob

jection and admitted the witness to testify.

The county court accepted the report. Ex

ceptions by defendant.

Peck & Colby for defendant.

0. H. Smith for plaintiffs.

‘The opinion of thecourt was deliv

ered by -

‘B33

Bl-lNNE-l"l-,J. Though this case comes up
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upon the report of a referee, yet it appears,

he intended to decide according to law;

and the only question is, was 0. H. Smith

a competent witness for the plaintiffs?

He was clearly interested in the event of

the suit, unless his interest had been re

moved by what took place on the day of

the reference. The appeal was taken in Oc

tober, 1846, and the witness, on that occa

sion, had executed to the probate court a

bond, in common form, as surety for the

appellants forcosts,&c.,which should arise

from the appeal. Upon the application of

the signers of the bond, the probate court,

on the seventh of May, 1849, decreed, that

this bond should be held for nought. We

think this was beyond the powers of that

court.

It is the duty of the probate court,before

an appeal is allowed, to take a bond to se

cure the payment of costs and intervening

damages; and when this is done, the case

may rightfully pass to the county court.

Though the bond may be taken to the ad

verse party, or to the probate court,yet, if

taken to the court, it enures to the use of

the party. The bond is to be to the satis

faction of the probate court; and so farthe

court act judicially. But when the bond

has been approved, and the appeal allowed,

the duties of the probate court in relation

to it are only ministerial, that is, of safe

keeping for the use of the party, for whom

it was taken; and the court,upon beingin

demnified against costs, are bound to per

mit the bond to be put in suit. When the

bond has been approved, and the appeal

allowed, the powers of the probate court

over it have been spent; and if it become

insu fiicient, pending the appeal,the probate

court cannot order a new bond. It might

probably be incident to the powers of the

county court, in such case, to order addi

tional security.

We think the decree of the probatecourt.

upon the application of the signers of the

bond,vacatingit, was extra judicial, and of

course without effect. The fact, that the

probate court on that occasion took a new

bond, cannot aid in giving jurisdiction to

decree the first bond null and void. It is

not necessary to decide, whether this sec

ond bond is valid, or not. It is sufficient,

that the first bond is still in force.

‘634 ‘It has been asked , if this proceeding

in the probate court does not restore

the competency of the witness, how can it

be done? If it cannot be done in the coun

ty court, by an order for new ball, under a

rule that an exaneretur be entered upon the

bond filed in the probate court, or under a

rule for substituting another surety in his

place, as was done in the case of a replevin

bond in Bailey v. Bailey et al., 1 Bing.92, it

is sufficient to say, that the bond was en

tered into voluntarily by the witness, by

the procurement of the party, who wishes

to use him; andifhis competency cannot be

restored, it is but the common case, where

a witness becomesinterested in the event of

a suit by the conjoined act of the witness

and the party who wishes to use him; and

certainly the party in such case should not

complain. It is his own act, that has ren

dered the witness incompetent.

The judgment of the county court, accept

ing the report, is reversed, and the case re

manded to that court, to be further pro

ceeded with.

Lsvi T. Warmer AND Lssox Trrus v.

IsuAn SILvER.

(Washington, April Term, 1850.)

Auditn. querelo is the proper remedy, where a

judgment of a justice of the peace has been ren

dered without notice. the defendant being out of

the state at the time of the service of the writ,

and where no recognizance was taken, condi

tioned to refund to the defendant such sum as

might be recovem d by him by writ of review.

Where mesnegroccss is issued against two joint con

tractors, an is regularly sL-rI’L’(1 upon one of them,

and service is made upon the other by leaving a

copy at his usual place of abode within this state,

he being absent from the state at the time and

not returning nor receiving any notice of the suit

srevious to judgment being rendered therein, the

efendant, upon whom the process is regularly

served, cannot, by his appearance in the suit or

any agreement he may make in reference to it,

bind his co defendant, so as toentitle the plaintiff

to take judgment against both, without notice in

fact to the other defendant, or giving a recog

nizance, conditioned w refund such sum as

may be recovered ‘by him by writ of re- ‘B35

view. And it makes no difference, in this

respect, that the absent defendant was merely

surety for the other defendant in the contract in

suit.

There is no case, in which one joint contractor has

power to a pear for another, where such other

contractor as had no personal notice of the suit.

Bsssan, J.

Audits querela. The complainants al

leged, that the defendant,Silver, sued outa

writ ofattachment against them.declaring

in assumpslt, returnable April 2!, i846, be

fore a justice of the peace, and caused it to

be served upon \\-hitucy, by attaching his

property and giving him personal notice

thereof, and upon Titus, by a nominal at

tachmentofproperty andleaving a copy at

his residence in Montpelier, in the hands of

his wife; that at the return day of the writ

Whitney appeared and agreed with the

plain tiffs attorney,thai the suit should be

continued to May 18, 1846, and that on that

day Whitney agreed to a continuance to

July 6, 1846, and that then, Whitney being

prevented, by accident and mistake, from

appearing and defending thesuit,judgment

was rendered therein by thejustlce, against

the complainants, by default; that the

complainant Titus had no notice of the

commencement or pendency of said suit, un

til after the rendition of the judgment, but

was, at the time the suit was commenced,

without this state, and so continued, until

after the rendition of the judgment; and

that the defendant had taken out execution

against the complainants. upon said judg

ment, without any recognizance being en

tered into by the defendant, or by any one

in his behalf, conditioned to refund such

sum as might be recovered by writ of re

view, and had delivered the execution to

an officer for service. Plea, the general is

sue. and trial by the court, November Term,

18-i9,—itr:nmEcn, J., presiding. It appeared

in evidence, that the complainant Titus

was out of the state. at the timeof theserv

ice of the writ in the original suit, and con

tinued out of the state until after the rendi
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tion of judgment, and had no notice in fact

of the suit, having his residence at Mont

pelier, and no bond, or recognizance, was

entered into,agreeably to the provisions of

the Revised Statutes, chap. 26, sec.2l. The

writ and record of the judgment described

in the complaint were given in evidence.

Upon the original writ there were two

agreementsin writing,for the continnances

mentioned in the complaint, both of

‘636 ‘which were signed by the attorney

of the plaintiff in that suit and by

Whitney, in his own name. Whitney mis

took the day,to which the suit was finally

continued, and did not appear upon that

day. It appeared, that Titus was merely

the surety of Whitney, in thecontractupon

which that suit was predicated. The court

decided, that audlta querela would not lie

in this case, and rendered judgment for the

defendant. Exceptions by plaintiffs.

F. F. Merrill and S. B. Colbyfor plaintiffs.

J. A. Vail for defendant.

The opinion of thecourt was delivered by

BENNETT, J. Thecountycourt held, that

the facts detailed in this case would not

sustain an audlta querela; and this is now

the only question before us. It has been

settled, that in an action upon a joint con

tract against two or more, where all have

been duly served with process and are prop

erly brought by means of the process and

the service of it before the court, one of the

co-defendants may employ an attorney for

all, or may appear and control the suit as

to all the defendants. This proceeds upon

the ground of an implied authority. The

case of Scott v. Larkin,13 Vt. 112, is of this

description. But the question is, will this

principle extend to a case like the present?

Titus was out of the state at the time of

the service of the writ, and continued to be

so, until after the judgment against him

and Whitney; and he had no notice in fact

of the suit, having his residence in Mont

pelier, and no bond was given under the

provisions of the Revised Statutes, chap.

26, sec. 27, before the execution issued. In

the case of Marvin v. Wilkins, 1 Aik. 107, it

was held. that an amlita querela is the

proper remedy, where a judgment of a jus

tice of the peace has been rendered without

notice, the defendant being out of the state

at the time of the service of the writ, and

where no recognizance was given for a re

view, in pursuance of the requisitions of the

statute. Thatcase is an authority for sus

taining the present action, unless the case

is to be distinguished in principle from it.

upon the ground that it was an action

against Titus and Whitney upon a joint

contract.

‘63? ‘It has been settled,that the audita

querela should be brought by all the

defendants upon the record; and therefore

Whitney is properly made a party, though

he may have no personal cause of com

plaint. We think it will not do to hold,

that Titus was bound by the appearance

of Whitney. He had no power to waive

22 vs.

notice to Titus, and thus bring him before

the court, subject to the same proceedings,

as if he had been personally served with

process, or had had notice in point of fact

of the service made in the case. I am not

awareof anycase, in which it has been held,

that one jofnt contractor has power to ap

pearfor another, when such other contract

orhas had no personal notice of the suit.

It has always been held, that, in case of

partners,each partner is entitled to a com

plete service of the writ. If service is made

by an attested copy of the writ, each part

neris entitled to acopy; and ifnot so served,

it is good matter in abatement; and I ap

prehend one partner cannot bind the firm

by a confession ofjudgment; and it has been

held,that one partner cannot bind the firm

by a submission to nrbitrati0n,—as in the

case of Stead v. Salt, 3 Bing. 101,—though

on this point there may have been some

difference of opinion

The fact, that Titus was but a surety for

Whitney,certainly cannot make for the de

fendant in the audita querela. The surety

may be the only respousibleperson; and he

may also have a defence peculiar to himself.

To hold that the principal can waivenotice

to the surety, by his appearing to the ac

tion and agreeing to a continuance. or that

notice to the principal is lpso facto notice

to the surety, would open a door for much

fraud, to be practiced by an insolvent prin

cipal upon a solvent surety.

It would seem to follow,if a co-contract

or can appear and control a suit as to all,

where a part have had no notice, that a

judgment of asister state should bind those

not served with personal notice ;—yet it is

well settled, that such a judgment would

not bind them in personam, though it might

bind them in rem.

We think this case, upon principle, must

stand upon the sameground,as ifTitus had

been the sole defendant in the original ac

tion; and, upon the authority of the case

of Marvin v. Wilkins, the judgment of the

county court, in that view, was errone

ous.

‘We might add, that in the present ‘638

case there was no attempt on the part

of Whitney to appear for any one but him

self. All that the record shows is,that the

name of L. '1-. Whitney is signed to an agree

ment to continue the cause twice. He does

not profess to sign the agreement for the

defendants, nor to appear for them; and I

apprehend, in a case like this,we should re

gard it as only his own personal appear

ance.

The judgment of the county court is re

versed; and as the cause was tried by the

court upon the general issue, it must be re

manded to that court, to be farther pro

ceeded with; as well as for the assessment

of damages.

Itis not necessary for the court to decide,

whether, upon the case now made, the com

plainants are entitled to havethejudgment

ztiind execution set aside, or only the execu

on.
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‘ORLEANS COUNTY

Auousr TERM, 1850.

[Continued from ante, page 560.]

Framers JonNsoN v. ALFm:n A. BuRNHAM

(Orleans, Aug. Term, 1850.)

An officer, who charges a ter amount of fees,

than is allowed bylaw, or serving awrit, and

who receives the amount so charged from the

laintiff in that suit, while that suit is pending

n court, is liable to the plaintiff, from whom he

so receives payment, for the penalty im aed b

statute for receiving illegal fees, notwithstan -

in the plaintiff subsequently obtained judgment

iIJ§iIs favor, in the suit in which the fees were

charged, and the fees, as charged by the office

were taxed in the bill of cost and paid to the at

torney of the plaintiff by the defendant in that

suit.

This was an action against the defendant

for taking more than legal fees for serving

a writ in favor of the plaintiff upon one

Norton. Plea, the general issue, and trial

by the court, June Term, 1850,—PoL.n:n,

J ., presiding. On trial the facts appeared

as follows. The writ in favor of the plain

tiff against Norton was served by the de

fendant in October, 1846, and upon the writ

the defendant taxed his fees, as follows ;—

“Travel, $0,60; 2 copies, $6,00; paid clerk,

$0,203’ Theplaintiffproved,thatthecopies

would amount to no more than eighty five

cents each, making an excess, in the defend

ant’s charge for the copies, of $4.30. The

suit in favor of the plaintiff againstNorton

was entered in Orange county court, and

while it was there pending the defendant

called upon the plaintiff to pay his fees for

serving the writ; and the plaintiff paid

them, as charged on the writ. This pay

ment was made in the autumn of 1847; and

this suit was commenced against the de

fendant in the autumn of 1848. The plain

tiff obtained final judgment in his suit

against Norton at the June Term, 1848, of

Orange county court; and in his taxation

of costs in that suit against Norton the

service of the writ was taxed and allowed

at the same sum charged by the de

‘640 fendant on the writ, as ‘above stated.

An execution was subsequentlyissued

upon the judgment in favor of the plantiff

against Norton, and the amount of the

judgment was collected and paid to the

laintiff’s attorney in that suit, April 6, l849.

pon these facts the county court rendered

judgmentforthedefendant. Exceptionsby

plaintiff.

C. W. Prentiss, for plaintiff, cited Dunlap

v. Curtis, 10 Mass. 210.

Bartlett & Bingham, for defendant, in

sisted, that the plaintiff was not the party

aggrieved by the taking ofthe illegal fees by

the defendant, and so could not sustain this

action.

The opinion of thecourt was delivered by

‘($39

BENNETT, J. This is amost palpable case

of taking illegal fees by the defendant. The

copies were charged at three dollars each,

when the case shows, that each copy, at

the rate of charge fixed by the statute,

would amount only to eighty five cents.

r’ he

The facts were all before the defendant;

and as it is to be taken, that every man

knows the law,no question can arise as to

the scienter and motives of the defendant.

The only question, which can be made,

is, whether the plaintiff is the party ag

grieved. The sixteenth section of chap.10t”r

of the Revised Statutes provides, that if any

officer, or other person, shall receive any

greater fees, than is provided by law, he

shall pay to the person aggrieved ten dol

lars for each dollar excess offees, so received.

and in the same proportion for a great

er or less sum. Theplaintiffis the only per

son, who has paid the defendant the mon

ey. The defendant served thewrit on Nor

ton upon the credit of the plaintiff, and

while the suit against Norton was pending

presented his account to the plaintiff for

payment and the plaintiff paid him. The ex

tortion, to be punished by a penalty against

an officer, who receives more than lawful

fees by color of his office, implies a right in

the officer to demand fees of the person who

pays them. The ofiicerhad no claim for fees

against Norton, and none could be de

manded of him by the defendant, under

color of his office. The defendant received

the illegal fees from the plaintiff, and

from no other source. ‘The right of ‘641

action was complete, when the money

was paid, and the statute of limitation

would then commence running.

The fact, that the illegal fees were subse

quently taxed in the bill of costs against

Norton, and collected by the attorney from

him, cannot affect the merits of the ques

tion. If they were corruptly taxed by the

attorney of the plaintiff in that action. or

by the clerk, a new offence would arise un

der the previous sections ofthe statute, and

the defendant in that action would be the

party aggrieved and might well sue for the

penalty.

The judgment of the county court is re

versed, and the cause remanded to the

county court.

‘DISTRICT COURT OF THE UNIT

ED STATES, FOR THE DIS

TRICT OF VERMONT.

JoNE, 1842.

IN ruE MATTER oF Ensos CoMsrocx.

(District Court U. S., D. Vermont, June, 1843.)

There is no distinction, under the bankrupt law,

between ajudgment in an action arising m: dc

licto and a judgment in an action arising ex con

t'mctu: they are both debts within the meaning

of the law, and both proveahle against the estate

of the bankrupt. And the decision of this ques

tion is not affected by the fact, that in the action

ex dclfcto it is adjudged by the court, and certi

fied upon the execution, that the cause of action

arose from the wilful and malicious act or neg

lect of the party.

A creditor, who does not elect to prove his debt

under the proceedings in bankruptcy, has aright.

to pursue such remedies as are afforded to him

by the state law, against the bankrupt, certainly

until the bankrupt has obtained his certificate

of discharge in bankruptcy; and if he be im

prisoned, by virtue of process issuing from the

‘642
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state court, after he have filed his petition and

been decreed a bankrupt, it is not competent for

the district court of the United States to order

his discharge from such imprisonment, previous

to his obtaining his certificate of discharge as a

bankrupt.

Whether, after the bankrupt has obtained his cer

tificate of discharge, the district court can order

him discharged from such imprisonment, or

whether he must proceed by audita querela, or

otherwise, in the state court, quwrat

The petitioner applied to be discharged

from imprisonment on an execution issued

on a judgment rendered against him by the

supreme court of Vermont. He alleged,

that on the thirtieth of March, 1842, after

the recovery of the judgment, he filed

‘(A3 his petition, in due ‘form, to be de

clared a bankrupt, and on thetwenty

fourth of May, 1842, was declared a bank

rupt accordingly; that on the fourth of

April, 1842, he was arrested and committed

to jail on the execution, and was still held

in custody. It appeared irom a copy of the

execution annexed to the petition, that the

judgment was rendered in an action found

ed on tort, thecause of which was adjudged

and certified to have accrued irom the wil

ful and malicious act of the petitioner.

H. Carpenter for petitioner.

L. B. Vilas for creditor.

The opinion of the court was delivered by

Pnarrmss, J. The distinction which has

been insisted upon in this case, between a

judgment rendered in an action on tort,

and a judgment rendered in an action on

contract,is wholly unavailable, as against

this application. The right of the peti

tioner to be discharged from imprison

ment, ii any such right exist, cannot be

aiiected by any consideration of that na

ture. There is no distinction, under the

bankrupt law, between a judgment in

an action arising ex delicto, and a judg

ment in an action arising ex contractu.

They are both debts within the meaning

of the law, and both proveable against

the estate of the bankrupt. In this case,

the judgment, though rendered in an ac

tion founded on tort, was rendered before

the decree of bankruptcy, and was conse

quently a subsisting debt, which might be

proved, like any other subsistng debt, under

the bankruptcy, and like any such debt,

whether proved or not, will be barred by

the bankrupt’s certificate of discharge.

It is true, that by the law of this state,

when a party is committed to jail on an

execution issued upon a judgment rendered

in an action founded on tort, and it is ad

judged by the court and certified upon the

execution, that the cause of action arose

from the wilinl and malicious act or neglect

of the party, he can be admitted neither to

the liberties of the prison, nor to the bene

fit of the poor debtor’s oath. This law

1>See Comstock v. Grout, 17 Vt. 512, where the

decision of the supreme court 0i-’ this state, dis

charging Comstock from imprisonment, upon au

dita querelu. brought by him after he had obtained

his certificate of discharge in bankruptcy, is re

ported. See, also, the dec sion of STORY. ., in the

matter of Cheney, 5 Law Rep. 19, and the decision

of Sra/rows, J., in the matter of Winthrop, 5 Law

Rep. 24.

has existed many years in the state, and

has had, as has been justly said by coun

sel, a very beneficial tendency. It has, no

doubt, proved a salutary restraint

against thecommission of “malicious ‘644

and mischievous trespasses. Thelm

imprisonment, to which it subjects evil

disposed persons, destitute of the means

of making compensation in damages, or

concealing and withholding their means

to do so, operates as a punishment up

on them, and is a great security against

injuries to property, and other injuries

of a personal nature,whlch do not amount

to public ofiences, and cannot be treated

and punished as such. I have always

regarded the law as a very judicious one,

and as not at all oppressive, since pow

er is vested in the courts, after an impris

onment suited to the aggravation of the

case, on application made for the purpose,

to remove the disability and allow the party

the privilege of the poor debtor’s oath. It

may be, as has been urged, that the effi

ciency of this law will be much impaired,

and its benefits in a measurelost to the com

munity, ii it is held to be in the power of

any party, after judgment against him for

a malicious tort. to discharge himseli from

thejudgment by availing himseli of the bene

fit of the bankruptlaw. This, iftrue, might

be a very proper argument to address to the

national legislature, who have full power

over the bankrupt law. but can have no

weight with a judicial tribunal, whose busi

ness lt is to say, not what the law ought to

be, but what it is.

Considering, then, a judgment recovered

in an action on tort, as to the purposes of

the bankrupt act, as not distinguishable

from a judgment recovered in an action on

contract, but both alike proveable under

the act, the main questions are, whether the

petitioner. upon the iacts appearing in the

case, is entitled to be discharged irom cus

tody, and whether it is competent for this

court to order his discharge.

The right of the petitioner to be dis

charged rests upon a general right of ex

emption,clalmed and assumed to accrue

immediately upon the decree of bankrupt

cy, irom arrest and imprisonment for all

debts proveable under the bankruptcy. It

iscertaln,that no such right of exemption is

expressly given by the bankrupt act. andit

appears to me to be equally plain, that none

isimpliedly given. The provisions of the act,

instead of implying, seem clearly to nega

tive, any such right, as against a creditor,

like the one in the present case, who does

not choose to come in and prove his debt.

The act declares, "that no creditor, or

other person, coming in and proving his

debt, or other claim.shall be allowed

to maintain ‘any suit at law or in ‘645

equity therefor, but shall be deemed

thereby to have waived all right of action

and suit against such bankrupt; and all

proceedings already commenced, and all

unsatisfied judgments already obtained

thereon, shall be deemed to be surrendered

thereby.”

This provision evidently implies an op

tion on the part of any creditor either to

come in and prove his debt underthe bank

ruptcy, or to pursue his remedy against the
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bankrupt at law. It clearly supposes a

right in the creditor to take either course;

for instead of taking away the remedy at

law as to all creditors. who have the right

to come in and prove theirdebts,it takes it

away only as to such creditors who actually

come in and prove their debts. By the

terms of the provision, proof under the

bankruptcy is a waiver and reiinquishment

of all right of action or execution against

the bankrupt, and no suit or proceeding

whatever can be had against him,either at

law or in equity. The proof itself operates

as a discontinuance of any suit pending, and

is a surrender of any judgment recovered

for the debtproved; and if the bankrupt is

in custody, either on mesne process or exe

cution, he will of course be entitled to be

immediately discharged from such custody.

The act, like the English bankrupt law.

allows the creditor to elect, whether he will

come in and prove his debt, or take his

remedy at law. This right of election is an

established doctrine of the courts of equity

in England,and has been invariably recog

nized and acted upon by them. They hold,

that where a creditor comes in under the

commission of bankruptcy and proves his

debt,it is an election to take his remedy for

the debt under the commission; and they

will not allow him to imprison the bank

rupt for not paying the debt, and ii the

bankrupt isimprisoned,they will discharge

him out of custody. On the other hand,

where a creditor elects to proceed at law,

they will not allow him to prove his debt

under the commission. Thus,ii a creditor,

after theissuing ofthe commission, take the

bankrupt in execution, apprised of the dis

position of the effects, and knowing that

there may be a certificate, he is deemed to

have made his election, and will not be al

lowed to prove his debt, or if he proves it,

the court will order the debt to be set aside

and disallowed. The principleis, that

"646 the creditor may elect either to ‘pro

ceed at law, taking his chance of be

ing ultimately defeated by a certificate, or

come in and take his remedy under the

bankruptcy.

It has been argued, that it would be un

reasonable, after the bankrupt has surren

dered all his estate, and thereby divested

himself of all his means to payhiscreditors,

that any of them should be atliberty to ar

rest and hold him in prison. Butit should

be remembered, as has been once before ob

served, that the question is not, what the

law ought to be, but what the law is. It

should be remembered,also,that the bank

ruptcy in most cases, as in this, is the vol

untary act of the bankrupt himself, with

out the concurrence and perhaps against

the will of his creditors; and that whether

he has acted fairly and surrendered all his

property is a question, which the creditors,

in reason andjustice, have a right to make,

and which the act allows them to make.

The decree of bankruptcy decides nothing

in regard to this question. It divests,to be

sure, the bankrupt of his estate, and the

creditors who prove their debts, and there

entitle himself to a certificate of discharge,

and may never obtain one.

The act provides, that if the bankrupt

shall be guilty of any fraud or wilful con

cealment of his property or rights of prop

erty, or shall have preferred any of his cred

itors contrary to the provisions of the act,

or shall wilfully refuse or omit to comply

with any orders or directions of the court,

or shall admit a false or fictitious debt

against his estate. or shall, after the pass

ing of the act, have applied trust funds to

his own use, or, being a merchant, banker,

factor, broker, underwriter, or marine in

surer, shall not have kept proper books oi

account, heshall not be entitled to any dis

charge or certificate. Any one of these

things will prevent his obtaining a certifi

cate; and who can say, in advance, that a

certificate will not be refused him? How,

then,can any creditors,except such as elect

to come in under the bankruptcy, and there

by preclude themselves, under the positive

provision of the act, from any other reme

dy, be prevented from pursuing, in the mean

time, their ordinary remedy at law?

But when a certificate is obtained, it is

not absolutely conclusive in favor of the

bankrupt. The act declares,that the

certificate, ‘when duly granted,shall, “647

in all courts of justice, be deemed a full

and complete discharge of all debts, con

tracts, and other engagements of the bank

rupt, which are proveable under the act,

and shall and may he pleaded as a full and

complete bar to all suits brought in any

court ofjudicaturewhatever: and thesame

shallbe conclusive evidence of itself in favor

of the bankrupt, unless the same shall be

impeached for some fraud or wilful conceal

ment by him of his property,or rights of

property,contrary to the provisions of the

act. The certificate may be impeached,

and its effect wholly avoided, by proof of

fraud or wilful concealment of property by

the bankrupt; and how can anycourt say,

beforehand, that such proof will not be

produced by the creditor, whenever the cer

tificate is set up against him ?

If the certificate only, and nothing short

of it, will bar the remedy at law of a cred

itor, who does not come in and prove his

debt, and even that may be impeached and

avoided, it would seem to be very clear,

that his rightto proceed at law remains un

impaired and unaffected, until the validity

of the certificateis tried and decided against

him. This right to proceed against the

bankrupt by original writ or execution

must carry along with it all the incidents

legitimately belonging to such process, and

if by the state laws the person of the bank

rupt may be arrested and imprisoned by

virtue of such process,on what ground can

any court interpose in his behalf, before a

certificateis granted, and dischargehim out

of custody either on mesne orfinal process?

Except as against the property belonging

to the bankrupt atthe time of the decree of

bankruptcy, which by force of the decree

alone, and without any reference to the

event of a certificate being granted or re

by waive all other remedy, will have the fused, is ipso facto transferred from him

benefit, to the exclusion of all others, of so

much, at least, as he discloses and surren

ders; but he may, notwithstanding, never

and vested absolutely in the assignee, so

that he has no longer any title to it, the

creditor remains in the possession, and may
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avail himself, of all the rights which the

laws of the tategive him; and neither this

nor any other court, until a certificate of

discharge. can release the bankrupt from

arrest or imprisonment for a debt which is

provcable but not proved, any more than

they can release him from arrest or impris

oninent for any claim which is not prove

ab e.

After a certificate is granted to the bank

rupt, the act provides no mode for his dis

charge from custody on mesne process

‘M8 or execution, ‘nor does it give any

express authority to this or any other

court to discharge him. In this particular

the act difiers not only from the English

bankrupt laws,but from the former bank

rupt law of this country. By the English

laws. if the bankrupt was prosecuted for

any debt due before the bankruptcy, he

might be discharged on common bail, and

plead his certificate; if taken in execution,

or detained in prison, on a judgment ob

tained before the allowance of his certifi

cate. so that he had no opportunity to plead

it. any one of the judges of the court, in

which the judgment was obtained, might

discharge him from custody. Under the

former bankrupt law of this country, when

the bankrupt was sued and arrested, he

might appear and plead without bail. and

give his certificate in evidence; when taken

in execution, or detained in prison, on a

judgment obtained before his certificate was

allowed, any one of the judges of the court,

in which thejudgment was obtained, or any

court, judge, or justice, within the district

where the bankrupt was detained, having

power to award or allow the writ of ha beus

corpns,might order his discharge.

No such provision,nor indeed any provis

ion whatever on the subject, asl have said,

is contained in the existing bankrupt act;

and whether, after the bankrupt has ob

tained his certiiicate, this court can inter

fere in a summary way in his behalf, and

relieve him from imprisonment on the pro

cess of a statecourt, as wellagainst a cred

itor who has not proved as one who has

proved his debt, or whether the bankrupt

must proceed by motion, audita querela, or

bill in equity, as the case may require, in

the state courts, it is not necessary,nor do

I mean, now, to express any opinion. It

may be well to observe, however, that

whatever may be necessary to the full and

complete exercise of the jurisdiction con

ferred by the bankrupt act, this court has

power to do or orderto be done. If,there

fore, in any stage of the proceedingsin bank

ruptcy, the personal presence of the bank

rupt is necessary before the court, or a com

missioner, thecourt may undoubtedly order

him to be brought up for the special pur

pose for which heis wanted,to be remanded

when the special purpose is answered.

‘649 ‘OCToBER TERM, 1844.

IN THE MATTER. oF EPHRAIM CaAss.

(District Court U. S., D. Vermrmt, Oct. Term,

1844.)

Where it appeared, that a bankrupt was insolvent

on the first day of February, 1842, the day theI

bankrupt law went into operation, and that he

made a voluntary confession of judgment on that

day, in favor of one of his creditors, for a sum in

damages exceedin the value of all his attach

able property, an that all his property was

taken the same evening, by virtue of an execu

tion upon such -udgment, and afterwards was

sold thereon, an that this was done by the bank

rupt for the mere purpose of com lling another

of his creditors to make a deduction in the rent

of a certain farm, which the bankrupt then 00

cupied as his tenant, and which rent was to be

come due March 1, 1842, and if that could not he

effected, then to defeat entirely the debt of that

creditor, the debtor contemplating bankruptcy

as the ultimate resort, and t e petition in bank

ru toy was filed March 80, 1842, the district court

re used to grant to the bankrupt his discharge,

notwithstanding the debt, upon which the judg

ment was confessed, was actually due at that

time to the creditor in whose favor the confes

sion was made.

This was a petition filed by Ephraim

Chase, who had been duly decreed a bank

rupt,for his discharge. The material facts

are stated in the opinion delivered by the

court.

S. H. Hodges for petitioner.

E. Edgerton for creditors.

The opjnion of thecourt was delivered by

PREN’l-lsS,J. The case, without gofng

into unnecessary details, is shortly this

The bankrupt, on the first of February,

1842, as appears from his schedule, was

deeply insolvent, being indebted to

‘various creditors to the amount of ''650

four thousand dollars, or more.

Among the creditors was the firm of A. R.

Vail & Co., to whom the bankrupt was in

debted in a large sum. In the afternoon

of the first of February the bankrupt con

fessed a judgment to A. R. Vail & Co. for

the sum of $l624,71, embracing the amount

of certain notes given originally to them

and two or three notes executed to other

persons and indorsed to them. Execution

was immediately taken out on the judg

ment and in the evening of the same day

was levied on all the property of the bank

rupt liable to attachment, or execution.

The property was sold on the execution

for $ll2i,71, besides the costs of levy and

sale.

It is to be borne in mind, that the con

fession of judgment by the bankrupt was

without any previous attachment, and for

a sum suliicient to cover all his property,

with the power to issue immediate execu

tion. Execution was immediately issued,

and all his property, except household fur

niture and other property exempt from at

tachment, was immediately taken upon it.

From the manner of the transaction, the

suddenness and haste with which the pro

ceedings were begun and carried through,

the transaction, from the very statement

of it. connected with the fact of the utter

insolvency of the bankrupt, is liable to

very strong suspicion.

But let us see how the case stands on the

testimony; for it is proof, and not suspi

cion without proof, that is to decide it.

There is no reason to doubt, that the debt

of A. R. Vail & Co. was a bona fide debt;

and it is true. that Aaron R. Vail, one of

the company, says he called on the bank

rupt for security, and that the judgment
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was confessed on his request, as a means

-of saving cost. This testimony might be

material, if the judgment had been for an

amount covering only a part of the bank

rupt’s property; but the judgment being

for an amount sufiicient to absorb the

whole of his property, and he being neces

sarily conscious, that it must take the

whole to satisfy it, it is immaterial, wheth

er it was given on the request and at the

instance of the creditors, or not. But ad

mitting it to be material, and that the re

quest was accompanied with such a degree

of urgency and importunity on the part of

the creditors, as would, under ordinary

circumstances, repel the presumption of the

-confession being voluntary, yet the ques

tion is, whether the confession was really

‘ made in consequence of that impor

651 tunity, or with a view, ‘entertained

and acted upon altogether independ

ent of it, of defeating the rights of other

creditors. This is a question of intention.

and the intention is to be collected from all

the circumstances of the case. If they

clearly indicate an intention, on the part

of the bankrupt, to give a preferem-e, or tn

have all his property put beyond the reach

of his other creditors by means of the judg

ment, the request orimportunity of thecred

itors can awail nothing.

I

~

ceptabie visitor, the bankrupt, anticipating

the wishes of this usually unwelcome func

tionary of the law, very promptly

lighted his lantern and went ‘with ‘652

him to the barn, lighting him to where

the property was. This, to be sure, of it

self, is not a very important circumstance,

but, being one of the characteristies of the

transaction, disclosed by the testimony, it

is not unworthy of notice with the others.

But the most material part of the testi

mony remains to be stated. It appears,

that the bankrupt, at the time of the con

iession of judgment,held a lease from Caleb

Paris of a farm in Danby, for the term of

six years from the first of March. 1837, at

an annual rent of $700.00. Besides the rent

for the year 1842, which was unpaid, he

was indebted to Paris in thesum of $500,00,

for cattle received irom him by virtue of

the lease. When the latter sum would be

ayable does not appear; but the rent

would become due the first of March, and

the lease would not expire until one year

from that time.

Now, Stephen Roberts testifies, that, be

fore the property was taken in execution,

thebankrupt told him,that unless he could

make an arrangement with Paris, and get

a reduction of the rent, he should not pay

him, though he could; and after the prop

We have already stated the manner of erty was taken, he told the witness, he ex

the transaction; now let us look to some . pected to have the property back, it he sur

other circumstances, which attended it. fceeded in making an arrangement with

Besides there appearing to be no unwilling- 1 Paris. which he thought he should be able

ness to make the confession, but a wry| to do.

ready acquiesence and compliance on the

part of the bankrupt, it is evident, that he

knew, at the time of the confession, that

the execution would be levied the same

evening. He told Harrison Ballard, in the

evening, before the ofiicer came, that he

wanted to

accordingly forth with turned out to Bal

lard a cow,and atthesametime turned out

to his brother forty bushels of corn in the

ear. After the officer had arrived, he told

Marcus Bartlett,that he had expected him,

and had tried to give Bartlett a hint of it

before. And Aaron R. Vail, one of the cred

itors, says he thinks the bankrupt might

have understood, that the execution was

to be levied the same evening after the con

-iession of the judgment.

But farther, the bankrupt told Williaur

B. Haskins, who went to see that the of

ficer did not take some grain the bankrupt

had turned out to him. that the creditors

would not take any thing he did not want

they should take. He also told Ballard,

at the time he turned out the cow to him,

that the creditors would not take any

property, which was turned out to him,0r

his brother, though it remained there.

The testimony, thus far, gives the trans

action the appearance, at least, of being a

very amicable one; for it shows, that the

-bankrupt supposed, and acted under the

belief. that there was a very good under

standing subsisting between him and the

-execution creditors. Indeed, the transac

tion seems to have verylittle of an ad verse

character about it. When the ofiicer came,

who, as we have seen, was not an unex

pected, and, I should judge, not an unac

Qi4

Allen Roberts also testifies, that

the bankrupt told him,that he did not

know but he should have all the property

back, ii he could make an arrangement

with Paris. And Caleb Buifum says. that

after the property was taken, the bank

’ rupt told him, that he could not afford to

pay him, as he expected his,

creditors would break upon him; and he,

pay so much rent for the farm: that he

would give $350,00 for the year’s rent then

due, and had the money in his pocket to

pay it, and would give $400,00 a year for

the remainder of the term. On the wit

ness’ inquiring how he could carry on the

farm without the stock and tools, he re

plied, that he could haveback the property,

which had been taken, whenever hepleased.

Now, upon thjs testimony, can any one be

at a loss concerning the motive and object

of the bankrupt, in giving the confession

oi judgment? Was it not to bringParis to

terms, and force him to reduce the rent of

the farm, by presenting to him the alter

native of doing so or getting nothing?

The testimony of Vail, one of the execu

tion creditors, goes rather to confirm this

new of the case, than otherwise. He

says, there ‘was no understanding ‘653

with the bankrupt, that he should

have back the property levied upon,except

through an arrangement proposed by A. R.

Vail & C0. to Paris,that if he would reduce

the rent of the farm to three hundred and

fifty or four hundred dollars, they would

become responsible for the rent, and the

property might go back into the hands of

the bankrupt; which proposition, Vail

says, was made at the suggestion of the

bankrupt after the levy of the execution.

This proves, that after the execution was

served, and all the property of the bank

rupt was secured by seizure upon it, a prop
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ositfon to reduce the rent, and have the

property go back into the hands of the

bankrupt, was in fact made to Paris.

Now, was this proposition the offspring of

a mere afterthought, first suggested after

the levy of theexecution, or did it originate

in a preconceived design, existing at and

before the confession of judgment? If no

such design is proved to have been enter

tained by the creditors, the presumption is

-strong from the testimony, that the bank

rupt had the matter then in contempla

tion; for, before the property was taken,

and. we may conclude, before the confes

sion of judgment, for one followed the

other almost immediately, he told Stephen

Roberts, as we have already seen, that un

less he could make an arrangement with

Paris. and get a reduction of the rent, he

.should not pay him. Taking, then, the

declarations of the bankrupt before and

after the confession of judgment, and put

ting them together, I think it must be in

ferred, that he consented to the judgment

willingly, knowing that all his property

would be immediately taken in execution,

and expecting by that means to get the

rent reduced, and then have the property

restored to him.

There is another part of the testimony,

which ought not to be omitted. It ap

pears, that thirteen cows seized on the ex

-ecution were afterwards returned to the

bankrupt, kept by him ten or twelve days,

-and then sold by him to a clerk in the store

of one of the execution creditors. The

bankrupt, on his examination, says the

cows were returned to him in consequence

of a question arising, whether the cows be

longed to him or to Paris; that he sold

them to make a payment on theexecution;

and that after the sale they were driven

away in the night time. for the purpose of

concealing from Paris where they were.

From all the circumstances of the

‘($54 case, I repeat, I am forced to ‘the

conclusion, that the confession of

judgment was voluntary on the part of the

bankrupt, and was given for the purpose

of compelling Paris to reduce the rent of

the farm, and, if that could not be effected,

then to defeat his debt entirely, contem

plating bankruptcy as the ultimate resort.

-The confession of judgment was on the first

of February, the day the bankrupt law

went into operation; the rent became due

-to Paris the first of March, and the peti

tion in bankruptcy was filed the thirtieth

-of March; all following on in regular suc

-cessiou, and all taking place within the

space of two months. From the view 1

have taken of the case. it follows, that the

bankrupt is not entitled to a discharge;

-and a discharge is accordingly refused him.

‘G05 ‘MAY TERM, 18-i7.

lhvrrED STATEs v. ONE Soaaru. House.

(Dunrict Court U. S.l, Vermont, May Term,

-)

A horse, brought from an adjacent foreign terri

tory into the United States for the purpose of

sale, or of being kept here2 either for use or sale,

l
1

of the statute of 1821, which provides, that every

person, coming into the United States from an

adjacent foreign territory, with “merchandize"

subject to duty, shall dehver at the offioe of the

colleet0iwf customs a manifest of the merchan

dize. But a horse brought in. not for any such

purpose, but as a mere instrument of conveyance

in the prosecution of a temporary journe on

business, or avisit is not brought in as more an

dize, and is therefore not within the purview of

the statute.

Reasonable cause, sufflcient to justify seizure,

means probable cause; it imports a seizure under

circumstances which warrant suspicion.

This was an information against a horse,

seized as forfeited for having been imported

or brought from Canada into the United

States in violation of the revenue laws

thereof. The facts constituting the alleged

importation, as specially found by the

jury,under the direction of the court, were,

that the horse was driven by the claimant,

harnessed before another horse, in a single

sleigh containing no goods, wares, or mer

chandize subject to duty,from Canada into

the district of Vermont, not for sale or to

be kept in the country for use, but in the

prosecution of a journey to the state of

Maine, on business of a temporary nature,

with the intention of returning with the

horses and sleigh to thec1aimant’s place of

residence in Canada, immediately after the

accomplishment of his business. The ques

tion was, whether, upon the facts so found,

there having been no report or entry made,

manifest delivered, or duties paid, the horse

was liable to seizure and forfeiture.

C. Linsley, district attorney. for United

States.

L. B. Peck for claimant.

‘PRENT1ss,J. Theforfeitureclaimed ‘B56

in this case, if it can be claimed under

any of the provisions of the revenue laws,

must be claimed under the provisions of the

act of 1821. The ninety fourth section of

the act of 1799 is confined, by its terms, to

importations of “horses, cattle, sheep,

swine, or other beasts,” by water, in ves

sels or boats; and the one hundred and

sixth section of the same act is applicable

only to cases of “ vessels, boats, rafts, and

carriages,” arriving in districts on the

northern and northwestern boundaries of

the United States, “containing goods,

wares, or merchandise subject to duty.”

The first section of the act of 1821 is broad

enough to embrace, and undoubtedly does

embrace, every mode whatever of import

ing or bringing into the United States,

from an adjacent foreign territory, mer

chandize subject to duty, either by land or

by water. It provides, that every per

son, coming into the United States from

an adjacentforeign country, with merchan

dize subject to duty, shall deliver at the

office of the collector of customs amanifest

of the merchandize; and, on neglect to do

so, the merchandlze, imported or brought

in, shall be forfeited.

Horses may not he usually included in

the term “merchandize;” but being ob

jects of trade and commerce, they may be

called merchandize, within the meaning

and intention of the act, whenever they are

imported or brought into the country as

is within the sense and object of the first section , such. A horse brought from an adjacent
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foreign territory into the United States for reasonable cause for the seizure. The seiz

the purpose of sale, or of being kept here ing officer had such information before

either for use or sale, horses being subject

to duty, is within the sense and object of

the act. But a horse brought in, not for

any such purpose, but as a mere instru

ment of conveyance in the prosecution of a

temporary journey on business, or a visit,

is not brought in as merchandize, and is

therefore not within thepurview of the act.

To hold otherwise would be to adopt a

construction, which would not only be

particularly embarrassing and vexatious

in its effects upon the ordinary intercourse

between the residents on the opposite sides

of the frontier line, but would be produc

tive of much inconvenience in its more gen

eral operation. The case under considera

tion, then, on the facts found by the jury,

being not within the meaning, intention,

or policy of the act, the horse in question

was not subject to seizure and forfei

ture.

‘657 ‘It was said in argument,that this

construction of the act would open

the way to fraudulent evaslons of the law,

and exposes the officers of the customs to

peril in the execution of their duties. To

be sure, it may be difficult always to know

what the intention of a traveller is, in re

gard to the horse he is riding or driving.

The real purpose may be different from the

ostensible or professed purpose; but in

every case the officers will act as the cir

cumstances may require. If they make a

seizure, exercising reasonable discretion in

the matter, they will incur no hazard; for

they will be protected from an action by a

certificate of reasonable cause. The objec

tion of fraud or evasion, then, supposing

a different construction of the act not ah

solutely precluded by the considerath-ns

which have been presented, is of little

weight, since the officers of the customs

are at liberty to make seizure, and will be

protected in dofng so, in every case where

there is reasonable cause of suspicion.

There must be judgment therefore on the

verdict for the claimant.

A motion for a certificate of probable

cause was subsequently filed.

Pm,:.\"1-iss, J. The motion foracertificate

of reasonabiecause for the seizure has been

in somemeasure anticipated in the remarks

made upon the merits of the case.

Reasonable cause must be understood

to mean the same as probable cause.

“ Probable cause,” says l\fAnsasLL, Ch. J.,

“does not mean prima facie evidence, or

evidence which, in the absence of exculpa

tory proof, would justify condemnation.

It means less than evidence which would

justify condemnation. It imports a seizure

made under circumstances, which warrant

suspicion. This is it legal sense.” Locke

v. United States, 7 Cranch 339. Again he

says: “A doubt as to the true construc

tion of the law is as reasonable a cause for

seizure, as a doubt respecting the fact.”

United States v. Riddle, 5 Cranch 311.

Adopting the definition of reasonable

cause thus given, the facts attending the

case, supposing there to have been no

ground for doubt as to the law, afforded

hand, from Canada. of the design to bring

the horse, which was a valuable and

saleable ‘horse, into the United

States, as would naturally induce a

belief, that an evasion of the revenue laws

was intended; and, when brought in, the

horse was driven before another horse in a

single sleigh, with aharness upon him made

of the cheapest materials, appearing to

havebeen put together to answer a tempo

rary purpose, with one person only, and

no loading in the sleigh, in a manner to

warrant suspicion. A certificate, therefore,

ought to be granted.

‘($58

‘CIRCUIT COURT OF THE UNIT- ‘G59

ED STATES, FOR THE DIS

TRICT OF VERMONT.

MAY TERM, 1849.

PETER HATFIELD v. IRA BussNELL.

(Circuit Court U. S.1,84D9.)Verm0m, May Term,

An action of ejectment, pending in the circuit court

of the United States in Vermont, does not abate

by the death of the plaintiff before judgment;

but his administrator may, under the provisions

of the thirty first section of the judiciary act of

Congress of 17259, become a party to the suit and

prosecute the same to final judgment,—the cause

of action, by the local law, surviving to the per

sonal representative.

Aud jurisdiction of the action havin

in the court, it continues and may exercised,

notwithstanding the administrator may be a citi

zen of Vermont, residing in the same state with

the defendant. The administrator is not to be

considered as an original part - to the action for

the purpose of this or any of. er question; but

he enters in the right and merely as the repre

sentative of such original party.

This was an action of ejectment to re

cover lands claimed by the plaintiff, an

alien, and subject of Great Britain. ’l-he

plaintiff having died intestate pending the

action,and letters of administration on his

estate having been granted by the court of

probate in Vermont, the administrator, a

resident citizen of Vermont, appeared, and,

the death being suggested on the record.

moved for leave to enter and prosecute the

action. The defendant objected to theleave

being granted, and filed a motion to dis

miss the action.

S. S. Phelps and C. D. Kasson for admin

istrator.

A. Peek for defendnn t.

once vested

PRENT1ss,J . The act of Congress of 1789,

commonly called “the judiciary act,” pro

vides, “that where any suit shall be de

pending in any court of the United States,

and either of the parties shall die be

‘fore final judgment, the executor or "$60

administrator of such deceased party

who was plaintiff, petitioner, or defendant

in case the cause of action doth by law

survive. shall have full power to prosecute

or defend any such suit or action until final

judgment,” &o.

The act. it will be perceived, extends to
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every action, and saves it from abatement

by the death of the parties, where the cause

of action survives, whatever may be the

nature of the action. Whether, or not, in

any particularcase, thecause of action sur

vives must depend altogether upon thelocal

law. With that question the act of Congress

has nothing to do. It does not profess to

say what causes of action, nor of course

what particular forms of action, shall or

shallnot survive, but refers this to the laws

of the respective states. If, in the present

case, the cause of action, by the law of Ver

mont, survives to the personal representa

tive, and hemight sueoriginally upon it, the

action does not abate by the death of the

plaintiff, but may be prosecuted by his ad

ministrator.

By the law of Vermont, (Rev. St., c. 48,

§§ 10,12, 17, ) actions of cjectment to recover

the seisin and possession of lands, as well

as many other actions, which would abate

by the common law, and the causes of ac

tion, survive; and any such action may be

commenced, or, when commenced in the life

time of the deceased party, may be prose

cuted, by the executor or administrator.

The lands arein thenature of assets for the

payment of debts, and for that reason the

executor or administrator is the only party

primarily and for a time. at least, entitled

to maintain - an action to recover them.

Neither the heir or devisee can sue, until the

lands havebeen assigned to him byadecrce

of the court of probate, orthe time allowed

the executor or administrator for the pay

ment of debts haselapsed. Thecauseof ac

tion in this case. therefore,surviving bythe

law of Vermont, the administrator, under

the act of Congress,has a legal right to be

come a party to the suit and proceed in it

to judgment.

It is objected, however, that the_admin

istrator is a citizen of Vermont, resident in

the same state with the defendant, and that

the court cannot exercise jurisdiction in a

case, such as this will be it the administrator

become a party, between citizens of the

same state. But it is to be observed, that

the administrator. ii admitted, is not to be

considered in the light of an original party

to the action for the purpose of this or any

otherquestion. The action was com

‘66l ‘menced and regularly pending in the

life time of his intestate, who was the

original party, and he comes in, not in his

own right, but in the right and merely as

representative ofsuch original party. It is

in this special character, and under these

special circumstances, that he appears and

prosccutes. As was said in the case of

Green v. Watkins, 6 Wheat. 260, the death

of the party neither raises any new cause

or right of action,norproduces any change

in the condition ofthecause, orin therights

of the parties. Ifthese remain the same as

before, why does not the jurisdiction con

tinue the same as before, irrespective of the

citizenship of the personal representative?

It is well settled, that if the jurisdiction

of the circuit court he once vested in a suit

between citizens of different states, a sub

sequent change of domicil of the parties,

pemlente lite, either by the defendant re

moving into the state where the plaintiff

resided, or by the plaintiff removing into

the state where the defendant resided and

the suit was brought, willnot divest theju

risdiction. Morgan’s Heirs v. Morgan. 2

Wheat. 290. Cameron v. McRoberts, 3 lb.

591. Thomas v. Newton, Pet. C. C. 444.

And where a judgment has been recovered

in the circuit court in a suit atlaw between

citizens of different states, a bill in equity

for an injunction to stay execution on the

judgment may be entertained by the court.

although the adverse parties to thejudg-

ment have, subsequent to the judgment. be

come citizens of the same state. Dunn v.

Clarke, 8 Pet. 1. The doctrine, upon which

these cases rest, is, that where the jurisdic

tion has once attached, no subsequent

change in the relation or condition of the

parties in the progress of thecause. or after

judgment, will deprive the court of jurisdic

tion over the cause, or over any proceed

ingtouching the execution of thejudgment.

On this doctrine, an executor, or adminis

trator, may bring a scine facias in the cir

cuit court to revive ajudgment recovered

therein in a suit brought by the testatoror

intestate, or to have execution against the

bail in the suit. or, if no judgment be recov

ered in the suit so brought, but it be still

pending, may of course become a party to

and prosecute the same, although he may

be a citizen of the same state with the ad

verse party, andforthat cause incompetent

to bring in such court an original suit

against him.

The deceased plaintiff was an alien,

and thecourt had jurisdic‘tion of the ‘662

action. The administrator comes in,

as has been already said, merely as the rep

resentative of the deceased plaintiff. and

prosecutes as such. Thus coming in to

prosecute to judgment a suit already pend

ing, howeverit mightbe in a suit originally

commenced by him, his residence, or citizen

ship, whether in the same state with the

defendant or a different one, is immaterial.

To hold otherwise might render the provis

ion of the act of congress in a measure nu

gatory. The local law of the state may

not allow the appofntment of a person as

administrator, who resides out of the state;

or if it does, the court of probate may re

fuse to appofnt such person; and noletters

of administration, but such as are granted

in this state, will give any authority to

sue or prosecute here.

Thesum of the whole matter, therefore. is,

that an action of ejectment.pendingin this

court, does not abate by the death of the

plaintiff before judgment, but his adminis

tra tor may, under the provisions of the

thirty first section of the judiciary act of

1789, become a party to the suit, and prose

cute thesame to final judgment, the cause of“

action, by the local law, surviving to the

personal representative; and jurisdiction

of the action having once vested, it contin

ues, and may be exercised, notwithstand

ing the administrator may be a citizen of

Vermont, residing in the same state with

thedefendant. How farthe right to recov

er may be affected, if at all, where the ad

ministrator comes in, as in this case, in.

right of an alien, a subject ofGreat Britain

whose title may or may not be held under

the ninth article of the treaty of 1794, is a

matter proper to be decided, not on a pre
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liminary motion, but on the trial of the

merits. The motion of the defendant to

dismiss the action is consequently denied,

and the motion of the administrator for

leave to enter and prosecute allowed.

‘663 ‘DISTRICT COURT OF THE UNIT

ED STATES, FOR THE DIS

TRICT OF VERMONT.

MAY TERM. 1849.

UNITED STATEs v. TaE MARGARET

YarEs, &c.

(District Court U. S.1, )Vcrm¢mt, May Term,

A vessel not enrolled and licensed, but engaged

exclusively in the foreign trade. does not become

forfeit by having foreign goods on board.

An allegation, in an information against a vessel

and cargo, that the master neither did nor would

deliver a true manifest of the merchandize, but

on the contrary delivered a false and fraudulent

invoice of the merchaudize, with a view to evade

the revenue laws and defraud the United States,

does not present a case within the act of con

gress of 1831.

Such an allegation presents a case within the 67th

and 106th sections of the act of congress of l7’.l9.

and when the offence proved, under such allega

tion, consists in the omission to insert in the

manifest a part of the merchandize, and it ap

pears, that this proceeded altoggcther from mis--

take, and was wholly unintentional, the alleged -

fraudulent intent is disproved and a sufficient

defence established.

It would seem to be a principle of the revenue

code, applicable at least to all importations in

vessels, if not i0 nnportations in general, that a

penalty, or forfeiture, is not to be incurred for a-

more mistake in the manifest, re ort, or entry,

either in the quantity or value 0 the goods im

ported, without fraud, misconduct, or culpable

negligence.

This was an information against a res--

eel and cargo of lumber seized upon the

waters of Lake Champlain. The informa

tion contained several counts, but all but

two were abandoned. One of the counts

relied upon chargeda forfeiture of the vessel 1

for having on board articles of merchandize

of foreign growth and manufacture, with

out being enrolled and licensed. The other

count, after stating that the merchandize,

consisting of scantling, boards, and plank

subject to duty, was brought andimported

in the veasel,from Canada, an adjacent for

eign territory, into the United States. al

leged, that neither the master, nor any

other person. did or would deliver a true

manifest of the merchandize, but on

‘664 the contrary, the mas‘ter did deliver

to the collector, with a view to evade

the revenue laws and defraud the United

States, a false and fraudulentinvofce of the

merchandise so on board the vessel, and

thereby fraudulently represented the quan

tity of the scantling,boards and plank less

than their true and actual quantity, and

their value less than their true and actual

value, against the form of the statute, &c.

It apeared in evidence, that the articles of

merchandize on board the vessel were of the

growth and manufacture of Canada, that

the vessel was not enrolled and licensed,

and was employed in transporting lumber

l
I
I

i

i

directly from Phillipsburg in Canada to

Whitehall in NewYork. It farther appeared,

that the master of the vessel, on arriving

in the United States from Canada. stopped

at the custom house and delivered a mani

fest; hut the officer, finding, on going on

board the vessel, more lumber than was

specified in the manifest, immediately seized

both lumber and vessel. The manifest speci

fied 3652 pieces of scantling, 219 pieces ofI

boards, and 100 pieces of two inch plank;

but there were also on board 300 pieces of

plank, called culled plank, not mentioned.

The agent of the claimant testified, the ob

jection to the testimony being overruled.

that he made out the manifest from a book

containing entrfes of all the lumber, and

handed the manifest to the master of the

vessel, to be delivered at the custom house:

that he intended to include, and supposed

he had included, allthe lumber, but in tran

scribing from the book omitted, by mistake,

the 300 pieces of culled plank. The jury

were directed, that they could not find a

forfeiture of the vessel underthe first count;

and that if they were satisfied from theevi

dence given,that the omission in the mani

fest of the 300 pieces of plank, which was the

only cause of seizure proved underthe other

count, was accidental and unintentional,

a mere clerical mistake in making out the

manifest. they could not find a forfeiture

either of the vessel, or the merchandize, un

der that count. A verdict being returned

| for the claimant on both counts, the district

attorney, in behalf of the United States.

moved for a newtrial,on the ground of the

admission of improper evidence and misdi

rection to the jury

7 C. Linsley, district attorney, for United

States.

8. Foot for claimant.

‘Pnr:xTiss, J. The case presents ‘(S65

two principal questions, quite dis

tinct in their nature, arising under the two

different counts in the information. The

question arising under the first count, and

the one first in order, is, whether the facts

proved would warrant the finding of a for

feiture of the vessel under that count.

The sixth section of the act of February

18, 1793, provides that “vessels of twenty

tons or upwards, other than such as are

registered, trading between district and

district, or between different places in the

same district, or carrying on the fishery,

without being enrolled and licensed, or if of

less than twenty tons, and not less than

five tons, without a license, if laden with

goods the growth or manufacture of the

United States only, shall pay at every port

the same fees and tonageasforeign vessels:

and if she have on board any articles of for

eign growth or manufacture, other than sea

stores, she and her tackle, lading,&c., shall

be forfeited.”

This provision applies to vessels employed

in the domestic trade; that is, to vessels

“trading between district and district, or be

tween different places in the same district.”

Now, the proof was, that the vessel seized

was engaged, not in the domestic, -out in

the foreign trade—in trading between Can

ada and the United States. Such trading

is lawful, and every vessel employed in it.

242 22 v \-.
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only stopping in the district first entered in

the United States and complying with the

revenue regulations thereof, may be unlad

en in the same or any other district. It is

true, that by the act of March 2, 1831, it is

provided, that any boat, sloop, or other

vessel of the United States navigating the

waters on the northern, northeastern, and

northwestern frontiers, otherwise than by

sea, shallbeenrolled and licensed, and shall

thereby be entitled to be employed either in

the coasting or foreign trade. But this act

does not profess otherwise to alter the navi

gation laws, but leaves them in all other

respects as they were. It provides no pen

alty or forfeiture for their breach or viola

tion, its object being simply to give to ves

sels enrolled and licensed, on these inland

waters, the privileges as well of registered

they may be employed as well in the for

eign as in the domestic trade. The vessel

in question, therefore, although not enrolled

and licensed, did not become forfeited by

having foreign goods on board,it being en

gaged exclusively in the foreign trade.

‘666 ‘The question arising under the

other count in the information is,

whether the evidence, showing the omis

sion in the manifest of a part of the cargo

of the vessel to have been by mistake, was -

properly admissible, and consequently

whether the direction given to the jury,

that, if the emission was accidental and

unintentional, a mere clerical mistake in

making out the manifest, no forfeiture had

been incurred, was right. In considering

this question. and as a preliminary step to

a decision upon it, it becomes necessary to

inquire, within what particular provision

of the acts of congress, if within any, does

the case stated in the count properly fall?

lloes it come within the act of March 2,

1821, as was insisted in the argument, or

within the provision of some other of the

revenue acts?

The act of 1821 provides that it shall be

the duty of the master of any vessel,except

registered vessels, and of any person having

the charge of any boat, canoe, or raft, and

of the conductor or driver of any carriage

or sleigh, and of every other person, com

ing from any foreign territory adjacent to

the United States. into the United States,

with merchandize subject to duty, to de

liver, immediately on arriving in the United

States, a manifest of the cargo or load

ing, of the vessel, &c., or of the merchan

dize, at the office of any collector or dep

uty collector nearest to the boundary

line; which manifest shall be verified by

oath, stating that the manifest contains

a full, just and true account of the kinds,

qualities, and values of all the merchan

dize, so brought from such foreign ter

ritory; and if the master or other person

having charge of the vessel, &c., or bring

ing the merchandize, shall neglect or refuse

to deliver the manifest herein required, or

pass by, or avoid, such office, the merchan

dize subject to duty, and so imported,shall

be forfeited, together with the vessel, &c.;

and the master, &c., shall be subject to

pay apenalty of four times the value of

the merchandize imported.

The forfeiture imposed by this act, which

: tion, instead of being

it will be perceived is a very heavy one,

would seem, from the terms of the act, to

be incurred only by neglecting or refusing

to deliver a manifest, or passing by or

avofding the collector’s office. Now, the

information does not allege, that the mas

ter of the vessel neglected or refused to de

liver a manifest, or that he passed by or

avofded the collector’s office. It impliedly

admits, as the proof was,that aman

ifest was delivered, though ‘not one ‘667

containing a full account of all the

cargo. It neither negatives the delivery of

a manifest, nor does it so much as allege

the delivery of a false and fraudulent man

ifest. The allegation is, that the master

neither did nor would deliver a true mani

~fest of the merchandize, but, on the con

itrary, delivered a false and fraudulent in

as of enrolled and licensed vessels, so that- vofce of the merchandize, with a view to

defraud, &c. The act requires, not an in

vofce, but a manifest to be delivered: and

as these are treated in the revenue laws as

different things, and cannot be regarded as

synonymous or identical in legal meaning,

the delivery of a false and fraudulent in

voice, as alleged, whatever consequence

might attach to the delivery of a false and

frauduent manifest, is no offence against

the act. In any view, that can be taken,

therefore, the case stated in the informa

tion does not appear to come within the

act of 1821. If the charge in the informa

in the form it has as

sumed, and applying generally to the whole

cargo, had been confined to the part of

which no account was given, and the alle

gation had been simply, that no manifest

was delivered, it would have presented a

question deserving consideration, whether

the case might not be treated as within

the act. Still, if it might be so treated, it

would seem, that there could be no forfeit

ure of the merchandize, of which a manifest

was delivered.

If the case stated in the information is

not within the act of 1821, it must, if with

in any enactment, be within the one hun

dred and sixth section of the act of 1799,

which provides, that all vessels, boats,

rafts, and carriages, arriving in the dis

tricts on the northern and northwestern

boundaries of the United States, contain

ing goods subject to duty, shall be reported,

and shall be accompanied with like mani

fests, and like entries shall be made, as in

case of goods imported in vessels from the

sea, and, generally, such importations shall

be subject to like regulations, penalties,

and forfeitures, as in other districts.

Among the provisions of the act, thus ex

tended to the districts on the northern and

northwestern frontiers, are those of the

sixty sixth and sixty seventh sections.

These sections provide- for cases where

goods entered are not invoiced according

to their actual cost and where packages

of goods entered differ in their contents

from the entry; and the forfeiture in the

cases, differing greatly from that imposed

by the act of 1821, is limited in the one to

the goods so not invofced according

to their actual ‘cost, and in the other *668

to the goods contained in the pack

age or packages so differing in their con

tents from the entry.
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Supposing the case to come within either

of these provisions—and it would probably

be considered within the sense and spirit of

that of the sixty seventh section if within

either—there is no doubt whatever, that

the matter allowed to be given in evidence

on the part of the claimant was properly

admitted, and the direction given to the

lury upon it consequently right.

The sixty sixth section makes the forfeit

ure, where goods entered are not invoiced

according to their actual cost, dependent

on their being not soinvofced “ with design

to evade the whole or a part of the duties

thereon.” And the sixty seventh section

provides, that the forfeiture, where pack

ages of goods entered differ in their con

tents from the entry, shall not be incurred.

if it shall be made to appear, “that such

difference proceeded from accident or mis

take,and not from an intention to defraud

the revenue.” The same provision is con

tained in the twenty fourth and fifty seventh

sections,which, among other things, impose

a penalty, or forfeiture, on the master of a

vessel.for importing goods not included or

described in the manifest, or where goods

found on board shall not agree with the

report, or manifest. From these provis

ions of the general collection act, it would

seem to be a principle of the revenue code,

applicable at least to all importations in,

vessels, if not to importations in general,

that a penalty, or forfeiture, is not to be

incurred forameremlstake in the manifest,

report, or entry, either in the quantity or

value of the goods imported, without fraud,

misconduct, or culpable negligence. If the

Case, where a manifest omits a part of the

goods imported in a vessel, or the case

where a manifest undervalues the goods,

can in any form of allegation be brought

within the act of 1821. it would seem, that

the act, in either case. the manifest being

made by it a substitute for the reports

and entry, must be construed in subservi

eney to the principle applicable to them.

But looking to the case in the form in

which it is presented in the information.

and supposing it to be of such a nature as

would subject the merchandize in whole

or in part to forfeiture, and not merely the

master of the vessel to a pecuniary penal

ty, the question in the case, independent of

any special statute provision. would ap

pear to be free from doubt. It is con

‘669 ceded, that where the commis‘sion or

omission of an act is made per se an

offence, or is of itself an actual violation of

a law, of which there are numerous in

stances under the revenue and other laws,

it is in general no defense, that the com

mission or omission of the act arose from

accident ormistake and was unintentional.

In such cases, arising under the revenue

laws, relief from the penalty, or forfeiture,

on the ground of accident or mistake, or of

244

there being no fraud or wilful negligence,

can be obtained only by application to the

secretary of the treasury for its remission.

But the law is otherwise, where the intent

constitutes an essential part of the offense,

as it does in many cases under the revenue

as well as other laws, and as it is plainly

made to do by the form of allegation in the

present case.

The information, as we have seen. does

not charge a neglect or refusal to deliver a

manifest. It alleges, that the master

neither did nor would deliver a true mani

fest,but delivered a false and fraudulent in

vofce of the merchandize, with a design to

evade the revenue laws and defraud the

United States, and thereby fraudulently rep

resented the quantity of merchandize less

than its true and actual quantity, and its

value less than its true and actual value.

Here is a charge of actual fraud, which cer

tainly could not be committed without an

actual fraudulent intent. indeed, an act

ual fraudulent intent is alleged in express

and positive terms, and forms the very es

sence of the charge. If, then, the omission

in the manifest, or in what is called the in

vofce, of a part of the merchandize, which

was the fraud relied upon in proof, pro

ceeded altogether from mistake, and was

wholly unintentional, the fact, if estab

lished,disproved the alleged fraudulent in

tent, and, oncommon principles, aside from

any positive enactment, was of course a

good defence.

From the views which have been taken

of the case, it follows, that a new trial

must be denied, and that judgment must

be entered upon the verdict.

*SUPREME COURT RULE. "670

FRANKLIN Co. SuPREME Corrrr,l

January Term, 1851. I

In petition for new trials, it will be al

lowed the petitionee to take testimony in

reply to that which is served upon him in

the petition, and it shall be always upon

reasonable notice to the adverse party, and

in the form of depositions, omitting the

cause for taking. And in like manner, the

petitioner may, if he desire, take testimony

in reply to that taken by the petltionee.

And in all cases of petitions for new trials,

the testimony upon which it is founded.

and by which it isintended to besupported,

shall be served upon the petitionee with

the original petition.

STEPHEN ROYCE,

(’nu:F JonGs.

ISAAC F. RED IICLD,

DANIEL KEL OGG,

AssmTAsr Jenema.
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INDEX.

‘G71 ‘ABA’I-EMENT, See Jumsmcrrox 4, 5;

PLEADING.

ACCIDENT, See Jvsnca or raE Psaen 1.

ACCORD AND SATISFACTION.

1. If a arty release, by parol, a valid claim,

which he as against another party, in considera

tion of the surrender of a claim which such other

arty makes against him, but which he is under no

egal or moral obligation to pay, and no claim is

afterwards made by either party for some years,

nor until after controversy has arisen between

them in respect to other matters, this will be held

avalid accord, and the party cannot recover for the

debt so released.—Abbot v. Wilmot, 437.

ACTION.

1. The statute of 1835, [Acts of 1885. p. 7,] which

provided for a severance of defendants in actions

at contrnctu in certain cases, had no application to

a case where all the defendants were parties to

the contract in suit.—Downer v. Dana et al., 22.

2. Under the Revised Statutes, chap. 48, sec. 10,

which provides, that “actions of trespass and trees

pass on the case, for damages done to real or per

sonal estate," shall survive, an action of tree ass

on the case against a sheriff, for the default 0- his

deputy, in not paying to the plaintiff money col

lected by the deputy upon an execution in favor of

the plaintifl.’ aga nst a third person, will survive.

Bellows v. Adm’r of Allen, 108.

3. The case of Adm’r of Barrett v. Copeland, 20

Vt. 244, considered and explained.—Ib.

4. The right of action, at law, to recover the

price of property sold, is in the rson having the

4ggal interest in the property. — eald v. Warren,

5. The pllaintiif furnished mone to be expended

by S. in t e purchase of flour, an S. was to repay

the money, with interest, and to allow the plaintiff

a barrel of fiour for every one hundred barrels

purchased; and the ffour was purchased and in

voiced in the name of the plaintiff and was to re

main his until sold and paid for. Held, that the

right of action, to recover the price of the fiour,

w en sold, was in the plaintiff, and not in S.—Ib.

See Com-anor 14.

‘672 ‘ACTION ON THE CASE.

public hi hways and bridges in repair, and are

made liab e to indictment for neglect in this par

ticular, it is only by force of the statute, that an

individual, who sustains special damage through

such neglect, can maintain a suit therefor against

the town.—Ib.

6. And in order to sustain such action in favor

of an individual, upon the statute, the damage

complained of must not only be special, in the lan

guage of the statute, but direct, either to the per

son of the traveller, to his team, carriage, or other

property, and it must result to the person of the

traveller, or his property, while he. or his proper

tyigvas in a state of transition over the highway.

7. The defendant, being the owner of a farm and

ferry, leased them by parol to one H., for the term

of one year, upon certain conditions, among which

it was provided that the profits and proceeds of

the farm should be equally divided between the

defendant and the lessee, that the lessee should

keep and manage the ferry at his own expense of

labor, the defendant to put the boat in good order

at the commencement of navigation and the ex

pense of subsequent repairs to be borne one half

by the defendant and one half by the lessee. that

the lessee should pay to the defendant one half of

the receipts for the ferry weekly and every week

during the continuance of the lease, that the lessee

was to conduct all his business, as such tenant.

and to manage the said “farm and premises," so

leased to him, in a careful, prudent and husband

like manner, and was to allow no one, but a suit

able man, to attend the ferry, and was to be re

sponsible to the defendant for “damages occasioned

by wilful misconduct, or neglect, in the manage

ment of the said farm and premises and in the

management of the ferry and the scow and boat. "

Held, that by this agreement H. became tenant of

the defendant, both of the farm and ferry, and

that the defendant was not responsible for the

negligence of H. in so managing the ferry, that

damage had accrued to the person and property of

a assenger in the boat.—Felton v. Deall, 170.

28. In order to sustain an action for the ‘678

negligence of the defendant, whereby the

plaintiff is alleged to have sustained injur , it must

appear, that the injury did not occur rom an

want of ordinary care on the part of the lainti ,

either in whole, or in part,—Robinson v. one, 213.

9. But all that is to be required of the plaintiff,

in such case, is, that he exercise care and prudence

equal to his capacit .—lb.

10. Although a c lid of tender years may be in

the highway through the fault, or neghgence,

of his parents, and so be improperly there. yet if

he be mjured through the negligence of the de

fendant, he is not precluded from his redress. If

the defendant know, that such a person is in the

highway, he is bound to a proportionate degree of

watchfulness,—to the utmost circumspection.—

and what would be but ordinary neglect, in regard

to what be supposed a person of full age an ca

pacity, would be gross neglect as to a child, or one

nown to be incapable of escaping danger.-Ib.

See Acnox 2, 8- Exacuriox 5; Monroaoa 4I,

PLEADIXG 1, 2; Wmoosm TunNruuz Co. 1, 8.

ACTIONS PENAL.

1. If, in repairing a highway, earth is im roperly

piled against the fence of the ad-acent lan owner,

is remedy is not by an action 0 trespass upon the

freehold, but by a special action on the case.—Felch

v. Gilman et al., 38.

2. To enable a person to maintain a private ac

tion for a public nuisance, he must have sustained

some damage, more peculiar to himself than to oth

ers, in addition to the inconvenience common to all.

—Baxter v. Winooski ’l’urnp. Co. 114.

3. It is sufficient to give a private action for the

erection of a nuisance upon a public highway, if

there be peculiar or special damage resulting to

the plaintiff therefrom, though consequential, and

not direct.-Ib.

4. But a claim for damages arising from the

plaintiff’s not attempting, at certain times, to trav

el a public highway, because of its general badness,

is hypothetical, and does not constitute such pecu

liar damage, as to give a private action for a public

nuisance.—Ib.

5. But in this state, where, by statute, towns are

laid under obligation to keep and maintain their

1. In a qu-i tam action, brought by a creditor

against one who has been party to a fraudulent con

veyance of property of the debtor, to recover the

penalty given by statute, the admissions of the

ebtor, who is not party to the suit, made previous

to the alleged fraudulent sale may be given in ev-

idence by the plaintiff, for the purpose of estab_
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lishin the fact of the debtor’s indebtedness to

him; ut it is not competent for the plaintiii.I to

prove, for the purpose of establishing such indebt

edness, any declarations made by the debtor sub

sequent to the time of the sale.—Aiken et al., q.

t., v. Peck, 255.

2. An officer, who charges a greater amount of

fees, than is allowed by aw, for servin awrit,

and who receives the amount so char ed mm the

plaintiff in that suit, while that suit s nding in

court, is liable to the laintiff, from w om he so

receives payment, for t e penaltyim sed by stat

ute for receiving ille al fees, notwit standing the

plaintiff subse uentl obtained judgment in his

favor, in the suit in which the fees were charged.

and the fees, as char ed by the officer, were taxed

in the bill of cost an paid to the attorne of the

laintiff by the defendant in that suit.—Jo nson v.

urnham, 689.

AD DAMNUM, See JuRIsDICTIoN 8.

ADMINISTRATORS, See Ex’as & Amflss.

ADVANCEMENT.

1. Under the Revised Statutes of this state real

estate, to be regarded as an advancement, must be

expgessed in the deed to be such, or be expressed

to conveyed for love and affection; and if a pe

cuniary consideration be expressed in the deed,

the estate conveyed cannot be made an advance

ment, by merely showing, that the deed was in

fact executed upon the consideration of love and

g5fection.—Hein ofAdams v. Adams et al., Adm’rs,

2. The entire subject of advancement is within

the jurisdiction of the probate c0urt.—Ib.

“67-4 ‘AGENT.

1. The action upon book account, to recover for

progertdy claimed to have been sold by the plaintiff

to t e efendant, but where the property was in

fact sold and delivered to a third person, who was

doing business in the name of the defendant, and

who, as between himself and the defendant, had

no right to pledge the credit of the defendant for

the purchase of the property, cannot be sustained

upon the ground, merely, that the plaintiff was

justified in regarding the defendant as the prin

cipal in the business, unless he also had sufficient

grounds for believing, that such third person was

authorized to make the purchase upon the credit

of the defendant. And such authority cannot be

established merely by showing, that such third

person had in a few instances made purchases in

the name of the defendant, such purchases having

been in fact unauthorized bv him before they were

made, and not understandinglv sanctioned and

adopted afterwards.—Brown v. Billings, 9.

See Bunussr 1, 2; CammAI. Law 1; Tassrass 9.

AMENDMENT.

1. The county court have no power, upon a trial.

to permit a sherifi to amend his return upon an ex

ecution, which has been returned by him to the

clerk’s oliicc, for the purpose of rendering such ex

ecution competent evidence in the case.-Paul v.

Slason et al.. 231.

2. But the judgment of the county court willnot

be reversed for such error, if it ap ear, that the

iQesult of the trial was in no way a ected by it.

b.

See Casxcaar 16, 17.

ANSWER IN CHANCERY, See Cnascaar.

APPEAL.

probate court, pursuant to section ninety four of

that statute, the effect was, to vacate the allowance

of the claim: and, if no farther proceedin s were

bad, the claim would be barred.—Allen, A m’r,y.

Rice, 388.

2. And ifan offset to the claim against the es

tate were flled by the administrator and allowed

by the commissioners, and a balance reported due

to the claimant, the allowance of the offset, as well

as of the prlnci al claim, would be vacated by the

filing of objections to the principal claim, under

that section.—Ib.

8. The commissioners have no jurisdiction of

claims in behalf of the estate, except as offsets to

adversary claims; and if those claims are aban

doned by the claimant before final judgment, the

offset caIlIi)not become the basis of a separate judg

ment.— .

See Caaxcaar 15; Pnoaa-rr. Cocar -.1.

‘ARBITRATION. ‘675

1. When a suit, in which the general issue has

been pleaded, is referred undera rule of court, the

defendant cannot, u on the trial before the ref

eree, avail himself 0 that, which ls mere matter

of offset.—Blake v. Buchanan, 548.

See Cosraacr 5.

ARREST, See Pnssmxo 11, 1B.

ASSAULT AND BATTERY, See Tnssrsss.

ASSIGNMENT.

1. After a romissory note, not negotiable. nas

been assign by the payee to his creditor, as coi

lateral security for a debt, and the maker of the

note has had notice of the assignment and ac

knowledged the note to be due and promised to

pay it to the assignee, he cannot pay the note to

the payee, or receive any release from him, which

will operate to defeat the equitable interest of the

assignee.—Blake v. Buchanan. 548.

2. But the equitable interest of the assignee of

a promissor note not negotiable, which was as

signed as co late security merely, extends only

to the amount of the debt, for the security of which

it was assigned, and not to costs, which have ac

crued in a suit subsequently commenced thereon;

and in a suit by the assignee, in the name of the

payee, against the maker, the defendant, as to the

amount beyond the equitable interest of the as

signee, may avail himself of a release, obtained by

hip; from the payee subsequent to the assignment.

ASSUMPSIT.

1. Where a claim against an estate represented

insolvent was exhibited to the commissioners and

allowed, while the statute of 1821, in reference to

the “settlement of estates, " was in force, and the

1. To enable the owner of goods to waive the

tort and sue in assumpsit, when they have been

wrongfully taken from him, the goods must have

been converted into money.—Stearns v. Dilling

ham, 624.

2. When sheep break from the enclosure of their

owner into an adjoining pasture, and there re

main for some considerable time, the owner of the

pasture cannot, of his own mere motion, waive the

tort and sue in assumpsit for the posturing of the

sheep. To authorize this there must have been

what would amount to the consent of both parties,

that it should be considered as matter resting in

contract.—1b.

3. Where it appeared. that the plaintiff’s sheep

from time to time broke into the defendant’s past

ure through the plaintiff-s fence, and the defend

ant sent word to the plaintiff. that he must take

care of them, and the plaintiff said to the messen

ger, that he did not know what he should do with

the sheep, and that he expected he should have to

pay the defendant for the sheep running in his

pasture, and this was told to the defendant by the

messenger, and the defendant continued to drive

the sheep from his pasture, whenever he saw

them there, as well after the message was sent to

the plaintiff, as before, but made no more personal

administrator filed objections to the claim, in the 1 complaint to the pluintifi respecting them, it was
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held, that these facts did not show any assent to

make the pasturing of the sheep matter of

‘B76 contract, ‘and that the defendant could not

recover of the plaintiff for pasturing the

shlegp, in an action of book account, or assumpsit.

See BANKRnITCY 2; Dean 14, 15; Paomssoar

Noras 2; Sna 3; Sonoon Diswaic’r 4.

ATTACHMENT.

1. To make a deed of the equity of redemption of

the grantor in real estate available against an at

tachin creditor of the grantor, proof of a re istry

of the eed in the proper office, or notice to t e at

taching creditor, before his attachment, of the ex

istence of the deed, must appear.—Slocum v. Cat

lin et al., 137.

2. Where personal property is sold, upon condi

tion that the title shall not vest in the vendee, un

less he pay the price agreed upon by aspeciffed

time, the vendee has no attachable interest in the

property, or its increase, until performance of the

condition.—Buckmaster v. Smith, 203.

3. If, after the time for payment of the price has

expired, the price not being aid, a creditor of the

vendee attach the property, e cannot defeat the

vendor’s rightto sustain an action of trover against

him for the rogerty, by tendering to him the

amount, whic t e vendee agreed to pay, and the

interest thereon.—Ib.

4. In such action of trover, brought b the ven

dor against the attaching creditor of t e vendee,

the rule of damages is the value of the property at

the time of the attachment.—Ib.

5. Where the pro erty sold, in such case, was a

mare, it was held, t at the vendor continued also

to be the owner of the colts, brought by her, until

performance of the condition.—Ib.

See Bunussr 1, 2; Excarrioxs 2; SALE 10; Tass

PAss 3-6, -*3; TausrsE Paoenss 2.

ATTORNEY.

1. Communications made by a party to one who

is acting as his counsel in the commencement and

management of a suit, but who has not been ad

mitted as an attorney, and who is not a clerk in

the ofiice of an attorney, are not privileged, al

though he may be pursuing the stud of the law

under the direction and instruction 0 one who is

an attorney.—Holman v. Kimball, 555.

See Lmx 2.

AUDITA QUERELA.

tained, without legal cause

sent or knowled e of the debtor, caused the suit

to be continued rom time to time, until after the

debtor had obtained his certificate, and then pro

cured a jud ment to be entered by default, it was

held, that t a judgment thus obtained would be

vacated upon (Lll,dit(L querela.—Ib.

4. A1ll1-l[lt guerela. is the proper remedy, where

a judgment 0 a justice of the peace has been ren

dered without notice, the defendant being out of

the state at the time of the service of the writ, and

where no recognizance was taken, conditioned to

refund to the defendant such sum as might be re

covered by him by writ of review.—Whitney et al.

v. Silver, 684.

and without the con

AUDITOR, See Boon Acconrrr.

AUTHORIZED OFFICER. See Paoosss, 3, 4.

BAIL.

1. A sheriff. who arrests a debtor upon mesne

process, may himself become bail for such debtor.

by indorsing his own name upon the back of the

writ, in the manner required by statute.—Meriam

et al. v. Armstrong, 26.

2. A sheriff, who arrests a debtor u on mesne

process, and then becomes bail by in orsing his

own name upon the writ, and returns, that he has

thus become ball, is estopped, when scire facias

is brought by the creditor against him as such

hail, from contesting his legal competency thus to

become bail upon process served by himself.-lb.

3. The requirement of the statute,—Rev. St. o.

-28, S 28,—that a writ of scire facius against bail

shall be brou ht within one year after the rendi

tion of the ju gment against the principal, is not

to be re arded as a statute of limitation upon the

lainti -s remedy to enforce a right already due

rom the surety, but as a condition, which the

plaintiff must perform, in order to create a claim

against the surety.—Strong v. Edgorton, 249.

4. Qmerr, Whether such writ of retro facing

must not only be made and signed, but served upon

the suret , within the year.-lb.

5. But if the writ be made and signed within the

year, but be made returnable at such a time, that

it cannot be legally served within the year, it is

not a compliance with the statute.—1b.

‘6. Therefore,where the writ was made and ‘678

signed within the year, and was made return

able before a justice of the peace more than sixty

days after the expiration of the year, it was held

not a compliance with the statute.—Ib.

7. When a debtor is committed tojail upon mesne

process and procures bail by way of jail bond,

written and executed in the common form of a jail

bond upon commitment on final process, the surety

in the jail bond has the same rightto surrender the

debtor and may have the same benefit of leading

in his discharge the death of the debtor, in a suit

commenced u on the jail bond, that he would have

had, if he had) become bail by indorsing the writ,

and a scirc facias had been commenced against

him.—Graves et al. v. Dyer, 614.

BAILMENT.

1. When auditu qucrela is brought, alleging the

fraudulent misconduct of the party in obtainin a

Iudgment, the judgment itself cannot be re ar ed

as an estoppel upon the inquiry, but the who e sub

ject is necessarily open to examination, as a mere

matter in pats. Therefore, in such case, the par

ty seeking to impeach the judgment may give in

evidence the original files in the former case, and

may call as a witness the justice of the peace, who

rendered the judgment, to prove the manner in

which the minutes upon the files were made, and

by whom they were made.—Paddleford v. Ban

croft et al., 529.

‘677 ‘2 If a case be continued without the a -

pearance of the defendant. and without his

consent, and with no statutory or other legal

ground for such continuance, it operates a discon

tinuance, and no legal judgment can thereafter be

taken in the case without the consent of the de

fendant, and if a -udgment be taken, after the suit

is so discontinue , it will be vacated by auditu

querela.—lb.

3. Where a creditor commenced a suit against

his debtor during the pendency, in the district

court, of the application of the debtor for his dis

charge under the bankrupt act of 1341, and the

debtor had personal notice of the suit, but neglectr

ed to appear at the return day of the writ. and

thereupon the creditor, for the purpose of evading

the effect of the certificate of discharge, when ob

1. A bailment of propert , with a power of sale.

is a personal trust to the aiiee, which he cannot

delegate.—Hunt v. Douglass, 12.8.

2. A. delivered a horse to B., for B. to use, with

the power of sale; B. exchanged the horse with C.

for another horse, and C. agreed, that he would

pay to A. $15,00, as the difference between them,

and the horse which C. received was to remain the

i property of A., until the $1-":,(l0 was aid; but B. at

‘ the same time told C., that he mig t trade awa

‘ the horse, provided he kept the security good. .

accordingly exchan ed horses three several times,

and the horse, whic he obtained upon the third

exchange, was attached by the defendant as the

property of C. It did not appear, that A. bad rati

fled the acts of (J., in exchanging for that horse,

" and it was held, that therefore the property in the
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horse had not vested in A., although the 815,00 re

mained unpaid at the time of the attachment, and

that the horse was subject to attachment by the

creditors of C.—Ib.

3. -l-he defendant leased to the plaintiff a farm

for one year, and, by the contract, was to provide

8 horse for the plaintiff to use upon the farm dur

ing the term. At the commencement of the term

he furnished a horse, but took him away and sold

him, before the expiration of the term, without

providing another. Held, That the plaintiff ac

quired a special property in the horse, by the bail

ment, and was entitled to recover, in an action of

trover for the horse so taken away, damages for

the loss of the use of the horse during the residue

of the term.—Hickok v. Buck, 149.

4. The plaintiff delivered to the defendant cer

tain sheep, and the defendant executed a receipt

therefor, in which he agreed to keep the sheep, or

cause them to be kept, “the full term of three

years. and return the same. or others in their place

as good as they are." Held, that this was not a

sale of the sheep to the defendant, nor a bailment

with power to sell, but that it was a bailment of

the property for a certain period, with a stipula

tion for its return at the expiration of the bail

ment; and that the property in the sheep would

not vest in the bailee, until he had performed his

part of the agreement by returnin to the plaintiff

other sheep of equal quality; an that, for a con

version of the sheep, the plaintiff could sustain an

action of trover.—Downer v. Rowell, 347.

‘(S79 ‘BANKRUPTCY.

1. The effect of a discharge in bankruptcy will

not be avoided by the omission of the bankrupt to

state, in his schedule, the debt, in bar of which the

discharge is loaded, unless such omission were

fraudulent.- owner v. Dana, 337.

2. The right of a bankrupt to sue for and recover

back money paid by him as usury is not such a right

of property as vests in the assigneein bankruptcy.

Although the statute has given a form of action n

assiImpsit, by which money so paid may be recov

ered, yet this remedy, in legal contemplation, is no

less a mode of redressing an injury caused by per

sonal wrong and oppression. than if the action

sounded wholly in tort.—Nichols et al. v. Bellows,

581.

5

judgment, and afterwards was sold thereon, and

that this was done by the bankrupt for the mere

purpose of compelling another of his creditors to

make a deduction in the rent of a certain farm,

which the bankrupt then occupied as his tenant,

and which rent was to become due March 1, 1842,

and if that could not be effected, then to defeat on

tirely the debt of that creditor, the debtor contem

plating bankruptcy as the ultimate resort, and the

petition in bankruptcy was filed March 30, 1842, the

district court refused to grant to the bankrupt his

discharge, notwithstanding the debt, upon which

the Judgment was confessed, was actually due at

that time to the creditor in whose favor the confes

sion was made.-In re Chase, 649.

See Acnrra Qrnasu 3; Boos Accotmr 13, 14.

‘BASTARDY. 680

1. A proceedin , for the purpose of afflliating a

bastard child an compelling aid from the father

in its support. is, in its nutu re, confined to causes of

action arising within this state. Such aproceeding

is altogether a matterof internal police. and in its

very nature as exclusively local, as is the adminis

ggtion of criminal justice.—Graham v. Monsergh,

2. Where, in such case, it appeared, that the

child was begotten and born out of the state, and

that the parties never resided within this state, the

mother being only temporarily here at the time the

proceedings were instituted, and that the child, at

the time of the trial, was in the care of a family re

siding in this state, the suit was dismissed, upon

motion.—Ib.

See Poor. 2.

BILL IN CHANCERY, See Caaxcaar.

BOND, See EX’Rs & An:u-ns 8, 4; Paoaan

Court- 11.

BOOK ACCOUNT.

3. There is no distinction, under the bankrupt

law, between a judgment in an action arising ex

dclicto and a judgment in an action arising or con

t/ractu; they are both debts, within the meaning of

the law, and both roveable against the estate of

the hankru t. Aug the decision of this uestion is

not affccte by the fact, that in the action ax de

licto it is adjudged by the court, and certified upon

the execution, that the cause of action arose from

the wilful and malicious act or negleetof the party.

—In re Comstock, 642.

4. A creditor, who does not elect to prove his

debt under the proceedings in bankruptcy, has a

right to ursue such remedies as are afforded to

him by t e state law, against the bankrupt, cer

tainly until the bankrupt has obtained his certifi

cate of discharge in bankruptcy; and if he be im

prisoned, by virtue of process issuing from the

state court, after he have filed his petition and been

decreed a bankrupt, it is not competent for the dis

trict court of the United States to order his dis

chargo from such imprisonment, previous to his

obltaining his certificate of discharge as a bankrupt.

— b.

5. Whether, after the bankrupt has obtained his

certificate of discharge, the district court can order

him discharged from such imprisonment, or wheth

or he must proceed by audita mwrzla, or other

wise in the state court, quwre.—Ib.

6. Where it appeared, that a bankrupt was in

solvent on the first day of February, 1842, the day

the bankrupt law went into operation, and that he

made a voluntary confession of judgment on that

day, in favor of one of his creditors, for a sum in

damages exceeding the value of all his attachable

mrty, and that all his property was taken the

laintiflf sold to the defendant a mare for

sum, and the defendant agreed. that. if

the mare proved to be with foal, he would pay an

additional sum of four dollars to a third person, to

whom the plaintiff was indebted in that amount.

The mare having proved to be with foal, and the

defendant having refused to make the payment as

agreed, it was held, that the plaintiff might recover

the four dollars in an action upon book account.

Dw er v. Hall, 142.

2. In an action upon book account the plaintiff

ma recover for all of his account, which is due at

the time of the hearing before the auditor, not

withstanding a portion of the account consists of

charges for property sold upon a credit after the

commencement of the suit, and notwithstanding

the contract was made in a state, where no form of

1. The

a s ecifie

action is known, in which a recovery can he had for

property sold after the suit is commenced. The

uestion is one relating to the remedy, and is gov

erned by the le.-t,ruri.—Porter ot al. v. lllunger, 191.

3. Where property is sold. with an a remnant

that payment shall be made by the note 0 the ven

dee, payable at a future day. and indorsed by a

third person, and payment is not made in the man

ner agreed, the vendor may charge the property on

book, and recover for it in an action upon book ac

eount.—Ib.

4. It is no objection to the plaintiffs right of re

covery, in an action upon book account, for goods

sold, that he at first charged the goods to the de

fendant and another person, supposing that they

were -ointly liable therefor, it appearing that the

defen ant was in fact individually liable.—Ib.

5. An order drawn by a debtor in favor of his

creditor upon a third person, for the amount of a

debt due for property sold, it being understood be

tween them, that the order was drawn as a matter

of convenience merely. and not as an ordinary busi

ness transaction, and that the drawee had no funds

evening, by virtue of an execution upon such Z of the drawer in his hands. and was under no obli
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this could not be treated as an absolute undertaking

to pay the balance, so as to avoid the effect of the

discharge in bankruptcy.—Ib.

See Aosxr 1- Assuursrr 1-8; CnmoEar 10;

IZ‘aoMissoRY Norss 4.

CASE, See A01-i0:: oN was CAss.

CASES EXPLAINED &c.

1. The case of Adm-r of Barrett v. Copeland, 20

Vt. 244, considered and explained. —Bellows v.

Adm’r of Allen, 108.

2. The case of Adams v. Newfane, 8 Vt. 271, rec

ognized and affirmed.—Lyman v. Burlington, 131.

3. The decision in Phelps v. Stewart et al., 12Vt.

256, as to the sufficiency of an acknowledgment to

avoid the operation of the statute of limitations,

considered and ap roved.—Carruth v. Pai e, 179.

4. The case of awlet v. Sandgate 19 \t. 621,

considered and explained.—Edson v. Pawlet, 291.

5. The case of Nelson v. Denison, 17 Vt. 73, con

sidered.—McKenzie v. Ransom & Tr. 824.

6. The case of Park et al. v. Tr. of Williams, it

Vt. 211, considered and explained. — Sawyer v.

Howard & Tr., 538.

CERTIFICATE OF MALICIOUS A01-.

1. The decision of the county court, in deter

minin that the cause of action arose from the wil

ful an malicious act of the defendant, cannot be

revised by the supreme court, so far as it proceeds

upon matter of fact.—Robinson v. Wilson,

2. Upon the hearing before the court in reference

to the allowance of such certificate, the defendant

is not entitled to read affidavits from the jurors.

who tried the case, stating that they did not con

sider the trespass wilful and malicious.—lb.

3. Neither has the defendant the right, up

on such hearing, to introduce evidence ‘in ‘688

reference to the character of the trespass:

but it rests in the discretion of the court, whether

to allow a farther hearing.—Ib.

4. No legal inference, as to the character of the

assault, is to be drawn from the amount of the

verdict rendered by the jury.—Ib.

CERTIORARL

ation to accept the order, will not preclude

"681 he creditor from recovenn the amount of

his debt in an action upon ook account,

nothin having been received by him upon the or

der.— eald v. Warren, 409.

6. When a declaration in offset on book account

is filed in the county court, the party may have

judgment for the amount due to him at the time of

the hearin before the auditor, notwithstanding a

portion of is account accrued subsequently to the

commencement of the principal suit. The statute,

—Rev. St., c. 34, 5 -f,—which provides, that any

sum, not due and payable at the commencement of

the suit, shall not be pleaded in offset, has refer

ence to the subject matter of the plea, whether con

tract, or book account. If any part of the account

were due, at the commencement of the suit, the

plea is sustained, and the whole account must be

adjusted in the ordinary way.—Thetford v. Hub

bard, 440.

7. If any evidence be given before an auditor,

which has a legal tendency to prove a fact in con

troversy before him, his decision upon the weight

and sufficiency of the evidence is conclusive.—Cot

trill v. Vanduzen et al., 511.

3. Where the auditor, in an action upon book ac

count, has reported, that one of the defendants so

conducted in reference to the business of his co-de

fendants, who were proprietors of a sta e coach

and team, as to entitle the plaintiff to hol him re

sponsible as a artner with them, and it appeared

before the auditor, that such defendant had some

times driven the stage, and hadpurchased and oth

erwise furnished some portion of the grain for the

horses, and had written letters to the plaintiflf, re

specting the account in suit, such as he would have

been expected to write, had he been in fact a part

ner, it was held, that the decision of the auditor

won this point was conclusive.—lb.

0. When the cattle of the plaintiff were depast

ured in the field of the defendant without right,

or license, and as a mere tort, it was held, that the

defendant could not without some agreement be

tween the parties, c ange it into acontract, and re

cover therefor in an act on on book account.—Has

sam v. Hassam, 516.

10. In an action upon book account, it is the duty

of an auditor to merely adjust the accounts be

tween theParties: a more independent offset, not

a matter 0 account, must he pleaded in the county

court. A judgment, which the defendant has re

covered against the plaintiff, cannot be given in ev

idence before the auditor as a defence to the plain

tiff’s book account.—Ib.

11. The garty, in an action of book account, may

testify to istinct admissions of facts, made to him

by the adverse party, although made after the com

mencement of the suit, and during a negotiation for

ggsettlement, or compromise.—Stanford v. Bates,

12. A balance, ascertained and struck upon a

mutual settlement of book accounts, may be

charged as an item in a new account, and recovered

in an action upon book account; and the parties are

competent witnesses before the auditor, to prove

the stating of the former account and their agree

ment upon the balance.—Warren et al. v. Bishop,

607.

‘($82 ‘18. But the stating of the account, in such

case, and agreeing upon the balance due, is

only conclusive u won the defendant of the truth of

the account and t e balance found. and not of the

obligation to pay. If the defendant have obtained

a discharge in bankruptcy, previous to the stating

of the account, so that he was then under no obli

gation to pay it, the law willnotim ly such obliga

tion from the mere fact of stating t e account, but

the right of the plaintifiI to recover will depend on

the nature and extent of the defendant’s express

promise in reference to it.—lb.

14. And where it appeared, in such case, that the

defendant, at the time of statin the account and

ascertaining the balance, agree that the portion

belonging to him of certain demands then in the

possession of the plaintiff should be appropriated

to pay this balance, but nothing had been in fact

received by the plaintiff thereon, it was held, that

1. Upon a writ of ccrtinrnri, in road cases, as

upon a writ of error, in cases where that writ lies,

the supreme court will revise the roceedings of

the inferior tribunal in matters of aw; but their

decision upon questions of fact, involving the ex

ercise of discretion, can only be revised by placing

upon their proceedings the facts, which show that

they could not, in pomt of law, render such judg

ment as they did.—Paine v. Leicester, 44.

2. And the su reme court, in such cases, will

presume as muc , and perhaps more, in favor of

the regularity of the proceedings of the inferior

tribunal, as in actions at common law.—lb.

3. The questions, how far the public good, or the

necessity of individuals, may require a road, or

how many persons live upon the road, or whether

the road is laid to accommodate the land of one

person only are all matters of fact, to be decided

exclusively by the commissioners and the county

court. — lb.

4. Upon application for a writ of certtnmri, the

court will exercise a discretion in denying the

remedy, even where it is obvious, that some forms;

error has intervened: and in this respect they will

consider the amount of pecuniary interest involved.

—lb.

5. The proceedings of the county court upon the

report of commissioners, appointed by a justice of

the peace, under the statute, to appraise the dam

ages occasioned to a land owner by the layin out

0 a highway by selectmen, cannot be revise up

on exceptions, but only upon ccrtiu-ru1Ii.—Lyman

v. Burlington, 131.

6. The case of Adams v. Newfane, 8 Vt. 271, rec

ognizod and affirmed.—Ib.

7. When a petition for a writ of certtomrl is

22 vT. 249
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founded upon some informality or irregularity in

the forms of the proceedings sought to be vacat

ed, and no injustice has been done, the court, in

the exercise of their discretion, will refuse to

grant the writ.—Ib.

See Hmnwns 4; Pnoenss 2.

CHANCERY.

1. Courts of probate, in this state, have the en

tire and exclusive jurisdiction of the settlement of

estates, to the same extent, that jurisdiction of

matters of contract, or tort, inter vivos, is given

to the common law courts. The court of chancery

has not concurrent jurisdiction, in this respect,

with the probate court, and will not interfere in

the settlement of estates, except to aid the juris

diction of the probate court in those points only,

wherein its functions and powers are inadequate

to the purposes of perfect justice, and then

-B84 in the same ‘degree, and for the same rea

son, that it interferes in other cases where

the principal -urisdiction is in the courts of com

mon law. — eirs of Adams v. Adams et al.,

Adm’rs, 50.

2. Unreasonable delay, in the probate court, in

proceeding with the settlement 0 an estate, is no

ground for calling in the aid of the court of chan

cery.—Ib.

3. Nor will the court of chance interfere to

grant relief, where some of the part es affected by

a decree of the probate court were infants, and

had no proper guardians appointed, at the time

the decree passd.—Ib.

4. The mere fact, that an administrator, render

ing his account in the probate court, will not ro

duce the books and papers of his intestate, an is

not compelled by the probate court to do so, is no

reason wh the court of chancer should interfere

in the sett ement of the estate.— b.

5. But when there are claims existing between

the administrator, or executor, and the estate

which he represents, the court of chancer has

jurisdiction to examine and adjust them, an the

allowance of the claim by the commissioners will

not, on account of the defect in parties at the hear

ing before them,—the administrator representing

both debtor and creditor,—be a bar to its re-exam

ination by the court of ohancery.—Ib.

6. Claims against an administrator, for money

and ropert of the estate, which have come into

his ands uring the administration, are exclu

siggly within the jurisdiction of the probate court.

7. The neglect of an administrator to cause an

inventory and appraisal to be made of the choses

in action of the mtestate is of no importance in

any court.—Ib.

8. But where the administrators of an estate

claim title in themselves to land of the intestate,

by virtue of deeds asserted to have been executed

by the intestate in his life time, and it appears to

the court of chancery, that these deeds were false

and fabricated, or were obtained by the adminis

trators out of the usual course, and not in good

faith, that court will enjoin the administrators

from asserting title under such deeds, and will re

quire them to account for the land as the property

of the estate.—1b.

9. Where administrators have received money

as compensation for trespasses committed by a

third person upon the land of the intestate, the

court of chancery, to avoid all doubt, may take

jurisdiction, so far as to cause an account to be

taken in that court for the amount so received,

although it would seem, that this matter might be

adjusted in the probate court.—Ib.

10. Where, upon a bill in chancery being brought

in favor of the heirs of an estate against the ad

ministrators, it appeared, that the intestate, at

the time of his decease, held a note for $1000

against the administrators, and had also a credit

for $1000 upon the account book of the administra

tors, it was held, that the court would presume,

that these represented different items of indebted

ness, and that it was not competent for the ad

ministrators, by their answers, without evidence

 

nlhmde, to show that the credit was entered for

the same indebtedness evidenced by the note:

and that the administrators could not avail

‘themselves of an alteration of the words, in '‘685

which the credit was entered upon their

books, without evidence altunde of their right to

make the alteration.— Ib.

11. Where the plaintiff’s claim,as set forth in a

bill in chancery, rests upon a written contract, and

the right of action is not barred by lapse of time,

the admission of the contract, by the answer, and

the allegation of payment, or of any other matter

merely in discharge, are to be treated as distinct,

and the latter must be proved, in order to avail the

defendant; but, per Ranruznn, J., if the claim of

the plaintiff rest wholly in oral proof, and the an

swer of the defendant is relied upon, to make out

the plaintiffs case, the defendant may admit such

a contract, and allege, that it was in its inception

inoperative, or that it has been subsequently paid,

or released, and the whole answer, upon both

points, isto be regarded as evidence,—although the

court are not bound equally to believe all parts of

it, but may charge the party upon his admission,

and refuse to believe what he says in his excuse.—

12. Where a will was suppressed by those inter

ested in the estate, and administration was taken

without regard to it, and the will was never proved

in the probate court, the court of chancery decreed

the payment of the le aciewiven by it.—Mead et

al. v. Heirs of Lan Eon, ashington Co., 1834,

cited by Rnnnsnn, ., in lb.

18. The court of chancery will not interfere to

correct, or restrain, the effect of contracts between

parties, upon the ground that the effect is 9IItiI-t-l_V

different from what the parties intended at the

time they made the contract, except in cases where

the contract might still operate in the manner and

to the extent, which the parties intended, when

they made it, and its farther and different opera

tion, which was not contemplated by them, be re

strained. If the different operation of the con

tract, beyond what was intended, is merely a lo ,al

result from what they did intend, so that relief

cannot be obtained, except by annulling the very

contract understandingly and intentionally made,

the court will not interfere.—Proctor et al. v.

Thrall et al., 262.

14. A. mortgaged land to B., and then conveyed

the land, subject to the mortgage, to C. 0. con

veyed the land, by deed with covenants of war

ranty, to D., and D., by deed with similar cove

nants, conveyed the land to E. But before E. com

leted the purchase, D. procured B. to execute a

ond to E., conditioned that D. should save E. harm

less from all cost and damages in consequence of

any incumbranco upon the land,—the parties un

derstandin , and so intending at the time, that this

would disc arge the land, in the hands of E., from

the mortgage to B., but wouldleave B. the right to

pursue his remedy against A., for his debt, and al

so to hold C. and D. upon their covenants of war

ranty, andto rosecute suits thereon in the name

of E_, but for is own benefit. Held, that the ef

fect of the bond was, to discharge the land from

the incumbrunce of the mortgage, and consequent

ly to release C. and D. from all obligation upon

their covenants of warranty, so far as the mort

gage was concerned, and that the court of chan

cery could grant no relief against this result.—Ib.

15. An appeal lies from a decree of the chancel

lor, ordering a decree to be amended, so as to cor

respond with the docket minutes.—Porter v.

Vaughan et al., 269. ,

‘l6. The court of chancery have power, up- ‘tiS6

onngetition, to order such amendment to be

m e.-Ib.

l7. In this case the docket entry was, that thede

cree be dismissed, with costs, and the decree, as

written at length and signed by the chancellor,

stated, that it was agreed by the parties, that the

bill should be dismissed upon its merits, and that

thereupon it was ordered, that the bill be dismissed

“upon its merits, " with costs; and it was held, that

the court of chancery, upon petition, might order

the decree to be amended, by erasing the words,
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“upon the merits" and the statement of the agree

ment, and thus leave the parties to their rights, as

affected by the dismissal of the bill without any

agreement respecting it,—it not being satisfacto

Riy shown, that any such agreement was made.

18. The supreme court cannot make a final de

cree in a suit in chancery, but must remand the

case to the court of chancery, to be there proceed

ed with according to the mandate of the supreme -

court. Hence an action of debt cannot be sustained

upon a judgment of the supreme court, that a bill

in chancery be dismissed, with costs, but the costs

must be taxed in the court of chancery, and the

final decree be taken there.—Downer v. Dana, 887.

See LIES 2; MoRTesaE.

CHARGE TO THE JURY, See PRACTICE.

CIRCUIT COURT, See JuRIsDICTIoN 4, 5.

COLLECTOR OF CUSTOMS, See Coxrascr 1-4.

COMMISSIONERS, See Paosns Couar 10; Ran: _

aosn 1-6.

CONDITION, See Anagguasr 1-5; BALL 8; DaED

CONNECTICUT 8: PASSUMPSIC RIVERS RAIL

ROAD CO., See HwnwArs 13.

CONSTABLE.

1. Under the Revised Statutes, chap. 13, sec. 68,

a town may sell the oflice of first constable at auc

tion, in open town meeting, to the highest bidder,

and, after having elected the purchaser to the of

flce, may collect from him the amount of a prom

issory note, given by him for the price.—Thetford

v. Hubbard, 440.

CONTRACT.

1. In a suit brought by a deputy collector a ainst

the collector of customs for the district 0 Ver

mont, to recover payment for his services as depu

ty collector, it was held competent for the plaintiff

to prove, that it was the uniform course of business

with the government at Washington, to keep no

account with the deputy collectors, but to charge

all sums, collected for duties in any one district,

to the collector, and for the collector to pay the

deputy collectors for their services, and charge, in

his account with the government, the sums

'687 of money so paid, “in connection with evi

dence, that the services were performed at

the request of the defendant, and of subsequent re

peated promises, on the part of the defendant, to

pay for the services so performed, for the purpose

of establishing the fact, that the services were

rendered in consideration of an expressed under

taking on the art of the defendant, to be re

s onsible to t e plaintiff therefor.—Fuller v.

"889, 8°

2. And although the government do not allow

the collector’s account for money paid for the serv

ices of a deputy collector, unless the account is

accompanied by a voucher, duly executed and

sworn to by the deputy. showing that the money

has been in fact paid to him, yet it is not necessa

, in order to entitle the deputy to recover from

the collector for his services, that he should first

furnish him with such voucher. It is sufflcient, if

he offer to furnish the voucher, whenever he is

paid the money.—lb.

8. If the jur , in such case, find the fact, from

competent evi ence, that it was the understanding

of both parties, at the time the request was made

and the service rendered, that the defendant should

be personally responsible to the plaintiff therefor,

the plaintiff will be entitled to recover.—Ib.

4. A declaration, in such case, which alleges,

that the defendantwas indebted to the plaintiff for

work and labor &c., before that time done and

performed by the laintiff in and about the busi

ness of the defen ant, at his request, as deputy l

collector and ins ector of the customs, the de

fendant being co lector of the customs, and that

being so inde ted the defendant, in consideration

thereof, afterwards promised to pay, is suflficient

upon motion in arrest of judgment.—Ib.

5. For the purpose of ascertaining the intent of

the parties in makin a contract the court will con

sider the situation o the parties, the subject mat

ter of the contract, and the object to be attained

by it; and, even when the contract is reduced to

writing, will allow these circumstances to be shown

by parol evidence, if the intent of the parties. up

on the face of the contract, is doubtful, or the lan

guage used by them will admit of more than one

construction.—Lowry et al. v. Adams, 160.

6. The plaintiff was laboring for the defendant

under an entire contract for service, and the de

fendant, without cause, directed him to leave his

employment, and the plaintiff soon afterwards did

so. Held, that the plaintiff might recover pay

ment for the labor actually performed by him,

although he continued at work a few hours after

being directed by the plaintiff to leave, and al

though, upon a subsequent day, he stated, as a rea

son for not returning to the defendant’s employ

ment. that he doubted the defendant’s solvency.

Green v. Hulett, 188.

7. Interest is allowed in this state, upon the

price of goods sold upon a credit, after the time of

credit has expired. And the same rule will be

applied to contracts made in another state and to

be performed there, but put in suit in this state,

unless it be shown, that the lea: loci requires a dif

ferent rule.—Porter et al. v. Manger, 191.

8. The plaintiff, who was a physician, contract

ed with the overseers of the poor of the town of

P., that he would render medical services to

a pauper, who was ‘then chargeable to P., ‘(I88

and that, if the town of P. should, in a con

templated order of removal, succeed in establish

ing the legal settlement of the pauper to be in the

town of S., he should receive from P. a reasonable

com nsation for his services, but if P. failed to

esta lish the settlement of the pauper to be in S..

he should receive nothing for his serviees;—and

it appeared, that P. did succeed, upon the order of

removal, in establishing the settlement to be in S.

Held, that the contract, so made between P. and

the plaintiflf, was not invalid, as between them,

but that the plaintiff might recover from P. the

value of his services, notwithstanding it had been

adjudged, that, as between the towns of P. and S.,

the contract was so far against the policy of the

law, that no recovery could be had b P. for exenses for the services so rendered.-—Edvson v. Paw

et, 291.

9. The overseers of the poor have authority to

bind the town by such a coniract,—since in no

event was the plaintiff to receive more than a rea

sonable compensation for his services.—Ib.

10. Evidence, in such case, that the overseers of

the poor of P. agreed between themselves, before

makingthe contract with the plaintiff, that the only

contract which they would make with him should

be one different in its terms from those above stat

ed, is not admissible, for the purpose of proving,

that such different contract was made.—Ib.

11. The case of Pawlet v. Sandgate, 19 Vt. 621,

considered and ex lained.—Ib.

12. Where, fort e ur ose of ascertaining the

division line between an of the plaintiif and land

of the defendant, it became necessary to ascertain

the true south west corner of the town of Reads

boro, and the parties agreed, in writing, that a cer

tain line should be the boundary between them, pro

vided a corner, which they supposed to be the true

south west corner of the town, should not be moved

“on roper and lawful authority and manner,"

and t at, if the true corner should ever be estab

lished to be in any other place, the boundarv line

between them should be located in accordance

therewith, it was held, that the parties must have

intended to refer to such a tribunal, for ascertain

ing the true corner of the town, as the law had in

vested with authority to decide the question.-

Bishop v. Babcock, 295.

13. And the parties having farther agreed, that,
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‘CORPORATION. ‘G90

1. The pledges of stock in a private corporation

is not regarded as so far the owner of the stock. as

to be entitled to notice of the meetings of the cor

oragian. —MeDanie1s v. Flower Brook Manuf.

0.,

2. Eve reasonable lntendment is to be made in

favor of t e regularity of the proceedings of a pri

vate corporation in their corporate acts.—Ib.

3. Where the by-laws of a corporation required

the meetings to be held at the counting room of the

corporation, and it appeared from the records, that

a meeting was held at the dwelling house of the

general agent and clerk, without stating, that it

was at the counting room of the corporation. and

there was no other evidence in reference thereto.

it was held, that the court would resume, that

their counting room was, for the time being, at

that place.—lb.

4. After the Revised Statutes of this state came

in force, the Flower Brook Manufacturing Co., a

private corporation, at a meeting regularly held,

voted, that “the agent be instructed" to execute a

mortgage of the real estate of the corporation to a

creditor. One William Wallace was then the gen

eral agent of the corporation and executed the

deed in question in pursuance of the vote. The

granting part of the deed was in these words,

“that the Flower Brook Manufacturing Co., by

William Wallace, their agent, a corporation, " &c.

“in consideration" &c. “do give, grant" &c.: all

the covenants were in the name of the corporation:

the testimonium clause was in these words,—“in

witness whereof we have hereunto set our hand

and seal, " &c.; and the deed was si ned “William

Wallace, Agent for Flower Brook anufaeturing

Co." And it was held, that this sufflciently ap

peared to be the deed of the corporation and to be

executed in the name of the corporation.—Ib.

5. And the certificate of the acknowledgment of

this deed being in these words,—“Personally ap

geared William Wallace, agent of the Flower

rook Manufacturing Co., signer and sealer of the

above written instrument, and acknowledged the

same to be his free act and deed,"—it was held,

that it sufficiently appeared, that the acknowledg

ment was made by Wallace on the part and behalf

of the corporation.—Ib.

6. Under the Revised Statutes of this state it is

not essential to the validity of the deed of the real

estate of a corporation, that it should recite the

vote of the corporation, authorizing their agent to

execute the deed.—Ib.

See Ran. Roan; Wmoosar Tuamuxs Co.

COSTS.

if the location of the corner of the town should

ever be changed, and the division line between

them be changed accordingly, the arty, who

should, in pursuance of this contract, ave occu

pied land, which in fact was owned by the other

party, should pay rent, after a rate agreed upon

foreach acre, or the land so oceu ied, it was held,

that this did not create between t cm the relation

of landlord and tenant, and that, upon the true lo

cation of the division line being ascertained, the

party owning land in the occupancy of the other,

under the agreement, might sustain ejectment

against the occupant, without giving six months

notice to quit.—Ib.

14. But it was held, that the agreement between

them was a sufficient license to the occupant to

continue in possession of the land, while the con

tract continued unrevoked, and that no action

could be sustained by the owner of the land

against him, without first giving reasonable notice

of his intention to commence such suit.-Ib.

‘689 ‘I5. The act of the plaintiff, in such case,

in turning his cattle upon the land previous

to the commencement of the suit,—he having sub

sequently erected his portion of the division fence,

as required by the contract,—cannot be considered

notice of a revocation of the contract.—Ib.

16. A promissory note, payable in “half blooded

merino wool, " is not answered by the deliver of

wool, of which a portion is of a less degree of ne

ness than half blooded merino, and an equal por

tion is of a greater degree of fineness than the

standard, so that the whole quantity, taken to

gether, would be of the average degree of fineness

required. All the wool delivered must be at least

of the degree of fineness required by the contract.

—Perry v. Smith 301.

17. The plaintifi and defendant entered into an

agreement, by which the plaintiff was to manu

facture into cloth for the defendant a quautit of

wool, the cloth to be delivered to the defen ant

and to become his property as soon as it was man

ufactured, and the defendant agreed, that he would

send the cloth to market, and cause it to be sold,

and would ay to the plaintiff, for the purpose of

defraying tge expenses of manufacturing, one third

of the money received in advance for the cloth,

upon its being consigned to market, and would also

pay to the plaintiff the residue of the money ob

tained for the cloth, after deducting forty-four

cents for every pound of wool so delivered by the

defendant, and the interest and cost of freight.

And it was held, that a breach of the contract on

the part of the plaintiff, in converting to his own

use a portion of the cloth manufactured, previous

to a demand by him upon the defendant for the

money, would not dischar e the defendant from

his liability to pay to the p aintiff one third of the

money received in advance upon the consignment

of the cloth for sale; but the defendant must re

cover compensation, by a cross action, for such

conversion of the cloth by the plaintiff.—Hammcnd

v. Buckmaster, 375.

18. A contract cannot be rescinded by one party,

for the default of the other, unless both parties can

be placed in the same situation, in which they were

before the contract was made.—Ib.

19. Interest is only recoverable as damages for

the detention of money, which the party ought to

pay, unless there is an express contract to pay in

terest.—Abbott v. Wilmot, 437.

20. When a party a rees to pay money after his

return from a particu ar place, he is entitled to a

reasonable time after his return, within which to

make the payment.—Ib.

21. When there is no express contract to payin

terest, and the creditor receives the principal with

out making nnv claim for interest, his neglect to

make such claim for some years, and until after

controversy has arisen between the parties in re

spect to other matters, is sufilcient evidence of a

waiver of any claim, which he might have had for

intereat.—Ib.

See Aonox 1; Boox Accourrr; Evmasca 1, 2;

GoaaANrr; Puomssoar Norse 3, 4; SAL: 9;

Scnoon Disraicr 1, 2.

1. To entitle the plaintiff, in an action of trespass

uare Cllt1L80LTTlf1-L’(]ll§, to recover full costs, under

t e statute of this state, when the costs exceed the

damages, the plaintiffs ri ht of title, or right of

possession, must be broug it in uestion upon the

trial.—Powers et al. v. Leach,

2. But if, from the permanent nature of the erec

tions made by the plaintiff upon the land, it is ob

vious, that he committed the acts, which proved

to have been a trespass upon the plaintiffs right

of possession, under a claim of right of title, and

the plaintiff, upon trial, prove his own title

and possession. the court will ‘intend, that ‘$91

the defendant required the plaintiff to prove

his case upon all points,—possession, as well as

fact of trespass,—and will allow the plaintiff his

full costs. It makes no difference, in this re

spect, whether the defendant require the plain

tiff to prove his own title and possession, or set up

a counter claim of title, or right of possession, in

himself.—Ib.

3. Quwre, Whether the attempt, on the part of

the defendant, to show license from the plaintiff

to do the acts complained of, is to be regarded as

bringing in question the plamtiff’s right of posses

siou. This, per REDFIELD, J., must depend upon

the question, whether the trespass complained

of was an unequivocal act of possession on the

part of the defendant.—Ib.
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4. Payment of a debt, aftera suit has been com

menced and costs incurred, will not preclude the

plaintiff from afterwards recoverin judgment for

nominal damages and his costs, un ess the claim

for costs has been released, or waived.-Belknap

v. Godfrey, 28$.

5. But where a creditor, who resided in New

York, commenced an action upon book account

against his debtor in this state, and afterwards

saw the debtor in New York, and demanded of

him payment of the debt there, and threatened to

commence a suit against him there, unless he com

plied, and denied, that the suit in this state was

commenced by his direction or authority, and

thereupon the defendant paid the amount, which

the plaintiff claimed, and the plaintiff executed

and delivered to him a receipt in full of accounts.

it was held, that these declarations of the plain

tiff were equivalent to an express waiver of his

claim for costs in the suit in this state.—Ib.

6. A defendant, in a suit before a -ustice of the

ace, who does not attend the tri , can only tax

or travel within this state. No party, in any

court in this state, is allowed to tax for travel be

Zggld the limits of the state.—Mattoon v. Mattoon,

7. Where a case was appealed from a justice of

the peace to the county court by the plaintiff, and

was carried by the plaintiff, upon exceptions, to

the supreme court, and judgment was reversed,

and final judgment was ren ered in the county

court for the plaintiff, for a sum less than all his

costs, it was held, that he was entitled to an

amount of costs equal to his damages, and to his

costs in the supreme court, in addition thereto.

It makes no difference, in this respect, whether a

case passes to the supreme court upon exceptions,

or by a writ of error.—Downing v. Roberts, 455.

See Ex’ns sNn Ann’as 1. 2; RAIL Roan 6; Rs

PLEvIN 1.

COVENANT.

estate, as a breach of the covenant of saiziu, and

-ves evidence as to the e and eneral state of

ealth of the tenant for li e, and t e annual value

of the premises, it is not error for the court to al

low Dr. Wigglesworth’s tables for estimating life

estates to be used by the jury, in computing the

damages, under roper instructions in regard to

the use to be ma e of them.—Ib.

See Senoon Disraic'r 6

CRIMINAL LAW.

1. One who sells spirituous liquorsasthe servant

of another, neither he nor his principal having any

license, under the statutes of this state, is liable

personally to indictment, although he acted with

out compensation in making the sale.—State v.

Bugbee, 32.

2. A single act of selling spirituous liquor, with

out license, constitutes an offence, under the stat

ute of l846.—Ib.

3. Where a respondent is charged with distinct

offences in different counts, and the jury return a

general verdict of guilty, and it is apparent, that

no evidence was given upon the trial, tending to

prove one of the offences charged the supreme

court will not arrest the sentence, by granting a

new trial, but will render judgment upon those

counts only. upon which the conviction was prop

erly had.—Ib.

4. Upon the trial of an indictment, in several

counts, for violations of the license law by the sale

of spirituous liquors, it is not error in the

county court to per‘mit the rosecutor, after ‘693

having given evidence ten ing to prove as

many distinct breaches of the law b the respond

ent, within the time covered by the ndictment, as

there are counts in the indictment, to roceed and

prove other sales within the same pemod of time.

—State v. Smith, 74.

5. The putting the prosecutor to his election for

what offences he willproceed, in cases of this kind.

is matter of ractice, and should rest in the sound

discretion 0 the county court; and the most.which

the respondent can claim, is, that the election

should be made before he is called upon for his de

fence.—Ib.

6. A conviction, upon an indictment for a breach

of the license law, will be, prlrruufacle, a bar to a

second indictment for a similar offence by the re

spondent previously committed. BnNxErr, J. —Ib.

7. The license law of this state, enacted in 1846,

is not unconstituti0na1.—Ib.

8. A and -uror’s com laint, alleging that the

respon ents did break an disturb the public peace

by ringing and causing to be rung and tolled acer

tain church bell, and, well knowing that one P. was

then living, did report and aver, that said P. was

dead and was to be buried on the next succeeding

day, and did ring the said bell with intent to have

it believed, that the said P. was then dead, and

with intent to annoy, harrass and vex the said P.,

and his family and friends, is insufdcient, and -udg

ment thereon will be arrested, upon motion.— -tate

v. Riggs et al., 321.

DAMAGES.

- 1. Although the covenants in a deed should not

be so understood as to enlarge the estate granted in

the premises of the deed, yet, when a question

arises as to what is granted, they may be resorted

to, for the purpose of aiding the construction.

Mills v. Catlin, 98.

2. A covenant, in a deed, that the grantor is

seized in fee sim le of the premises couve ed, im

plies, that s has the whole title.—I .

"692 '3. Where, in a deed, the premises con

veyed were described in these words,—“ the

following described land in Colchester—all the

-land, which I own by virtue of adeed, dated the

eighteenth day of January, 1843, from Asa 8. Mills,

recorded," &c.—“bein all my right and title to

the land comprising fi ty acres off of the east end

of lot No. 75, in said town, "—and the habendmn

was in these words,—“to have and to hold the

above granted and bargained premises, " &C.—rHU.d

the grantor covenanted, that he was “seized of the

premises in fee simple, " that he had good right to

sellthe same, that they were free from all incum

brances, and that he would warrant and defend

them against the lawful claims of all persons, it was

held. that the thing granted was the land itself,

and not merely such title to the land, as the gran

tor had, and that the grantor was liable for any

breach of the covenants.—Ib.

4. In assigning a breach of the covenant against

incumbrances it is not sufficient to allege, in a di

rect negative, that the defendant has not kept and

performed his covenant, but the breach must be

specially assigned, setting forth the incumbrance

complained of; buta general assignment of breach

es of the covenant of seizin and of good right to bar

gain and sell is sufflcient.—Ib.

5. An outstanding life estate in the granted prem

ises, at the time of the execution of the deed, con

stitutes a breach of the covenant of seizin, without

eviction; and it is no defence to an action for the

breach of the covenant, in such case, that the

grantee has alwa s continued in possession of the

promises, since I. e execution of the deed.—Ib.

1. Where an invasion of a right is established,

though no actual damage be shown, nominal dam

ages will be given. This applies to cases, where

the unlawful act might have an effect upon the

right of the party, and be evidence in favor of the

wrong doer, if the right ever came in question.

So nominal damages will be given, when one wan

tonly invades another’s rights for the purpose of

injury, though no actual damage be done. But no

damages will be given for a trespass to personal

propertv, when no unlawful intent, or disturbance

of a right, or possession, is shown, and when the

property sustains no injury.—Paul v. Slason et al.

281.

2. Although the non-joinder of a part owner of o

chattel may, in actions or del-icto, he pleaded in

abatement, yet, if the defendant ne lect to make

6. Where the plaintiff proves an outstanding life - such plea, he may still avail himsel of a want of
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title in the plaintiff to the whole, for the purpose

of reducing the damages. -Chandler v. Spear, 388.

See ATTACHMENT 4; Pnl‘hllfir(llli- Norss 1; Run

Hosp 2; Tnssmss l2.

DEBT.

1. The supreme court cannot make a final de

cree in a suit in chancery, but must remand the

case to the court of chancery, to be there proceeded

with according to the mandate of the supreme

court. Hence an action of debt cannot be sustained

upon a judgment of the supreme court, that a bill

in chancery be dismissed, with costs, but the costs

must be taxed in the court of chancery, and the

final gig;-ree be taken there.—Downer v. Dana,

‘G94 ‘2. An action of debt will not lie upon a

ipdgment, which appears of record to be sat

isfied y a levy of executwn upon real estate, regu

lar upon its face. The record must be held conclu

sive, until, by some proceeding, brought to oper

ate directl upon the record itself, the levy is

avoided.— tt v. Jones, 341.

See Jcuoussr 5, 6; PnEsomo 7, 11, 12.

DECLARATIONS IN OFFSET, Bee BooK A0

CouXT 6.

DEED.

1. A deed should be construed according to the

intention of the arties. as manifested by the entire

instrument.—Mills v. Catlin, 98.

2. Although the covenants in a deed should not

be so understood, as to enlarge the estate granted

in the premises of the deed, yet, when a question

arises as to what is granted, they may be resorted

to, for the purpose of aiding the construe-tion.—Ib.

3. A covenant, in a deed, that the grantor is

seized in fee simple of the premises conveyed, im

plies, that he has the whole title.—ib.

4. If the intention of the parties, upon the face

of the deed, be ambiguous, the construction is to

be most strongly against the grantor.—lb.

5. Where, in a deed, the premises conveyed were

described in these words, — “ the following de

scribed land in Colchester—all the land, which I

own by virtue of a deed, dated the eighteenth day

of January, 1843, from Asa 8. Mills, recorded, " &c.

—“being all my right and title to the land com

risin fifty acres of! of the east end of lot No. 75

ih sai town, "—and the habendum was in these

words.—“ to have and to hold the above granted

and bargained premises," &c.-—and the grantor

covenanted, that he was “seized of the premises in

fee simple, " that he had good right to sell the same,

that they were free from all incumbrances, and

that he would warrant and defend them a ainst

the lawful claims of all persons, it was hel , that

the thing granted was the land itself, and not

merely such title to the land, as the grantor had,

and that the grantor was liable for any breach of

the covenants.—Ib.

6. To make a deed of the equity of redemption of

the grantor in real estate available against an at

tnehing creditor of the grantor, proof of a registry

of the deed in the proper office, or notice to the at

taching creditor, before his attachment, of the ex

istence of the deed, must appear.—Slocum v. Catlin

et al., 137.

7. After the Revised Statutes of this state came

in force, the Flower Brook Manufacturin Co., a

private corporation, at a meeting regular y held,

voted, that " the agent be instructed" to execute a

inortg:Ige of the real estate of the corporation to a

creditor. One William \Vallace was then the en

eral agent of the corporation and executed the eed

in question in pursuance of the vote. The grant

ing part of the deed was in these words,—“ that the

Flower Brook Manufacturing Co., by William Wal

lace, their agent, a corporation" &|c. “in consider

ation“ &c. “do give,grant" &c. ; all the covenants

were in the name of the corporation; the testimo

nlum clause was in these words,—“In wit

‘G95 ‘ness whereof we have hereunto set our

hand and seal" &c. : and the deed was signed

“William Wallace, Agent for Flower Brook Manu

facturing Co." And it was held, that this sum

ciently appeared to be the deed of the corporation

and to be executed in the name of the corporation.

—McDaniels v. Flower Brook Manuf. Co., 274.

8. And the certificate of the acknowledgment of

this deed being in these words,—“Personally ap

Kiaared William Wallace, agent of the Flower Brook

anufacturing Co., signer and sealer of the above

written instrument, and acknowledged the same

to be his free act and deed,"it was held, that it

sufficiently a cared, that the acknowledgment

was made by allace on the part and behalf of the

corporation.—Ib.

9. Under the Revised Statutes of this state it is

not essential to the validity of the deed of the real

estate of a corporation, that it should recite the

vote of the corporation, authorizing their agent to

execule the deed.—lb.

10. The antiquity, alone, of a deed apparently

defective, is not sufficient to {ustify the presump

tion of its due execution.—Wi liams v. Bass, 352.

11. Neither can such presum tion be raised from

the fact, that the deed was ac nowledged and re

corded,—the record showing only an imperfect

deed.—Ib.

12. The recital, in a deed, of the receipt of the

consideration is only prlmu facie evidence of the

amount paid, and is subject to explanation by show

in by parol, that nothing in reality had been paid.

— hite v. Miller, 380.

13. The words, “the same containing about five

and three fourths acres, be the same more or less, "

following, in a deed, the description by metes and

bounds of the land conveyed, are to be treated as

part of the description merely, and not as conclu

sive proof against the grantee, that he had pur

chased and agreed to pay for the land, without

reference to the quantity.—1b.

14. The grantee may prove b -parol, in such case,

that the contract was really or a certain number

of acres, at a specified price for each acre, and that

a mutual mistake was made in the measurement.

by which the quantity was supposed to be larger

than it really was; and he may recover, in an ac

tion for money had and received, the amount paid

by him for the land above the amountwhich should

have been paid, according to the terms of the con

tract.—Ib.

15. And it is not necessar

such case, to offer to rescin

bringing his action.—Ib.

16. Although the name of the rantor in a deed

is defer-tively stated in the certificate of the ac

knowledgment, yet if it appear from the whole in

strument, with reasonable certainty, that it was

acknowledged by the grantor, it is sufi1cient.—

Chandler v. Spear, 388.

17. The question, whether, in a conveyance of

land abutting upon a highway, the highway does

or does not pass to the rautee, is in all cases a

matter of construction an intention merely, to be

determined from a consideration of the language

used by the parties and such surrounding circum

stances, as are proper to be considered in ascer

taining their intent; but the prcsum tion. in

such ‘cases, is, that the parties di intend ‘($96

to include the highway, and the burden of

for the grantee, in

the contract, before

. proof is upon the party, who assumes toshow, that

they intended the contrary.—Buck et al. v. Squiers,

484.

18. Land was conveyed by deed, by this descrip

tion,—“Beginning at the intersection of the road

from Chelsea to Allen’s saw mill and the branch on

which the saw mill stands on the northerl side of

said branch and nearly opposite my now welling

house; thence on the easterly side of said road un

til the said road strikes the bank of said branch;

thence down said branch, in the middle of the

channel. to the first mentioned bounds." And it

was held, that the point of commencement was at

the intersection of the northerly bank of the stream

with the eastern side, or edge, of the road. and that

no land lying south of that point, and no part of

the highway, was intended to be conveyed by the

deed. Rsnrmi.n, J., dissenting.—Ib.

19. Land does not pass as a mere appurtenanoe
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to other land; and consequently no portion of a

highway, adjoining upon land conveyed, will be

ccnveyed, unless the instrument of conveyance

can, by reasonable construction, be made to include

it.—C0le v. Haynes et al., 588.

20. Where a fatherconveyed to his son, by deed,

one third of his farm, upon which the grantor and

grantee then both resided, with a condition thereto

annexed, that the deed should be void, in case_the

rantee should refuse to pay to the grantor thirty

ollars each year, if the rantor should call for the

same, it was held, that t e condition should not be

so construed, as to ermit the annual payments tobe consolidated andJ demanded together, after the

lapse of several ears, but that each sum must

have been demon ed by itself, and at or about the

close of the year, for which it was claimed, and

that any sum, not so demanded, was waived, or re

linquished;—and it not appearing, that any such

demand as the caserequired was ever in fact made,

it was held, that there had been no forfeiture of

the estate by the grantee, by reason of the non

avment.—Buckmaster et al. v. Needham et al.,

17.

21. And where it appeared, in such case, that the

grantee, after residing upon the farm with the

grantor for several years, had removed and left

the grantor in possession of the whole farm, and

afterwards, and while the grantor was thus in pos

session, executed a mortga e deed to the orators

of one third of the farm, an the reason or purpose

of the removal did not appear, it was held, that the

court would not presume, that the grantor was so

in possession claiming title to the whole farm ad

versely to the grantee, as to avoid the mortgage

thus executed, and that, although the possession

may have been intended to be adverse to the

grantee, yet that this would not affect the validity

of the mortgage, unless the mortgagees, at the

time of the conveyance to them, had notice of such

adverse p0ssession.—Ib.

See Eszcrxsxr 1; EvmsNca 7, 11; WATER GonnaI:

1, 2.

DEMAND, See DEED N.

‘697 ‘DEPOSITION.

the time of the taking, and that it will, in regular

course, be before the court named in the caption,

at the time, or term, designated for the trial.—

Bowen v. Hall, 612.

7. Where a deposition was taken by a justice of

the peace, to be used in a suit at a term of the

county court named in the caption, and the suit, at

the time the deposition was taken, was pending in

the supreme court, upon exceptions, and could not,

in regular course, be pending in the county court

at the term named in the caption, it was held, that

ilée justice had no power to take the deposition.

DEPUTY SHERIFF, See Snamrr.

DIVISION, See CoNraacr 12.

EJECTMENT.

1. A deposition, properly taken to be used upon

the trial of a case before a justice of the peace,

may be opened by him on any day before it is to be

used, as well as in open court on the day of trial.

Skinner v. Tucker, 78.

2. If a deposition be properly taken, as parts, to

be used upon the trial of an action of book account

before a justice of the peace, and be properly

opened, and the case pass by appeal to the county

court, and be there referred to an auditor, the dep

osition may be used upon the hearin before the

auditor, notwithstanding it was not in fact used

before the justice of the peace, and has never been

filed in the ofiice of the clerk of the county court,

and the party taking it has refused to the adverse

party any access to it, or any knowledge of its con

tents.—Ib.

3. An 6.I5 parte deposition, taken to be used be

fore referees acting under a rule from the county

court, may be received in evidence by the referees,

without having been previously filed with the

clegk. Anon., Orange Co., 1847, cited by Hana, J.

4. It is no objection to a deposition, taken to be

used before the county court, that the place of

holding the court is not stated in the caption, the

county in which it is to be used and the time of

holding the session being correctly stated.—Chan

dler v. Spear, 388.

5. In order to render a deposition admissible as

evidence, both the certificate of the oath adminis

tered to the deponent and the caption must be sev

erally signed b the magistrate, before whom the

deposition is t en.—Shed v. Leslie, 498.

6. Those rovisions of the statute, which author

he the taking of depositions by a justice of the

peace, evidently contemplate, that the suit, for

which a deposition is taken, shall be pending at

1. The owner of land, situated upon both sides

of a river, conveyed, b deed with covenants of

warranty, a part of the and, on the north side of

the stream, upon which was situated a blacksmith’s

shop, with a certain privilege of drawing water,

and immediately following the description of the

land was this clause,—“also the privilege to re

move said blacksmith shop works to the op

‘posite bank of the river, below the grist "1598

mill, when he thinks proper. " Subsequent

ly, and after one claiming under the grantee had

removed the blacksmith’s shop to the place desig

nated upon the south side of the stream, the

grantor conveyed to another person the premises

upon the south side, with this exception,—“ except

ing a blacksmith’s shop, and such privileges of

drawing water, as I have heretofore deeded to"

the grantee in the former deed, naming him.

Held, that those claiming under the grantee in the

first deed had title in fee to the land, on the south

side of the stream, occupied by the blacksmith’s

shop, and that their right was not affected by the

removal of the shop and the discontinuance of the

business at that place.—Hale v. Barrows et al., 240.

2. An eut upon a tract of land under a survey

bill, or recor , iving a definite and certain extent

to such land, an the occupation of apartof the land,

if there beno evidence to limit and restrict the

possession, will be regarded as extending the pos

session constructively over the entire tract in

cluded in the survey; but this constructive posses

sion may be restricted by the acts and declarations

of the occupant, showing that he does not make

his claim of title equally extensive with the sur

vey.—Brown v. Edson et al., 357.

8. In this case. which was e-ectment, the plain

tiff claimed the land describe in his declaration

under a series of deeds from one R., who, without

title from the original proprietors, surveyed, in

1787, a tract of land, which included the demanded

premises, and placed his survey bill upon record,

and in 1790 entered into possession of a portion of

the tract so surveyed; and it appeared, that R. and

his grantees, including the plaintiff, had continued

in_possession of that part of the tract, of which

possession was first taken, until the trial of this

suit; but it appeared, that R., when he entered

upon the lot, and during his occupancy, never

claimed any part of the demanded pmmises, as

part of that lot, that he designated to different in

dividuals a line, as the boundary of his survey,

which did not include the land in dispute, that he

ever after claimed that line as his boundary, and

that all the grantees of R., including the plaintiff,

recognized that line as the boundary of the survey,

until we; and it was held, that this limited the

title, based upon constructive possession, to the

line thus designated.—Ib.

4. The principle of law in this state, that a per

son entering into possession of any portion of the

land specifically described in the deed, claiming

title to all the land so described, is constructively

in the possession of the whole, applies only to

cases, where the quantity of the land and the at

tendant circumstances reasonably induce the be

lief, that the land was purchased and entered up

on for the ordinary purposes of cultivation and
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use, but has no application to a case, where a per

son takes and maintains ssession of a few acres

of land in an uncultivate township, for the mere

purpose of thereby gaining a title to the entire

township by possession, to the exclusion of the

rightful owners.—Chandler v. Spear. BS8.

Under the Revised Statutes of this state, if no

administrator be appointed upon the estate of a

deceased person, his heirs may maintain

‘B99 ejectment, to recover ‘land to which he had

title, without an order of distribution being

made by the probate court.—Buck et al. v. Squiers,

484.

See CoNraacr 18; Hmawaxs 16-, Jt:iusoic4rios 4, 5.

ESTOPPEL.

1. In order to estop a party from proving a fact,

because the fact had been found against him in a

former suit, it must appear clearly, that the pre

cise question was adjudicated in such suit. If the

record relied upon leave this in doubt, there can

be no estoppel.— Aiken at al., q. t., v. Peck, 255.

See Acorn Qosnsm 1; BAIL 2; Boot AccouNr

13, 14-, JuRIsDICTIoN 2.

EVIDENCE.

8. The antiqnlt , alone, of a deed, apparently de

fective. is not su cient to justify the presumption

of its due execution.—lb.

9. Neither can such oresum tion be raised from

the fact that the deed was ac owledged and re

corded,—the rccord showing only an imperfect

deed.—Ib.

10. The plaintiff furnished money to be expended

by S. in the purchase of ffour, and S. was to repay

the money, with interest, and to allow the plaintiff

a barrel of fiour for every one hundred barrels

purchased; and the fiour was purchased and in

voiced in the name of the plaintiff and was to re

main his until sold and paid for. In an action

brought by the plaintiff to recover the price of the

ffour, when sold, 8. having released to the plaintifl’

all claim which he had in the suit, both to the

damages and costs, and the plaintiff having re

leased to 8. all claim on account of the costs and

expenses in the suit, and the attorney who com

menced the suit having released his lien upon the

costs for his services and expenditures, it was

held, that S. was thereby rendered a competent

witness for the plalntiff.—Heald v. Warren, Q09.

11. Paroi evidence is admissible, to show that

the sum, expressed in a deed to be the considera

tion for the conveyance, and which was received

by the grantor, was in fact received by him as the

consideration for the conveyance and also as pay

ment of a debt then due to him from the grantee.

-Harwood v. Estate of Harwood, 507.

12. Where a promissory note was assigned to a

firm, as collateral security for a debt due to the

firm from the payee, and, upon the trial of a suit

instituted by the firm, in the name of the payee,

upon the note, one member of the firm executed to

his co-partners an assignment of all his interest in

the note, or suit, and in the debt due to the firm

from the payee of the note, and his co-partners

thereupon released him from all liability for costs,

&c., in the suit, it was held, that he was thereby

rendered a competent witness on the part of the

plaintiiT.—Blake v. Buchanan, 548.

13. In an action, brought to recover back money

paid by the plaintifi, as usury, to the defendant.

upon a note signed by the laintiff, and by several

other persons as sureties or the plaintiff, one of

the sureties is a competent witness for the plain

till, notwithstanding he may have agreed to in

demnify another surety against the note.—Nichols

et al. v. Bellows, 551.

See Aori0Ns PENAL 1; Ar-roaxxr 1; AnnrrA

Quam:nA 1; Boot: Accouxr 11:, CERTIFICATE or

Msucmus A0r 2-4; Coxrmcr 1, 5-, Covsxsxr

6; Dasn12, 14; FRAuD 1-3; Hmnwns 8; June

MENT 4; PARTNERsIIIP 4; PAnaswr 1; Senoon

Disraicr 3; Tans 7; ’l-nasmss 1:3, 15.

‘EXCEPTIONS. ‘701

1. Declarations made by the owner of a farm in

the rcsence of the occupant of the farm, and dur

ing is occupancy, and assented to by the occupant,

at the time, as to the terms upon which the occu

pant is managing the farm, may be proved by the

occupant, in a suit in his favor against an attach

ing otlicer, for taking the products of the farm as

the property of the owner, for the purpose of

showing, that the occupant, by the contract be

tween him and the owner, was entitled to an undi

vided half of the produce of the farm.—White v.

Morton, 15.

2. Declarations of the owner of a farm, while the

farm is in the occupancy of another person, with

whom the owner labors in carrying on the farm,

made in connection with some act of the owner in

carrying on the farm, may be proved by the occu

pant of the farm, in a suit between him and an

other person, for the purpose of proving the con

tract, under which the farm was occupied.—lb.

3. Upon the trial of an action for an assault and

battery, where the defendant relies upon a prior

assault by the plaintiff as a justification, the de

fendant will not be allowed to give in evidence the

record of a conviction of the plaintiff, criminally,

for such prior assault. —Robinson v. Wilson,

4. Where one offered as a witness isincompetent

through interest, and he executes a release of his

interest to the party calling him and the act is ap

parently for the advantage of the party, the law

will presume his assent to it, and a delivery of the

instrument to his attorney will be sufficient.—Por

ter et al. v. Munger, 191.

5. The original record of a judgment rendered

by the supreme court is competent evidence in the

county court for the purpose of proving such judg

ment.—Paul v. Slason et al., 231.

6. Where controversy was had between the par

ties, upon trial, in reference to the quality of cer

tain wool, and a witness was called, by the defend

ant, to testify as to the quality of certain wool

which was shown to him by a third person, in

whose care the wool in question was, and it ap

poured, that the only knowledge, which the wit

ness had, that the wool seen by him was the wool

in controversy, was founded upon the declaration

of such third person to him, that such was the

fact, and no other testimony, to prove the identity,

was offered, it was held, that the witness was

properly excluded by the county court.—Perry v.

Smith, 801.

‘700 *7. The plaintiff, to prove his title to land,

offered in evidence an officc copy of a deed

in his chain of title, which contained no appear

ance upon its face, that the original deed was

sealed by the grantor, and it did not appear, that

possession of the land had ever been taken under

the deed. Held, that the copy was not competent

svidenoe.—Williams v. Bass, 352.

1. The statement in the bill of exceptions in an

action of trover, that evidence was given tending

to prove, that the plaintiff was owner of the prop

erty sued for, and that the jury were instructed

that, if they believed the testimony in the case, the

plaintifi was entitled to recover, and thutaverdict

was thereupon returned for the plaintiff, will not

justify this court in assuming, that the plaintiff

was owner of the goods.—Bonrne v. Merritt, 4-39.

2. Although the goods sued for in such case are

appropriate articles for use as household furniture,

yet if it do not appear from the bill of exceptions,

that they had ever been used by the plaintiff for

such purpose, or were intended by him for such

use, this court will not assume, that they were ex

empted from attachment and execution.—Ib.

3. Where it appears from the bill of exceptions

in such case, that the plaintiff delivered the goods

to a third person, to keep for the plaintiff, and at

the same time informed him, that he might hold

them, until he was indemnified by the plaintiff

a ainst a certain liability, and that the testimony

0 one witness tended to prove, that heunderstood,

that such liability had been discharged, and that no

evidence was given tending to show, that such

third person ever made any claim to the property,

and that the jury, under instructions that, ' they
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at less than the true amount.

- ants in that suit,

believed the testimony, the plaintiff was entitled

to recover. returned a verdict for the plaintiff, this

court cannot assume, that such third person had

not a special property in the goods, as against the

plaintiff. The question, whether, or not, such

special interest existed, should have been submit

ted to the jury, for them to decide.—Ib.

4. The statute,—Rev. St., c. 25, sec. 37,—which

requires that exceptions, taken u n the trial of

any case in the county court, sha i be flied with

the clerk within thirty days after the rising of the

court, at which the judgment was rendered, has

reference only to the final judgment in the case.

Thetford v. Hubbard,440.

See CERTIoRARI 5.

EXECUTION.

1. Where one of two defendants, in an action at

co'nt'mctu, suffers default, and judgment is ren

dered against the other defendant upon hearing,

and he enters a review, the effect is to vacate the

judgment as to both defendants, notwithstanding

a separate judgment may have been entered upon

the record a ainst the defendant who was de

faulted; and if execution issue upon such separate

judgment, against the defendant who was de

faulted, and the defendant be committed to jail and

execute a jail bond, such commitment is illegal,

and no action can be sustained upon the jail bond.

—Downer v. Dana et al., 22.

2. The execution debtor, or those who claim un

der him, cannot object to the validity of the levy

of the execution upon the debtor’s equity of redemp

tion in mortgaged premises, that the mortgage

debt was stated, in the ofilcer’s return of the levy,

The error does not

operate an injury to the debtor, but to the creditor,

and of this the debtor cannot complain.—Siocum v.

Catlin et al., 137.

-"702 ‘3. Each debtor in an execution is to bere

garded as liable for the whole debt, in soli

do; and the officer having the execution to levy is

not bound to regard any equities subsisting be

tween the debtors themselves, or between the

debtors and their other creditors.—Warren v.

Edgerton, 199.

4. An ofiicer, who is about to levy an execution

upon the land of one of several execution debtors,

cannot be required to regard the offer of such debt

or to expose to him the personal property of his co

debtors and to indemnify him for levying the exe

cution, for its entire amount, upon such personal

property.—lb.

5. A. purchased of B. land, which was then sub

ject to attachment in a suit against B., C. and D.,

then plending, in favor of another person. Jud -

ment aving been obtained against all the defen -

the ofiiccr holding the execution

demanded of B. payment of its amount. B. offered

to expose to the ofiicer personal property of C. and

D., the other execution debtors, sufficient to satisfy

the execution, and A. and B. offered to indemnify

the officer, if he would levy upon such personal

property. The officer declined to do so, but levied

the execution, for its full amount, upon the land

which B. had conve ed to A., and A., to redeem the

land, was compelle to pay the amount due, with

the officer’s fees for the levy. Held, that A. could

not maintain an action against the officer for levy

ing the execution upon the land, or for falsely re

turning, that the execution debtors had neglected

to expose personal property suflicient to satisfy the

execution.-lb.

6. When an execution is levied upon land, the

title will become absolute in the creditor, unless

the debtor, or his legal representative, tender and

pay to the clerk, or justice, who issued the execu

tion, the amount due upon the execution, with the

costs of levy, within the six months allowed by the

statute for redemption. It is not sufficient, that

the money is tendered to the creditor personally,

:lnd not accepted by him.—Chandler v. Sawtell et

., 31$.

certain point north nineteen degrees west, three

chains and seventy five links, “to the road," and

the northern limit was then described as running

south thirty three degrees west, “in the line of the

road," three chains and fifteen links, and thence

the closing line run south six degrees west, eighty

two links, to the place of beginning, it was held, that

the levy did not include any portion of what was

then recognized as the highway.—Co1e v. Haynes

et al., 588. -

See Anaxnuaxr 1; Dear 2; Ex’as & ADu’ss 2;

Taovaa 1.

EXECUTORS AND ADMINISTRATORS.

1. Under the provisions of chap. 50, sec. 12 of the

Revised Statutes, executors and administrators

are placed upon the same ground with other suitors,

as it respects their liability for costs, which may

be ad -udged against them.—O’Hear v. Skeeies, 152.

2. here a creditor of an estate appealed from a

decision of commissioners allowing a balance

against him in favor of the estate, and in

the county court he ‘recovered judgment -"703

in his favor for damages and costs, t was

held. that execution for the costs was properly

issued by the county court against the adminis

trator personally, as for his own debt.—Ib.

3. In an action of ejectment, commenced by an

administrator May 9, 1849, the defendant pleaded

in abatement, that the administrator had not, at

the time of bringing his suit, given any adminis

tration bond; the plaintiff replied. that such bond

had been given; and issue was joined. It ap ared

by the record of the rebate court of Me , 1849,

that a decree was m e on that day, thatt e plain

tiff be appointed administrator, and that he give

bond, before entering upon the duties of his ap

pointment, and it was then recited, that it ap

peared to the court, that he had executed such

bond, and it was then stated, that the court there

upon decreed, that he “ be and hereby is appointed.

administrator. " Hetd, that it sufficiently appeared

by the record, that the administration bond was

executed May 8, 1849, and that an interlineation,

made in the record upon a subsequent day, that

said bond was received and filed in said court May

26, 1849, was no part of the record of what was

done May 8, 1849, and could have little tendency to

show, that the bond was not in fact executed on

that day.—Clark, Adm’r, v. Tabor, 595.

4. But it appearing by parol evidence, that the

probate court, on the 8th of May, 1849, determined

the amount of the bond and who should sign it,

and then informed the administrator, that if the

bond were executed and delivered to one S., it

should have the same effect as if returned to the

judge of probate, and that the bond was in fact ex

ecuted and delivered to S. on the eighth of May,

but not delivered to the judge of probate until the

twenty sixth of May, it was held, that the bond,

for all legal purposes, should be considered as exe

cuted on the eighth of May.—Ib.

See CaAxcanr 4-10; JuIUBDICTIoN 2.

FENCE VIEWERS, See Jn1usmcnox 5.

FORFEITURE, See RavaNua LAws or was UNI’!

sn S1-sras.

FRAUD.

7. Where land adjoinin upon a highway was

levied upon, and the secon line in the description

defined the eastern boundary as extending from a

1. Where land is conveyed by a deed with cov

enants of warranty, and a creditor of the grantor,

claiming that the deed is fraudulent, causes an ex

ecution in his favor to be levied upon the land as

the property of the grantor, the grantor is a com

petent witness for the grantee, to prove that the

deed was not fraudulent, in an action of eject

ment brought by the grantee against one who

claims title under the lev .—Warner v. Percy, 155.

2. And when the defen ant, in such case, proves,

that the grantor was indebted to the execution

creditor, at the time the deed was executed, and

claims, that the deed was executed with the fraudu

lent intent to avoid that debt, it is competent for

22 v-r.—17 257
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the plaintiff to prove, that the grantor had at the

same time claims to a considerable amount

against the creditor, for property delivered and

services rendered, notwithstanding no claim

of offset was made by the (greater, at the

‘704 ‘time the creditor recovere his judgment

against him. Thejudgment,bein rendered

subsequent to the execution of the dee , does not

conclude the grantee as to the existence of any in

debtedness to the creditor, or its amount, or the

circumstances attending it.—Ib.

3. Any testimony, in such case, which shows,

that the grantor had, or supposed he had, at the

time of the execution of the deed, claims against

the creditor sufiicient to meet the demand of the

creditor against him, has a direct tendency to re

but the presumption of any fraudulent intent in

the grantor to avoid the rights of that creditor. —lb.

See CaaNcaar 8.

GUARANTY.

1. D., who was a merchant in the country, deal

ing in merchandize of all descriptions usually kept

for sale in a country store, being about to purchase

his stock of goods in New York, received from the

defendant, who was his father in law, and who

had previously been his partner in business, a

written guaranty, directed to no person named, by

which the defendant agreed to be responsible for

what goods D. might purchase in New York more

than he paid for himself; Held, that the intent of

the defendant was apparent, to give to D. the nec

essary credit, to enable him to purchase his stock

of goods of as many different dealers, as might be

come necessary in order to complete his assort

ment.—Lowry et al. v. Adams, 160.

2. Hvld, also, that the defendant thereby be

came responsible to every person who should sell

goods to D., relying upon the credit of the guaran

ty, and that he became liable to each in the same

manner, and to the same legal effect and extent.

as if he had given a separate letter to each; and

that his liability was not affected by the fact, that

the goods were sold to 1.). upon the usual credit

giygn to country merchants for similar purchases.

8. Notice of the acceptance of a guaranty must be

given to the uarantor within a reasonable time;

and the question, whether proper notice has been

given, is usually one of fact, to be determined by

the jury upon consideration of the relative situa

tion of the parties and all the attending circum

stanoes.—Ib.

HABEAS CORPUS.

1. It is not sufficient to entitle a prisoner to dis

charge upon hnbeas corpus, that he is committed

upon mesne process, in an action founded on con

tract, issued against his body by a justice of the

peace, upon the affidavit of the creditor when he

offered himself to be examined, under t e statute

of November 5, 1845, in regard to the grounds upon

which the writ issued as a caplus, and the justice

declined to examine him.—In re Hosley, 363.

2. Nor is it a sufiicient reason for ordering his

discharge, that the creditor had previously com

menced another suit against him, for the same

cause of action, and had therein attached his prop

erty to double the amount of the debt.—1b.

‘705 ‘HIGHWAYS.

1. After a highway has been laid out by the se

lectmen, and has been made by the town, and has

been kept in repair and travelled by the public for

some twelve or thirteen years, and the land owner

has accepted his land damages for the laying out

of the road and built his fences by the side of it,

and has acquiesced during all that time in treating

it as a public highway, he cannot sustain trespass

on the freehold against those who go upon the road

to repair it, upon the ground that the selectmen

had never filed with the town clerk a certificate

of the opening of the road.—Felch v. Gilman et

al., o8.

2. When a public highway is legally laid out,

the town, as incident to the right of way which

they obtain, acquire the right of digging the soil

and using the timber and other materials, found

within the limits of the highway, in a reasonable

manner, for the purpose of making and repairing

the road, or bridges upon it.—1b.

8. If, in repairing a highway, earth is improper

ly piled against the fence of the adjacent land own

er, his remedy is not by an action of trespass upon

thlebfreehold, but by a special action on the case.

4. It is no objection to the validity of the pro

ceedings of the county court, in laying out a cross

road, or lane, that it is laid only to land not occu

pied as a dwelling place. The question, whether,

or not, there is convenient access to the land,

without la ing out the road, is one of fact, to be

giztermin by the county court.—Psine v. Leices

r, 44.

5. The proceedings of the county court upon the

report of commissioners, appointed by a justice of

the peace, under the statute, to appraise the dam

ages occasioned to a land owner by the layin out

of a highway by selectmen, cannot be revi up

on exceptions, but only upon certlorarL—Lyman

v. Burlington, 181.

6. The case of Adams v. Newfane, 8 Vt. 271, rec

ognized and affirmed.—Ib.

7. When commissioners, appointed by a justice

of the peace, under the statute, to appraise dam

ages occasioned to a land owner by reason of the

laying out of a highway across his land, appraise

the damages at a sum exceeding forty dollars, and

therefore return their report to the county court,

the court have power, for sufficient reason, to re

ject such report; and if they do so, and the same

commissioners, without any new appointment, re

examine the premises, and make a new report to

the county court, in due form of law, the court

have power to accept such report and establish the

appraisal so made.-Ib.

8. It is not a sufficient reason for rejecting the

report of the commissioners in such case, that

they refused to hear the testimony of witnesses in

reference to the value of the premises, over which

the road is laid out, and the amount of damages

sustained by the land owner.—1b. ,

9. A ent road is a highwav, within the meaning

of the evised Statutes.—VVhitingham v. Bowen

et al., 317.

10. Upon a petition to the county court for the

laying out of a highway, that court have power to

lay out and establish a pent road.-lb.

a'll. The location of a rail road acrossa pub- ‘706

lic highway, in pursuance of the power con

ferre by the c arter of the rail road company,

does not, while the rail road is in process of con

struction at that point, operate a discontinuanua

of the highway, but only a temporary suspension

of the use.—Willard v. Newhury, 458.

12. The town, in such case, during the temporary

obstruction of the highwa by the construction of

the rail road, must provi e a suitable by-way for

the public, and use all pro er and reasonable pre

cautions, to prevent trave lers from passing upon

the highway, while it remains unsafe.—1b.

13. The obligations imposed upon the Connecti

cut and Passumpsic Rivers Rail Road Company,

by their charter, in the construction of their rail

road across public highways, do not absolve the

town, in which there is a highway, across which

the railroad is located, from its duties and liabil

ities to the public;—those continue obligatory up

on the town, so long as the public highway re

mains such.—Ib.

14. The question, whether a town has been guilty

of want of ordinary care and diligence, in refer

ence to the sufficiency of a public highway, is one

of fact, to be determined by the jury.—lb.

15. In this case a rail road corporation located

their road, in pursuance of their charter, across a

public highway in the town of Newhury, and, in

the process of constructing their road, made an ex

cavation across the highway; both the corporation

and the town took some measures to prevent trav

ellers from passing over the highway, while it was

258 22 vT.



INDEX. 706

thus unsafe; but, the -ury having found a want of

ordinary care and diiigence on the part of the

town, in this respect, a traveller, who, without

fault on his part, suffered injury in consequence

of the obstruction of the highway by the corpora

tion, was held entitled to recover damages of the

town therefor.—Ib.

16. If land within the surve ed limits of a pub

lic hi hway be inclosed by an ndividual and occu

pied y him constantly for more than twenty

years, under a claim of right, he will uire a

prescriptive right to the land so occupied, as

against the public, and can maintain trespass

against the selectmen of the town, who remove his

fence to the original line of the highway.—Knlght

v. Heaton, 480.

See Acrwx oN rat: Cass 8-6; CssnoaAnr 14!;

DEED 17-19; Exscumox 7; PLEADING 1, 2; W1

Noosm Tuamuxs Co

ILLEGAL FEES, See Acr1o:ts PeNn. 2.

INDICTMENT, See Cmuixu. Law.

INFANT.

1. An infant, under theage of twenty one ears,

may receive a special deputation from the s eriff,

to serve a particular writ under chap. 11, sec. 8,

of the Revised Statutes. EPoLAND, J., dissenting.

—Barrett v. Seward, 176.

2. An infant, under the age of twenty one years,

cannot be specially authorized to serve mesne pro

cess, by the magistrate signing it. — Harvey v.

Hall, 211.

See Caaxcanr 3.

‘70’! ‘INTEREST, See CoNrascr 7, 19. 21.

JAIL BOND, See Ban. 7; ExEourrox, 1.

JUDGMENT.

I upon him in this state, and may be enforced hero

by action of debt.—Burns v. Belknap, 419.

6. And in an action of debt upon such judgment,

in this state, the plea of nil, debct is insufficient, on

demurrer.—Ib.

See Aumn QuEasm 1-8; Dear 2; Jusnca or ran

Paws 1, 2; Pnscnca 7, 10.

JURISDICTION.

1. A justice of the peace has not jurisdiction, un

der Rev. St., ch. 26, sec. 7, of an action on the case,

brought by a land owner, under the provis

ions of chap. ‘89 of the Revised Statutes, ‘T08

against the owner of adjoining land,torecover

the expense of building that part of the division

fence between them, which the fence viewers have

assigned to the defendant as his proportion thereof.

—Shaw v.Gilflllan, 565.

2. Fence viewers have no authority to settle the

rights of different claimants of land, or to estab

lish dis uted boundaries; and neither part is pre

cluded, y their decision, from contesting t e ques

tion of ownership in himself, or in the adverse

party, or the location of their boundaries. —lb.

8. The ad dam/num, in a writ returnable before

a justice of the peace, is taken as a test of appar

ent jurisdiction only in cases, where the declara

tion does not otherwise limit the extent of the

plaintiffs’ claim. In an action of debt upon judg

ment, the plaintiffs’ demand is limited to the

amount of the judgment described in the declara

tion and the interest upon it; and if that amount

be within the limit of the justice’s jurisdiction; the

excess of the ad dmnnum, beyond that amount

will be treated as unmeaning, for any pur ose 0

géiecting jurisdiction.—Bishop et al. v. arner,

4. An action of ejectment, pending in the circuit

court of the United States in Vermont, does not

abate by the death of the plaintiff before judgment;

but his administrator may, under the provisions

of the thirt -first section of the judiciary act of

Congress 0 1789, become a arty to the suit and

prosecute the same to final judgment,—the cause

of action, by the local law, surviving to the per

sonal re resentative.—Hatlield v. Bushnell, 659.

5. An jurisdiction of the action having once

vested in the court, it continues, and may be exer

cised, notwithstanding the administrator may be

a citizen of Vermont, residing in the same state with

the defendant. The administrator is notto becon

sidered as an original party to the action for the pur

pose of this or any other question; but he enters in

the right and merely as the representative of such

original party.-—Ib.

See Paoaars Couar 10; Some FACIAs 1, 2.

JURY, See CERTIFICATE or MALIOIouB A01- 9.

JUSTICE OF THE PEACE.

1. Where one of two defendants, in an action es:

contractu, suffers default, and judgment is ren

dered against the other defendant upon hearing

although the rendition of separatejudgments would

be erroneous, yet a judgment so ren ered against

one of the defendants would not beabsolutely void.

—Downer v. Dana et al., 2-3.

2. But if the defendant, who appears, enter a re

view, the effect is to vacate the judgment as to

both defendants, and to carry the whole case to the

next succeedin term, notwithstanding a separate

judgment may ave been entered upon the record

against the defendant who was defaulted.—Ib.

3. The original record of a judgment rendered by

the supreme court is competent evidence in the

county court, for the purpose of proving such judg

ment.—Paul v. Slason et al., 281.

4. In an action of debtupon a judgment rendered

by the supreme court, the record, produced for the

purpose of proving the judgment declared upon,

should either recite. or state, enough of the previ

ous proceedings, to show that the parties were

properly in court and that the subject matter of

the suit was within the cognizance of the court.

Downer v. Dana, 337.

5. Under the statutes of the state of Maine, in

reference to trustee process, the writ of sctre fw

ctas, which issues against a trustee, after jud ment

has been rendered against him by default in the

original suit, is but a continuation of the original

suit; and if the court had jurisdiction of the trus

tee in the original suit, and afterwards, and before

judgment was rendered against him by default in

that suit, he removed from the state, and had no

property there, and the amount of the jud ment

were demanded of him. in the state to wh ch he

had removed, within thirty days after the rendi

tion of that judgment against him, and the writ of

sclre jucins were served by leaving a copy at his

last and usual place of abode in Maine, a -udgment

against him upon the sclre faclue, by de ault, will

charge him personally, and will be held conclusive

1. Whether forgetfulness of the day of court is

such an accident, or mistake, as will entitle a party

to sustain a petition to the county court to have a

default set aside, under chap. 33, sec. 8, of the Re

vised Statutes. Quwre.—Denison v. True, 42,

2. One summoned as trustee. in a suit before a

justice of the peace, cannot maintain a petition,

under chap. 83, sec. 8, of the Revised Statutes, to

vacate a judgment rendered against him.—lb.

3. If the justice of the

is made returnable, be absent, at the return day,

from the place set for trial, a regular continuance

of the suit by another magistrate, pursuant to the

statute, constitutes a sufficient entry of the action.

—Knight v. Berry, 246.

‘4. And if the office, at which the writ is ‘109

made returnable, be closed, it is sufflcient,

if another magistrate go to the door, within two

hours after the time specified for the trial, having

the writ in his possession, and decide to continue

the case, although he do not go within the ofilce,

and do not make an audible call of the suit and the

parties, nor audibly declare the case continued,

and do not make the entry of the continuance upon

peace. before whom a writ -

22 Vr. 259
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the writ at the door of the office, nor within the

two hours.—Ib.

See Acnrrs Qcsaam 4; JuRIsDICTIoN 1; Boom

Fscms 2.

LANDLORD AND TENANT.

1. Atenancy by a parol lease for a term of years,

which, under the Revised Statutes, chap. 60, sec.

21, is at first an estate at will only, by the continu

ance of possession and payment of rent by the les

see for several years, (in this case three ears,) be

comes a tenancy from year to -year.— arlow v.

Wainwright, 88.

2. When a tenancy, which is in its inception an

estate at will only, thus becomes a tenancy from

year to year, the tenant cannot, at any time dur

ng the year, at pleasure, surrender the premises,

a ainst the will of the landlord, and thus excuse

himself from the pa ment of accruing rent.-Ib.

3. Nor is it any efence for the tenant, in such

case, when sued by the landlord in nssumpsit for

the use and occu ation of the premises, that he in

fact abandoned t e possession of the remises. If

the tenancy remain undetermined, t e tenant is

liable for rent, whether he in fact occupy the prem

ises, or not.—Ib.

4. Nor does it alter the rights of the parties, that

e the tenant after having been in possession of the

premises for a few months, associated with him

self a partner in the business carried on by him on

the remises,—no new agreement being made with

the andlord, in relation to the occupancy.—Ib.

5. And the parol agreement between the parties

in such case, which is acted upon by them until

the estate becomes a tenancy from year, will still

govern their rights as to the amount of rent and

the time of payment.—Ib.

Bee AcmoN oN rns Cass 7; Bsitnssr 3; Cox

mscr 13; Evmsxca 1, 2.

LAND TAX, See Tsxss.

LICENSE.

1. The defendant gave awritten license to two

rsons to take logs from the land of the plaintiff.

ne of the two died, but the other. acting by virtue

of his liwnse, and without any indication of a dis

sition on the part of the defendant to treat the

icense as revoked, subsequently took the logs.

And it was held, that the license was not revoked

by the decease of one of the persons to whom it

was given, but that the defendant was liable, as a

trespasscr, for the logs so taken. —Chandler v.

Spear, 388.

See CoNrascr 14; CRIMINAL LAw 1-7.

i"I10 ‘LIEN.

1. The lien, which the owner of a saw mill has

upon lumber which is sawed by him at his mill,

for the payment of the price of sawin , is waived,

if he voluntarily permit the owner 0 the lumber

to remove it from his possession; and the owner

of the lumber may sustain trespass for a subse

quent taking of the property by a stranger.—Bailoy

v. Quint, 474.

2. A solicitor in chancery, who is employed to

commence and prosecute a suit for the purpose of

obtaining for his client an unembarrassed title to

land to which he has a claim, and who successfull

prosecutes the suit to a final decree, whereby the

client obtains the land, has no specific lieu upon

the land, thus obtained, for the payment of his ac

count for services and expenditures in the prose

cution of the suit.—Smalleyet al.v. Clark et al., 598.

LIMITATIONS.

upon the judgment, had ex ii-ed, in which the de

fendants prayed for and o tained an injunction

upon the piaintifl! from enforcing collection of the

same judgment now in suit, and it appeared, that

the bill in chancery was filed, and the injunction

obtained, within eight years before the commence

ment of this suit. and the defendants therein al

leged, as a reason why the injunction should be

granted, that they had been summoned as trustees

of the judgment creditor, which suit was still

pending, and that, it the laintiff were allowed to

enforce collection of his judgment, the might be

compelled twice to pay the amount due rom them,

it was held, that this was a suiiicient acknowledg

ment of the jud ment debt, to take the case out of

tilhe 9srtatute of imitations.—Bradley v. Briggs et

., J.

2. And where such bill in chancery purports to

have been signed and sworn to by both the defend

ants in this suit, it must be treated as a joint state

ment by both, although the signature of but one -of

them to the bill is proved.—lb.

3. Upon the trial of an action upon book account,

before a justice of the peace, the defendant stated,

that he would not take advantage of the statute of

limitations, but if it was a just account he would

pay it, but at the same time contended, that it was

not a just account. Held, that this was not a suf

ffcient acknowledgment'of the debt to avoid the

operation of the statute.-Carruth v. Paige, 179.

4. The decision in Phelps v. Stewart et al.. 12 Vt.

256, as to the sufflciency of an acknowledgment to

avoid the operation of the statute of limitations,

considered and approved.-Ib.

\

MASTER & SERVANT, See Tassrsss 9.

MILLS, See Wsrss Couasa

‘MORTGAGE. ‘711

Y consequence of any previous incumbrance upon

1. Where, in an action of debt upon judgment,

the plaintiff gave in evidence the record of a suit

in chancery, and the original bill in that suit, com

menced by the defendant against the plaintiff,

after the execution, which it appeared had issued

1. To make a deed of the equity of redemption of

the grantor in real estate available against an at

tachin creditor of the grantor, proof of a registry

of the eed in the proper office, or notice to the at

taching creditor, before his attachment, of the ex

istence of the deed, must appear.—Slocum v. Cat

lin et al., 137.

2. The purchaser of the equity of redemption of

mortgaged premises, who has paid the mort age

debt, but who has neglected to cause his deed rom

the mortgagor to be recorded, until after acredit

or of the mortgagor had attached the equity of re

demption, has an equitable lien upon the premises

for the reimbursement of the amount so paid by

him.—lb.

3. The court of chancery will relieve from the

legal cons ueuces of a merger of the mortgage

title in the ee, where equity requires it.—Ib.

4. If the mortgagor, after a decree of foreclos

ure has been obtained by the mortgagee, and be

fore the expiration of the time limited for redemp

tion, cut and carry away timber from the mort

gaged premises, the mort agee may recover from

him the value of the tim r in an action on the

case in the nature of waste, or under a count in

trover.—Langdon v. Paul, 205.

5. Where the grantee of a mortgagor, bein

about to sell the mortgaged premises, procur

the mortgagee to execute to the purchaser a bond,

conditioned that the said grantee should save the

purchaser harmless from all cost and damage in

the premises, it was held, that the effect was, to

release the land from the incumbrance of the

mortgage.—Proctor et al. v. Thrall ct al.,

6. A. mortgaged land to B., and then conveyed

the land, subject to the mortgage, to C. C. con

veyed the land, by deed with covenants of war

ranty, to D.. and D., by deed with similar cove

nants, conveyed the land to E. But before E. com

leted the purchase, D. procured B. to execute a

0nd to E., conditioned that D. should save E.

harmless from all cost and damages in consequence

of any incumbrance upon the land,—the parties

understanding and so intending at the time, that

260 22 Vr.
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this would discharge the land, in the hands of E.,

from the mortgage to B., but would leave B. the

right to pursue his remedy against A., for his

dent, and also to hold C. and D. upon their cove

nants of warranty, and to prosecute suits thereon

in the name of E., but for his own benefit. Held,

that the effect of the bond was to discharge the

land from the incumbrance of the mortgage, and

consequently to release C. and D. from all obliga

tion upon their covenants of warranty, so far as

the mortgage was concerned, and that the court of

chlabncery could grant no relief against this result.

7. A private corporation being indebted b note,

which was also signed by one C. and severa other

individuals, as sureties, and which was secured

by a mortgage of the real estate of the corpora

tion, C., in consideration of the assignment to him

of certain- stock by the other signers of the note,

agreed with them, that he would pay the said

note, and all other debts of the corporation, upon

which they were liable as sureties; and it was

held, that, as between the corporation and C., the

relation of principal and surety still existed,

-"112 and that, upon pay‘ment of the mortgage

note by one who subsequently became surety

to the payee for C., such surety became subrogated

to the rights of the mortgagee, as C. would have

been, had the payment been made by him, and

that such surety, or his assignee, would thereby

acquire the right to enforce the mortgage, as

against the corporation, and a priority, as against

creditors of the corporation attaching the estate

subsequent to the execution of the mortgage.

McDaniels v. Flower Brook Manuf. Co., 274.

B. And the rights of such surety, orhis assignee,

as against a subsequent attaching creditor, will

not be affected by the fact, that the creditor has

levied his execution upon the mortgaged premises,

without regard to the mortgage, believing that C.

was the real debtor, and that the mortga e note,

as to the corporation, was extinguished:— e must

be affected with notice of all those facts, of which

he had the means of obtaining knowledge.—1b.

See Dean 20; EXECuTIoN 2.

NEW TRIAL, See Jusnca or ran PaAes 1, 2;

Runs or Soraaua CouRT.

NOTICE, See AnnrrA QcnaEns 4; Cosrnscr 18

15; Pnssnmo 9; TowN 1.

NUISANCE, See AcmoN oN was Cass 24.

OFFICE, See PEomssonr Notes 5.

OFFICER, See AcnoNs PENAL 2.

OFFSET, See Ssr ors-.

PARENT AND CHILD, See P003 4.

PARTNERSHIP.

4. The declarations of one of the defendants, in

such case, that the defendants were jointly inter

ested in the business, are only admissible to estab

lish his own liability, and cannot be received to

charge his co-defendants.—Ib.

See Bo0K Acoonsr 8; EvmasoE 12.

‘PAUPER, See Poon.

PAYMENT.

1. Where, in an action of debt upon jud ent,

the defendants plead payment, and, upon t al, for

the purpose of sustaining the issue upon their

art, rely upon the presumption of payment aris

ng from the non- roduction, by the plaintiff, of

an execution, whic , it appears, duly issued upon

the judgment, it is competent for the plaintiff, for

the purpose of rebuttmg such presumption, to

give in evidence the record of a suit in chancery,

and the original bill in that suit, commenced by

the defendants against the plaintiff, after the ex

ecution had expired, in which the defendants

prayed for and obtained an injunction upon the

plaintiff from enforcing collection of the same

judgment now in suit.— radley v. Briggs et al., 95.

See Boon Acconyr 5; Costs 4, 5; REcooruzsNca

3; Usvnr 1.

PENAL ACTIONS, Bee AcnoNs Psrun.

PETITION, See Jnsrwa or run Peace, 1, 2.

PLEADING.

1. If one partner purchase property upon his in

dividual credit, for the use of the firm, and the

vendor is not aware of the existence of the part

nership. he may when he discovers it, hold the

firm liable for the price.—Grifilth et al. v. Buffum

et al., 131.

2. A. and B. a reed to work together in the

business of manu acturing marble. B. was to fur

nish the marble, and A. was to pay him one half

of the cost of it. B. was to board A., and both

were to contribute their labor and skill in the

business, and the products and avails of the busi

ness were to be equally divided between them.

Held, that they became partners, as between

themselves.—Ib.

3. When persons hold themselves out to the

world as partners and conduct as such, those deal

ing with them may hold them responsible as part

ners, though there be no partnership in fact.—C0t

trill v. Vanduzen et al., 511.

1. It is not competent for a plaintiff to declare

with a continuando, for injuries occasioned by

the obstruction, or insufficiency, of a highway, or

to allege a repetition of such injuries upon divers

days and times between a day specified and the

commencement of the suit. It is the per quml, in

such case, which is the gTfllVlTTl€’!l. of the action,

and not the insufficiency of the road; and the in

jury sustained at any one time cannot be continued,

or re eated.-—Baxter v. Winooski Turnp. Co., 114.

2. here the injur , in such case, is improperly

laid in the declaration with a cnntimumdo, the

plaintiff, without any waiver on his part, may, up

on the objection of the defendant. be confined in

his proof to a single in-ury, though the defect, in

the manner of allegingt e injury, might be ground

for a special demurrer.—Ib.

3. Where a contract for the sale of property is

entire, and the delivery of the property and the

payment of the purchase money are concurrent

acts, to be performed at the same time, neither

party can maintain an action upon the contract

without averring performance, or an offer to per

form, upon his part.—J0nes v. Marsh, 144.

4. Where the plaintiff, in a suit commenced ori -

inally before the county court, is a resident witE

out this state, and the defendant is described in

the writ as bein a resident of the county in which

the writ is m e returnable, and the defendant

pleads in abatement, that he is not a resident of

that county, he must allege his residence to be in

some other county within this state and must

rove his allegation substantially as iaid.—Van

erburg v. Clark, 185.

5. In this case, which was an action upon book

account, the plaintiffs were residents of the state

of New York. The writ was made returna

ble before the ‘county court for the county ‘714

of Rutland, and the defendant was described

as being a resident of Rutland in that county. The

defendant pleaded in abatement, that she was not

a resident within the count of Rutland, but was

a resident of Woodstock in t e county of Windsor.

The plaintiffs replied, that the defendant was not

a resident of Woodstock, but was a resident of

Rutland, and issue was joined. The county court,

upon this issue, found the fact, that the defendant

was not a resident of Rutland, but did not find,

where she did reside, but rendered judgment for

the defendant, that the writ abate. Held, that the

defendant had not proved the substantial allega

tions in the plea, and that the county court should

‘I18
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have found the issue for the plaintiffs, and have

rendered judgment in chief. thatthe defendant ao

count;—and the supreme court reversed the judg

ment of the county court, and rendered judgment,

that the defendant account, and appointed an au

ditor.—Ih.

6. Form of a sufficient plea in abatement. in a

case where process is served by an infant by vir

tue of a special authorization bfi the magistrate

signing the process.—Harvey v. all. 211.

7. This was debt upon judgment. and the defend

ant pleaded, that the plamtiff had caused the

amount of the judgment, and all interest. costs and

charges. tobe levied and fully satisfied of the lands

and estate of the defendant. and this plea was

traversed and issue joined. Held. that this issue

did not involve any inquiry as to the validity of the

levy, which appeared to have been made, but only

whether the execution appeared to be satisfied, by

a levy regular upon its face.—Pratt v. Jones. 341.

8. Form of a sufficient declaration upon an order

accepted by the defendants, which iscontingent as

to their ultimate liability, and as to the amount

gvagich may be due upon it.—Goss v. Barker et al.,

9. When the defence, in an action of trespass

quare clammm fregit, is stated by way of notice,

under the general issue, under the statute. no rep

lication is required; but the proof is the same.

as when formal pleadings are made.—Lawton v.

Cardell 524.

10. When a fact is averred in pleading. as exist

ing, which is continuous in its nature. it is to be

taken as continuing, unless the contrary be

averred and, if the contrary be true. it should be

zgglied by the opposite party.—Kinsman v. Page.

11. To an action of debt upon a judgment it is a

good plea in bar, that execution issued u on the

judgment declared upon, and the defen ant. by

virtue thereof. was arrested and committed to

prison. without averring, that the defendant re

mained in prison until the commencement of the

resent action. Any facts, which show that the

ebtor has been discharged from imprisonment,

without satisfaction of the judgment, should he

replied by the plaintiff.—Ib.

12. The dictum of CHIPMAN. Ch. J., in Farm

worth v. Tilton, 1 D. Ch. 297. that to an action of

debt on judgment it is in no case sufiicient to plead

in bar a commitment only, denied.—Ib.

Bee CoNTRACT 4; Covasssr 4- JuDGMENT 6- PRAC

TICE 4; Racoosuznzca 2; Iiaraavm 2; axoEs

8; Tausrsa Paocass 345.

'715 ‘PLEDGE, See Coaroasr:oN 1.

POOR.

1. Expenses incurred by an individual in support

of a pauper. without the request of the overseer of

the poor, cannot be recovered of the town, in which

the pauper has his legal settlement.—Thetford v.

Hubbard, 440.

2. Under the Revised Statutes of this state an

illegitimate child does not follow the settlement of

the mother derived by marriage after the birth of

the child. There is no difference. in this respect,

between the Revised Statutes and the statute of

18l7.—Newport v. Derby, 553.

3. A child, six years of age, was chargeable to a

town as a pauper, and the plaintiff. at a legal town

meeting, agreed with the town, that he would

board the child one year. at a spccified price per

week. Hl’l(l. that the plaintiff thereby acquired

the right to the custody and control of the child for

the year, and thahthe overseer of the poor of the

town had no authority to interfere with the plain

tifl”s exercise of this right.—Houston v. Kimball

et al.. 575.

4. Held, also, that the father of the child, who

was himself a vagrant, without any settled resi

dence or means of support. could not, by his con

sent, authorize the overseer of the poor to remove

the child from the custody of the plaintiff during

the year.—Ib.

See CoNTRACT 8-11.

POSSESSION, See EncmsNr 2-4; Hronwns 16;

.?3.i1.1li10; TBNANC-! m Cosmos 2; TaasrAss 11,

I

PRACTICE.

1. Where one of two defendants. in an action at

crmtractu, suffers default. and judgment is ren

dered against the other defendant upon hearing.

although the rendition of separate judgments

would be erroneous. yet a judgment so rendered

against one of the defendants would not be abso

lutel£ void.—Downer v. Dana et al., 22.

2. ut if the defendant. who appears, enter a

review, the effect is to vacate the judgment as to

both defendants, and to carr the whole case to the

next succeeding term, notwithstanding a separate

judgment may have been entered upon the record

agamst the defendant who was defaulted.—Ib.

3. The county court may, in their discretion, if

they are satisfied, that no cause of action is stated

in the declaration and none proved on'trial. stop

the cause on trial and direct a verdict for the de

fendant. although the defendant has traversed the

declaration, instead of demurring to it. and the ev

idence is competent and sufficient to prove the dec

1aration,—although it is not error for the court to

allow the case to proceed and leave the issue to be

found against the defendant. and let him relieve

himself from the verdict as he best may.—Baxter

v. Winooski Turnp. Co., H4.

4. When an issue of fact upon a plea in

abatement. in action of book account, is ‘tried ‘116

by the county court. and the facts are found

andKglaced upon the record, it is competent for the

sup me court to revise the decision of the county

court upon the effect of such facts, and to enter

up such a judgment. as the county court should

have rendered.—Vanderburg et al. v. Clark, 185.

5. Judgment of the county court for the plaintiff,

upon a report of referees. reversed in this court.

and judgment rendered for the defendant.—Bishop

v. Babcock, 295.

6. When a judgment of the county court is found

to be erroneous, and it can be ascertained by com

putation, what the -udgment ought to have been,

the correction will made in the supreme court,

without remanding the caseto the county court for

a new trial.—Chandler v. Spear, 888.

7. The plaintiff declared against A. and B. for a

joint trespass. A. suffered judgment to be ren

deredggainst him by default, and judgment was

rende against B. upon trial. and damages were

assessed against A. at the same amount with the

judgment against B., and the case was passed to

the supreme court upon exceptions taken by B.

And it was held. that herein there was no error.—

May v. Bliss et al., 477.

8. The continuance of a suit from term to term,

without the consent of the defendant, or other just

cause, does always discontinue the suit. REDFIELD,

J.—Paddleford v. Bancroft et al.. 529.

9. When a paper has been read to the jury with

out objection, but the jury are afterwards instruct

ed by the court, that it can beof no avail in the

case. it is not error for the court to suffer it to be

taken by the -ury with the other papers in the case.
—Warden v. JEstate of Warden, 563.

10. Where mesne process is issued a ainst two

joint contractors, and is regularly serve u on one

of them, and service is made upon the other y leav

ing a copy at his usual lace of abode within this

state, he being absent rom the state at the time

and not returning nor receiving any notice of the

suit revious to judgment being rendered therein,

the efendant. upon whom the process is regular

ly served, cannot, by his appearance in the suit or

any agreement he may make in reference to it,

bind his co-defendant, so as to entitle the plaintifi

to take judgment against both. without notice in

fact to the other defendant, or giving a recogni

zance, conditioned torefund such sum as may be re

covered by him by writ of review. And it makes

no difference, in this respect. that the absent de

fendant was mercly surety for the other defendant
in the contract in suit.—IWhitnev et al. v. Silver,

634.

11. There is no case, in which one joint contract
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or has power to appear for another, where such

other contractor has had no personal notice of the

suit. BENNETT J.—Ib.

See Aonrm QuERELA 2; CsRTiricsrs or MALI

cmus A01- 1-4; CERTIoRARI 143; CsnnxAn LAw

3, 5; DAMAGEs 2; HicnwAYs 4, 7,14; Jusnca or

was PEACE 3. 4; PLEADING 5.

PRINCIPAL & SURETY, See MoRTGAGE 7, 8.

‘717 ‘PRISONS 86 PRISONERS, See BAIL 7;

BA.\-KRcPTCY 4, 5; ExEounoN 1; Hmass

Coarus; PL-EADING 11, 12.

PROBATE COURT.

and another bond to be substituted for it.—Blake

et al. v. Estate of Kimball, 632.

See APPEAL 1,2; En:crm:sr 5; Ex’as & AmvEs.

PROCESS.

1. Adeputy sherifl’ cannot serve process in favor

of the town, of which he is a rateable inhabitant,

although the sheriff, under whom he acts, is at the

time an inhabitant of another town, and has no

property or interest in the town in favor of which

the process issues.—Lyman v. Burlington, 181.

2. But this does not apply to a citation, or order

of notice, appended to a petition for a writ of ccr

tinmri. Service of such a notice may be made by

any person.—Ib.

8. An infant, under the age of twenty one years,

may receive a special deputation from the sheriff,

to serve a particular writ, under chap. 11, sec. 8,

of the Revised Statutes. Pouxn, J., dissenting.

—Barrett v. Seward, 176.

4. An infant, under the age of twenty one years,

cannot be specially authorized to serve mesne

!;)l(lle;s, by the magistrate signing it.—Harvey v.

, 11.

See RErnsvm 1; TncsrsE Paocass 4, 9-11.

PROMISBORY NOTES AND BILLS OF EX

CHANGE.

1. Courts of probate, in this state, have the en

tire and exclusive jurisdiction of the settlement of

estates, to the same extent, that jurisdiction of

matters of contract, or tort, inter -ui-vos. is given

to the common law courts. The court of chancery

has not concurrent jurisdiction, in this respect,

with the probate court, and will not interfere in

the settlement of estates, except to aid the juris

diction of the probate court in those points only,

wherein its functions and powers are inadequate

to the urposes of rfect justice. and then in the

same 0 rec. and or the same reason, that it in

terferes in other cases, where the principal juris

diction is in the courts of common law.—Heirs of

Adams v. Adams et al., Adm’rs, 50.

2. Unreasonable delay, in the probate court, in

proceeding with the settlement of an estate, is no

ground for calling in the aid of the court of chan

cery.—lb.

8. Nor will the court of chance interfere to

grant relief, where some of the part es affected by

a decree of the robate court were infants, and had

no proper uar ians appointed, at the time the de

cree pass .—ib.

4. he mere fact, that an administrator, render

ing his account in the probate court, will not pro

duce the books and papers of his intestate, and is

not compelled by the probate court to do so, is no

reason why the court of chancer should interfere

in the settlement of the estate.— b.

5. But when there are claims existing between

the administrator, or executor, and the estate

which he represents, the court of chancery has

jurisdiction to examine and adjust them, and the

allowance of the claim by the commissioners will

not, on account of the defect in parties at the hear

ing before them,—the administrator representing

both debtor and creditor,—bo a bar to its re-exam

ination by the court of chancery.—Ib.

6. Claims against an administrator, for money

and Eropert of the estate, which have come into

his ands uring the administration, are exclu

siilrely within the jurisdiction of the probate court.

— b.

7. The neglect of an administrator to cause an

inventory and appraisal to be made of the choses

in action of the intestate is of no importance in

any court.—Ib.

8. The entire sub-ect of advancement is within

the jurisdiction of t e probate court.—Ib.

9. Where administrators have received money

as compensation for trespasses committed by a

third person upon the land of the intestate, the

court of chancery, to avoid all doubt, may take

jurisdiction, so far as to cause an account to be

taken in that court for the amount so received,-

although it would seem, that this matter might be

adjusted in the probate court.-Ib.

10. The commissioners have no jurisdiction of

claims in behalf of the estate, except as offsets to

adversary claims; and if those claims are

"718 abandoned by the ‘claimant before final

judgment, the offset cannot become the basis

géga separate judgment. —Allen, Adm’r, v. Rice,

11. After an appeal has been taken from the pro

bate court, and the bond for the a peal has been

filed by the appellant and approv by the court,

and the appeal allowed, the probate court have not

power to order or permit that bond to be cancelled

1. By the law of this state the obligation of the

maker of a promissory note for a sum certain, psy

able in specific property at a day named, when

payment is not made at the day, is not a liability

llJ damages for the non-fulfillment of the contract,

but a mere duty to pay money.—Perry v. Smith,

301.

2. And the amount due upon a note of this de

scription, after the day of ayment has passed

without delivery of the speci ed progmrty, may be

recovered by the payee in an action or money had

and received.—1b.

8. An order drawn for 87,89 without any mark

(8) ex ressing dollars, is not void, as being unin

telligi is. The court will intend, that the figures

were used, as whole numbers and decimals to ex

press the currency of the United States.— North

rop v. Sanborn. 483.

4. The plaintiff drew an order upon the defend

ant, directing him to pay to one C. a certain sum,

to be accounted for on settlement between them.

The defendant, upon the order being presented to

him, wrote a n it an agreement to pa to C. such

sum, as shou d be due from him to t e plaintiff

after settlement. The plaintiff and defendant sub

sequently attempted to make a settlement, and

failin to do so, the plaintiff commenced this ac

tion o book account against the defendant, before

a justice of the peace, and recovered -udgment,

and the defendant appealed. After t e appeal

was taken, the defendant paid to C. the

“full amount of the order, which exceeded ‘719

the sum which was due from him to the

plaintiff. Held, that the defendant might recover

Judgment, in this action, against the plaintiff for

the amount of the excess so paid.—Ib.

5. Under the Revised Statutes, chap. 13, sec. 68,

a town may sell the 0ff:lce of first constable at auc

tion, in open town meeting. to the highest bidder,

and, after having elected the purchaser to the of

fice, may collect rom him the amount of a promis

sor note, given by him for the price.-—Thetford v.

Hu bard, 440.

6. The firm of Carter, Coolidge & Co., a partner

ship consisting of Carter, Coolidge & Childs, was

dissolved by the death of Coolidge. Subsequentl

the defendants executed a promissory note, whic

was made payable “ to the late firm of Carter,

Coolidge & Co." Childs sold his interest in the

note to Carter, and then Carter indorsed the note,

without recourse, in the name of Carter, Coolid e

& Co., to the plaintiff. Held, that the plaintiff

thereby acquired the legal interest in the note, and

might sustain an action thereon in his own name,

as mdorsee.—Douglass v. Hall et al., 451.

7. The indorsement of a promissory note, waiv

ing notice, does not excuse the indorsee from de

22v-r. 263
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manding payment of the maker in due time; and if

such demand be not made, the indorser will bedis

charged.—Buchanan ct al. v. Marshall, 561.

See AssIGNMENT 1, 2; Boos Acconxr 5; Cox

TRACT 16; PLE.Il)I.\-G 8; SALE 9.

RAIL ROAD.

1. The commissioners need not be called upon to

appraise damages for materials taken by the Ver

mont Central Rail Road Co., without the limits of

their survey, under section sixteen of their char

ter, for the construction of their road, until after

the materials are ascc-rtained.—Vt. Central Rail

Road Co. v. Baxter, 365.

2. The commissioners have jurisdiction to deter

mine the damages for acts of the corporation,

where those acts are such as the corporation, by

their en ineers, agents, or workmen may right

fully do, y virtue of their charter. and the parties

cannot agree upon the amount of damages; and it

makes no difference, in this respect, whether the

corporation admit or deny their habilitv.—Ib.

8. The corporation have power, under section

sixteen of their charter, when necessary for the

construction of their road, to take stone from land

contiguous to the line of their survey, and to use

land for the purpose of cutting and hewing stone

thereon.—Ib.

4. The power of the corporation to take the land

and other materials adjoining the line of the road,

for the purpose of constructing their road, is con

ferred upon them by their charter and is as neces

sary to cxist in and be exercised by all the con

tractors on the road as by the corporation. This

power, to be exercised within reasonable limits

and in a proper manner, is necessarily delegated

from the corporation to the contractor, and

‘720 for this purpose the contractor is the ‘agent

of the corporation, and the corporation is lia

ble to the land owner, for the damages occasioned

by the exercise of this power on the part of the

contractor.—Ib.

5. And the liability of the corporation to the

land owner, in such case. is not affected by any

stipulation in the agreement between the corpora

tion and the contractor.—Ib.

6. The commissioners, who are called upon to as

sess damages in such case, may award costs to the

land owner.—Ib.

See Hwnwsrs 11-18, 15.

RECOGNIZANCE.

1. One who has reco nized for costs in a suit

cannot, after judgment as been rendered against

his principal and sclre facing has been brought

upon the recognizance, defend against the sclrc

fuciax by showing an irregularity in obtaining the

jud ment against the principal.—Stedman v. In

gra iam, 346.

2. To acire faclzw upon a recognizance for a re

view, to recover the costs occasioned by the re

view, the defendant pleaded, that the plaintiff

caused the writ, in the suit in which the review

was taken, to be served by attaching real and er

sonal estate of the defendant in that suit, and ad

caused the execution, obtained by him in that suit,

to be levied upon the real estate, in part satisfac

tion of the jud ment, but had neglected to cause

the execution to levied upon the personal estate

attached, althou h sufficient in amount to have

satisfied the resi ue of the jud ment. Held, upon

demurrer, that the plea was nsuff1cient.—Smith

v. Ingraham, 414.

3. When a plaintiff has caused rsonal property

to be attached upon his writ, an the property has

been delivered by the officer to a receiptor, and the

plaintiff, after review by the defendant, has ob

tained a final judgment in his favor, he may, at

his election, recover the costs, occasioned by the

review, by bringing scire faclns upon the recog

nizance for the review, or may pursue his remedies

for the property atts.ched;—and the receiptor, by

aying to the plaintiff the amount recovered by

him and taking an assignment of the judgment,

will acquire the right to pursue the recognizor for

the review, in the name of the plaintiff, to the

same extent that the laintif! might have done.

The remedies against t e receiptor and the recog

nizor being independent, the purchase of the judg

ment by one of them, by paying to the plaintiff its

full amount, will not operate as a satisfaction of

the judgment, as to the other.—Ib.

See Rr.-rtsvm 1.

RECORD, See Daaw 2; Esrorrrm 1; Evmsxos 7,

9; Exbcs & AIm-as3; Jnncnsxr 8, 4.

REFERENCE, See ARBITRATIoN.

RELEASE, See Assioxmsxr 2; Evmsxen 4.

‘REPLEVIN. -T21

1. Under the Revised Statutes no security for

costs need be given by way of recognizance, u n

the issuing of a writ of repievin.—Stoddar8(:r.

Gilman,

2. Where, in an action of replevin, the defend

ant avows the taking under a vote of the town to

raise a sum of money to be expended u on a cer

tain highway, a replication, that the lnghway in

qulebstion was never legally laid out, is insufficient.

RETURN, see Axsxnsrasr 1.

REVENUE LAWS OF THE UNITED STATES.

1. A horse, brou ht from an adjacent foreign

territory into the nited States for the purpose of

sale, or of being kept here, either for use or sale,

is within the sense and object of the first section

of the statute of 1821, which provides, that every

person, coming into the United States from an ad

jacent foreign territory, with “merchnndize" sub

-ect to duty, shall deliver at the office of the col

cctor of customs a manifest of the merchandize.

But a horse brought in, not for any such purpose,

but as a mere instrument of conveyance in the

prosecution of a temporary journey on business, or

a visit, is not brought in as merchandize, and is

therefore not within the purview of the statute.

United States v. One Sorrel Horse, 655.

2. Reasonable cause, sufficient to justify seizure,

means probable cause; it imports a seizure under

circumstances which warrant suspicion.—1b.

3. A vessel not enrolled and licensed, but en

gaged exclusively in the foreign trade, does not

become forfeit by havin foreign goods on board.

—United States v. The - argarct ’it ates,

4. An allegation, in an information against a

vessel and cargo, that the master neither did nor

would deliver a true manifest of the merchandize,

but on the contrary delivered a false and fraud

ulent invoice of the merchandize, with a view to

evade the revenue laws and defraud the United

States, does not present a case within the act of

congress of l32l.—Ib.

5. Such an allegation presents a case within the

7th and 106th sections of the act of congress of

1799, and when the offence proved, under such

allegation, consists in the omission to insert in the

manifest a part of the merchandize, and it ap

pears, that this roceeded altogether from mis

take, and was w olly unintentional, the alleged

fraudulent intent is disproved and a sufficient de

fence established.—lb.

6. It would seem to be a principle of the revenue

code, applicable at least to all importations in ves

sels, if not to importations in general, that a pen

alty, or forfeiture, is not to be incurred for a mere

mistake in the manifest, report, or entry, either

in the quantity or value of the goods im rted,

wiltthout fraud, misconduct, or culpable neghgence.

REVIEW, See PnAc-rms 2; Rncoomzssca 2, 8.

‘RULE OF SUPREME COURT. ‘722

In reference to taking and filing testimony in case

of petition for new trial, 670.
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SALE And it was held, that the plaintiff was bound, by

the agreement, when the price of the timber was

ascertained by measurement, to execute and de

liver tothe defendant an absolute negotiable note

for the price of the timber, payable one half July

15, 1846, and the residue October 15, 1846, with in

terest after July 15, 1846, without stating therein

any of the conditions, in reference tothe payment,

which were embraced within the original agree

ment.—Scott v. Morse et al., 466.

10. If the purchaser of personal property remove

it from the possession of the vendee to premises

occupied by a third person, by permission of the

owner of the premises, it is a sufficient change of

the possession of the pro erty, as against the cred

itors of the vendor, alt ough the owner of the

premises, to which the property was removed,

w7ere not informed of the sale.—Bailey v. Quint,

4 4.

See Aosxr 1: BAILMBNr, 1, 2; Boos AccouNt-, 1;

Tavsras Paoczss, 1, 2.

SCHOOL DISTRIC71-.

1. Where a contract for the sale of property is

entire, and the delivery of the property and the

payment of the purchase money are concurrent

acts, to be performed at the same time, neither

party can maintain an action upon the contract,

without averring performance or an offer to per

form, upon his part.—Jones v. arsh, 144.

2. Where the vendor, in such case, promises to

deliver the property at a specified time and place,

and the vendee promises to pay for it upon de

livery, these promises are dependent upon each

other; the vendor is not compelled to part with

his property without payment, nor the vendee to

peg) the-money, without receiving the property.

-I .

8. And where the vendee, in such case, has ad

vanced a portion of the purchase money, but has

not performed the residue of his contract by pay

ment upon delivery, and the vendor has re-sold the

property, and has thereby incurred a loss to a

greater amount than the sum advanced by the

vendee, the-vendee cannot recover back the sum

so advanced by him, either on a count u on the

contract, not averring performance on h s art,

nor on a count for money had and received.— b.

4. If the vendor, in such case, attend, with his

roperty, at the time and place specified, ready to

eliver the same, and the vendee do not appear,

for the purpose of performing his part of the con

tract, the vendor may, after waiting a reasonable

time, re-sell the pro erty.—Ib.

5. Where rsonai) roperty is sold, upon con

dition that t e title s all not vest in the vendee,

unless he pay the price agreed upon by a specified

time, the vendee has no attachable interest in the

property, or its increase, until performance of the

condition.—Buckmaster v. Smith, %3.

6. If, after the time for payment of the price has

expired, the rice not being paid, a creditor of the

vendee attac the property, he cannot defeat the

vendor’s right to sustain an action of trover against

him for the property, by tendering to him the

amount, which the vendee agreed to pay, and the

interest thereon.—Ib.

7. In such action of trover, brought by the ven

dor against the attaching creditor of the vendee,

the rule of damages is the value of the property at

the time of the attachment.—Ib.

8. Where the property sold, in such case, was a

mare, it was held, t at the vendor continued also

to be the owner of the colts, brought by her, until

performance of the condition.—Ib.

9. The plaintiff, March 9, 1846, bar ained to agr

chase of the defendant a quantity 0 pine tim r,

then lying upon the bank of a river, and which the

parties expected would be ffoated off by the over

flow of the water that spring, at a specified price

for each thousand feet,—the quantity to be

-"728 ascertained by meas‘urement to be made by

certain persons agreed upon, and the plain

tiff to furnish two steerage plank for each box

which the timber should make, when rafted; and

the plaintiff promised, that, so soon as the timber

should be surveyed, he would deliver to the de

fendant “a promissory note of hand," signed by

the plaintiff and one H., forthe price of the timber

and steerage plank, pa able one half by the fif

teenth of July, 1346, an the other half by the fif

teenth of October, 1846, with interest after July

15, 1846, and to be made payable at some bank in

Boston, if the defendant so desired; and it was also

agreed, that, if the timber did not float, and the

defendant could not put it fairly afloat, he should

delay payment and interest, until he should put

the timber afloat; and it was also agreed, that if

any part of the timber could not, by reasonable ex

nse, be put afloat that spring, the plaintiff should

ave the same time to pay for that portion. after

it should be put afldat, as he was to have for that

part rafted that spring, and that, if any part of the

timber could not be floated in season to take to

market so soon as the next autumn, on so much of

said timber payment and interest should be de

layed until July 15, 1647. The timber was not

ffoated, so that it could be taken to market in 1846.

1. The plaintiffs pro osed to sell to the defend

ants, who were a sc ool district, certain land,

upon which a school house was to be erected, with

the restriction, that the front of the school house,

when erected, should be upon a line with the front

of a certain meeting house, and that no building

should be erected upon the land, in front of the

school house and meetin house. This proposition

was made in school meeting, and the district there

npon voted to instruct their prudential committee

to purchase the land. The purchase was made ac

cordingly; and in the deed, executed by the plain

tiffs to the defendants, the restriction was ex

pressed to be, that no erections should be made

upon said land between the school house and the

highway. In the declaration in an action of as

sumpsit, brought b the plaintiffs to recover the

price, which t e de endants agreed to pay for the

land, this restriction was expressed in the words

used in the deed. Held, that there was no variance

between the contract declared upon and that

proved.—Dix et al. v. Sch. Dist. No. 2 in Wilming

ton, 809.

‘2. At the time the proposal for the sale ‘724

was made to the district, the land had been

unenclosed for some years, and open for the pub

lie, and one restriction, imposed by the plaintiffs

in their proposal, was, that the land should be kept

open. In the deed it was expressed, that the land

should remain as a public common. And in the

declaration the restriction was expressed as in the

deed. Held, that this difference constituted no

objection to the plaintiffs recovery,—that the

deed only imposed upon the district the obligation

to kee the land open, as it then was.—Ib.

3. Ifizld, also, that the plaintiffs, in such suit,

were properly allowed by the county court to rove

the terms, upon which they so offered to se the

land to the district.—Ib.

4. And where it appeared, in such case, that the

selectmen of the town, in pursuance of a vote of

the district, had located the school house upon the

land in question, and that the district voted “to

instruct the prudential committee to purchase the

land designated by the selectmen for the location

of a school house,—at the rice of $100, " and that

the prudential committee ad purchased the land

at the specified price, but in the deed, which was

accepted by the prudential committee, certain re

strictions were expressed, viz., that the district

should hold the lan for the purpose of erecting a

school house thereon, and that the school house

should be so located, that the front should be upon

a line with the front of a meeting house standing

near, and that no erections should be placed upon

the land, between the school house and the high

way, but the land should remain as a public com

mon, it was held, that these restrictions did not

defeat or impair the object of the purchase, and

that the prudential committee had power to ac

cept a deed containing such restrictions, and that

the plaintiffs might recover from the district the
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prlige orfbthe land, under a general count for land

so .— .

5. And such deed being executed with covenants

of warranty, it was held no defence to such action,

;.ha3 thtlege was a defect in the plaintiffs’ title to the

an .— .

6. Where a district does not own land, on which

to erect a school house, and one article in the warn

ing of a meeting is, “To see what measures the

district will take in relation to building a school

house," it is competent for the district, at such

nulagting, to vote to purchase land for that purpose.

SCIRE FACIAS.

1. A writ of sctre facing, to enforce a judgment

rendered against a trustee, is insufficient, if it be

only alleged therein, that the laintif! recovered a

judgment against the defen ant, as trustee. It

should appear, for what the trustee was made

ehargeable.—Gibson v. Davis, 374.

2. A writ of wire facius, for the purpose of en

forcing a judgment rendered by a justice of the

peace, cannot be brought before another justice

of the peace. It can only issue from the court, in

which the judgment was rendered.—Ib.

‘3. Quwrc, Whether wire facius can be

sustained, to enforce a judgment that one is

chargeable, as trustee, for a specific sum of money.

—1b.

Bee BAIL; REcoemzaNoE 1-3.

SET OFF.

1. In an action upon book account, it is the duty

of an auditor to merely adjust the accounts between

the parties; a mere independent offset, not a mat

ter of account, must he pleaded in the county court.

A judgment, which the defendant has recovered

against the plaintiff, cannot be given in evidence

before the auditor as a defence to the plaintiffs

book account.—Hassam v. Hassam, 516.

2. But if the judgment be pleaded in offsetln the

county court, a replication of a tender of the

amount due upon it, made after the commencement

of theuction upon book account, will be sumcient,

—the judgment being an independent cIaim,which

cannot be considered as in litigation between the

parties, until pleaded in offset.—Ib.

See Arrsu. 2, 3; ARl3lTRA’fl0N 1.

SETTLEMENT, See P003.

SHERIFF.

1. Asheriff, who arrests a debtor upon mesne

process, may himself become bail for such debtor,

y indorsing his own name upon the back of the

writ, in the manner required by statute.—Meriam

et aL v. Armstrong, 26.

2. A sheriff, who arrests a debtor upon mesne

process, and then becomes bail by indorsing his

own name upon the writ, and returns, that he has

thus become bail, is estopped, when sclre facins is

brought by the creditor against him as such hail,

from contesting his legal com etency thus to be

come bail upon rocess served gy himself. —lb.

3. A deputy s eriif cannot serve process in favor

of the town, of which he is a rateable inhabitant,

although the sheriff, under whom he acts, is at the

time an inhabitant of another town, and has no

property or interest in the town in favor of which

the process issues.—Lyman v. Burlington, 131.

4. An infant, under the age of twenty one ears,

may receive a special deputation from the shcrifl’,

to serve a particular writ, under chap. 11, sec. 8,

of the Revised Statutes. PoLAND, J., dissenting.

—Barrett v. Seward, 176.

5. If such special deputy be appointed at the re

quest of the plaintiff in the writ, the sheriff will

be excused from all liability to the plaintiff for the

acts of such deputy, but he will be liableto the de

fendant in the writ, and to third persons, the same

as for the acts of a general deputy. HALL, J.—Ib.

Exacunox 8-5; Taasrass

B-6,8.

See AMENDMENT 1;

 

SOLICITOR, See LII! '

SPIRITUOUB LIQUORS, See CBDIIIAL LAW 1-7.

‘STATUTE, See Csnlmlwln. Luv 7; Tans W26

, .

SUPREME COURT, See Cmsosar 18; RuE or

Surasnrs Comm

TAXES.

1. When the statute, under which land is sold

for taxes, directs an act to be done, or prescribes

the form, time and manner of doing any act, such

act must be done, and in the form, time and man

ner prescribed, or the title is invalid; and in this

respect the statute must be strictly. if not literally,

complied with. But in determining what is re

quired to be done. the statute must receive a rea

sonable construction; and when no particular form

or manner of doing an act is prescribed, any mode,

which effects the object with reasonable certainty,

is sul’iicient.—Chandler v. Spear, 388.

2. By the statute of November ll, 1807, assessing

a tax for building a state’s prison, and directing

the treasurer of the state to issue his warrants to

the sheriffs in the several counties in the state,

authorizing and directing them to collect the tax

on all the land in the several towns and gores, in.

their respective counties, which had not returned

their list that year, the duty of collecting the tax

was added to the other duties of the sheriff, and it

is no objectionto the validity of a sale by the sher

iif, that the warrant from the treasurer of the

state was directed to him as sheriff, without nam

ing him, and that he signed all his proceedin s,

and his deeds, as sherlff, and not as oollector.— b.

3. Nor is it any objection, that the treasnrer’s

warrant merely named the towns and gores, in

which the sheriff was directed to collect the tax,

without stating, that they were within his re

cincts, or in what county they were, or that t ey

were unorganized towns, and without giving any

reason, wh the warrant was directed to the sher

iif, rather t an to the first constable,—it not being

shown, that there was any error in the warrant.

The warrant having been issued bya public offlcer,

under the provisions of the statute, he is to be pre

sumed to have performed his duty, until the con

trary appears.—Ib.

4. Nor is it any objection, that in the caption of

the rate bill, as appearing upon record, there is an

omission, in reciting the title of the statute assess

ing the tax, of the word “prison, "—the identity of

the tax assessed in the rate bill with that described

in the treasurer’s warrant appearing sufiiciently,

notwithstanding the omission.—Ib.

5. Nor is it any objection, that there is an error

in the rate bill, in stating the quantity of land he

longing to each right, the tax assessed upon each

right being in fact stated at the proper sum. It

was not necessary, that the particulars of the basis

of the tax should be stated in the rate bill, but onl

that it should clearly show the correct sums, whic

each proprietor was liable to ay.—lb.

6. So, the omission to state t e year, in the date

of the sherif!’s certificate upon the rate bill, that

it was a true rate bill, is unimportant, if the year

is sufflcientl certain from other parts of the in

strument.— b.

7. The statute, in this case required, that the

proceedings should be recorded within thirty days

after the termination of the sale. The sale -

was made April *6, 1808, and the clerk’s cer- ‘727

tificate of the record of the rate bill stated,

that the record was made April30, 1507. The stat

ute was passed November 11, 1807, and the certifi

cate of the record of the warrant, which immedi

ately preceded the record of the rate bill upon the

book of records, and the record of the return of

sales, which immediately followed the record of

the rate bill upon the same book, were both certi

fied to have been made April 30, 1308, and the orig

inal rate bill was produced, upon which was the

clerk’s certificate, that it was recorded April 30,

1808, and it was held, that it was suiliciently cer

\l
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tain, that the record of the rate bill was made in

due time, notwithstanding the error in the date of

the certificate. The certificate of the clerk, in such

case, is but p1Ii1na facie evidence of the time,

when the record was made.—1b.

8. It is no objection to a sale, under that statute,

of land in unorganized towns and gores, by the

sheriff, that the sale was made at the court house

of the county, and not in the town, in which the

land is situatcd.—Ib.

9. Under the statute it was necessary that the

sherlffs advertisement of his sale should be prop

erly recorded: but it was not necessary, that the

record should show, that the advertisement was

pro erly published. That may be proved by other

evi ence.-Ib.

10. Where it was stated, in the sheriff"s return

of his sales, under that statute, that he sold the

rights, “or such parts of them as were requisite

to discharge said tax and costs on each of such

lots, or rights, respectively," and he sold the

whole of each right in one township, it was held,

that it was sufiiciently shown, that the reason for

the sale of the whole of each right was, that no

pelrfion would pay the tax for less than the whole.

11. The provision in section seventeen of the

statute, requiring the secretary of state to cause

the statute to be published in all the newspapers

in the state, immediately after the adjournment of

the legislature, was directory merely, and not es

sential to the validity of the tax.—Ib.

See TowNs 2.

TENANCY IN COMMON.

1. One tenant in common of personal property

ma sustain trover against an officer for his un

divided moiety of the property, when the officer

has sold the whole roperty upon execution

against the co-tenant— bite v. Morton, 15.

2. The ordinary presumption is, that a sole pos

session by one tenant in common is held in the

right of both tenants.—Buckmaster et aL v. Need

ham et al., 617.

TENDER.

TRESPASS.

1. A tender of a gross sum upon several de

mands, without designating the amount tendered

upon each, is sufflcient.—Thetford v. Hubbard,

440.

2. A demand of money tendered, in order to have

the effect, if not complied with, to avoid the ten

der, must be of the precise sum tendered.—Ib.

3. To a replication in offset, alle ing that the

defendant was indebted to the plamtill- in $200,

and declaring in two counts, one upon a note

‘728 for $200, and ‘the other for $200 money had

and received, the defendant rejoined a ten

der of $31650. Held, that the two counts must be

regarded as substantially for the same cause of

action, and that so the rejoinder was of a tender

sufficient to cover the whole replication ;—but

that, if the counts were to be held to set forth dis

tinct and independent claims, a general rejoinder

to the replication would be treated as a rejoinder

of a tender upon each count of the replication,

and that so the rejoinder was sufficient.—Ib.

See Sm Orr 2.

TOWNS.

lity1. It is no objection to the legs of a town

meeting, that the notices for the meeting were not

posted by the selectmen in the laces where such

notices had usually been poste in the town,—it

not appearing, but that they were posted in public

laces, as required by the statute.—Stoddard v.

ilman, 568.

2. Where a town have voted to raise a tax, but

nothing has been done under the vote, the town

have the power, at a meeting legally warned for

that purpose, to rescind, or reconsider, the vote:

and having done so, the collector cannot legally

proceed to collect the tax.—Ib.

1. Upon the trial of an action for an assault and

battery, where the defendant relies upon a prior

assault by the plaintiff as a justiflcatmn, the de

fendant will not be allowed to give in evidence

the record of a conviction of the plaintiff, crim

mallga for such prior sssault.—Robinson v. Wil

son, '.

2. After a highway has been laid out by the se

lectmen, and has been made by the town, and has

been kept in repair and travelled by the public for

some twelve or thirteen years, and the land owner

has accepted his land damages for the laying out

of the road and built his fences by the side of it,

and has acquiesced during all that time in treat

ing it as a public highway, he cannot sustain tres

pass on the freehold against those who go upon

the road to repair it, u on the ground that the se

lectmen had never flle with the town clerk a cer

tlficste of the opening of the road.—Felch v. Gil

man et al., 38.

8. An ofiicer cannot be held liable as a trespasser

ab initio, for using personal property attached by

him, unless the property have been injured, or

have been used by him for his own benefit, or for

the benefit of some one other than the debtor.

Paul v. Slason et al., 231.

4. Where an officer attached a horse, wagon and

harness, and immediately put them to use in re

moving other personal property of the debtor, at

tached by him at the same time, and it appeared,

that they were not thereby injured, it was held,

that for such use he was not liable as a trespasser

ab tnitio.—Ib.

5. And where it appeared, that the officer, on

the next day subsequent to the attachment, was

seen driving the horse and wagon in the hi hway,

and it did not appear, for what purpose e was

using them, it was held, that thejury might infer,

from the time and circumstances, that he was re

moving them for the purpose ofsecuring them in a

convenient place for keeping them, while subject

to the attachment.—lb.

*6. An officer, who had attached certain -"129

hay and grain, made use of a pitchfork, bo

longing to the debtor, in removing the same, and,

when he had completed the removal, left it where

he found it, and it was received by the debtor, and

was in no way injured. Held, that the officer

was not liable in trespass for such use of the pitch

I0rk.—Ib.

7. Application of the maxim, de mtntmts letcnon

curat.—lb.

8. An officer cannot be made a trespasser, for at

taching property upon mesne recess, by reason of

any irregularity in the procee ings of another of

ffcer in selling the property upon execution.—Ib.

9. The defendant was the owner of boards, which

were iled in the mill yard of a saw mill, near to a

pile o boards belonging to the plaintiff, and sent

a man in his employment to draw away his boards,

and directed him to call upon the saw er to inform

him which were the defendant’s boar s. The per

son sent having obtained information of the saw

yer, and supposing he was obtaining the defend

ant’s boards, drew away the boards of the plaintiff

with those of the defendant. And it was held,

that the defendant, having sent his hired man to

follow such instructions, as he might obtain from

the sawyer, and he having received such instruc

tions, as induced him to take away the plaintiffs

boards, it was the same, as if the defendant had

given the instructions himself, and that the defend

ant was liable in trespass for taking the boards,

whether the fault were in the sawyer, in not giv

ing sufficieutly specific instructions, or in the hired

man, in not properly apprehending or not follow

ing them, the same as if he had done the whole

business himself and taken the plaintiffs boards

by mistake.--May v. Bliss et al., 477.

10. Where the evidence, in an action of trespass

qu. cl. f1-., tended to prove, that the defendant on

tered the dwelling house of the plaintilfl.I by virtue

of a search warrant. to find stolen oods, and, after

the search had been concluded, an the goods had

been found and takcfl, together with the plaintiff,
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before the magistrate who issued the warrant,

again aided others in entering the house for the

purpose of ffndin evidence merely against the

plaintit1. to be us in convicting him of the theft,

and the court instructed the jury, that, if the de

fendant went to the house the second time merely

for the purpose of ffndin more evidence against

the plaintiff, and assume , as a mere pretext, to go

for some other purpose, the plaintiff was entitled

to recover, it was held, that there was no error in

the charge.—Lawton v. Cardell, 524.

11. So, where the evidence, in such case, tended

to prove, that the house, in which the trespass was

alleged to have been committed, belonged to one

C., and had been occupied by one P. until a short

time before the alleged trespass, and that then P.

had removed to another town, taking most of his

household goods, but leaving a few, which were of

less frequent use, and at the time P. left the plain

tiff moved his goods into the house, and made the

garden, but did not in fact commence residing in

the house until some months after, and the Jury

were instructed that they must be satisfied, that

the plaintiff, at the time of the alleged trespass,

had the exclusive possession of the house, and the

,-u returned a verdict for the plaintiff, it was

el , that the verdict could not be disturbed.

—Ib.

-"780 ‘l2. And where it appeared, in such case,

that immediatel previous to the issuing of

the search warrant, t e defendant said, that “he

had got a place flxed for Lawton," meaning the

plaintiff, and the jury were instructed, that if this

was said by the defendant in reference to the prose

cution, it could have no tendency to increase the

damages, but that, if they believed the defendant

went into the plaintiffs house merely to abuse and

insult him, without any serious belief that he was

guilty, it might be considered by them in estimat

ing the damages, and the jury returned a verdict

for the plaintiff, it was held, that herein there was

no error.—Ib.

13. Possession of part of a lot of land, with def

inite boundarios, under a written contract of pur

chase, not recorded, from one who has no title to

the lot, is sufficient to extend, by construction, to

the whole lot, so as to enable the occupier to sus

tain trespass against a stranger to all title, who

cuts timber thereon.—Hunt v. Taylor et al. 556.

14. And a provision in the contract, that the pur

chaser shall npt cut certain timber upon the lot,

until he has complied with the conditions of pur

chase, will not preclude him from sustaining tres

pass against a stranger, who cuts such timber

without license.—Ib.

15. In such case it is competent for the plaintiff

to prove declarations, made by the defendant im

mediatel previous to the trespass being com

mitted, t at he intended to cut the timber, for the

urpose of showing, in connection with other ovi

enco, that he did in fact cut it.—Ib.

See Assuursrr 1-3; Boon Accooxr9; CERTIFICATE

or MALICIous Aer 1-4; Caascaar 9:, Cosrs 1-3;

Duuoas 1, 2; Hmnwars 16, LICENsE 1, LIEN

1; Panama 9; Pascnoa 7; Tnovaa 3.

TRESPASS ON THE CASE, See Acnos oN was

Cass.

TROVER.

1. One tenant in common of ersonal property

may sustain trover against an o cer for is midi

vided moiety of the property, when the officer

has sold the whole property upon execution against

the cotenant.—White v. Morton, 15.

2. The defendant leased to the plaintiff a farm

for one year, and, by the contract, was to provide

a horse for the plaintiff to use upon the farm dur

ing the term. At the commencement of the term

he furnished a horse, but took him away and sold

him, before the expiration of the term, without

providing another. Held, that the plaintiff ac

quired a special property in the horse, by the bail

ment, and was entitled to recover, in an action of

trover for the horse so taken away, damages for

268
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the loss of the use 04 the horse during the residue

of the term.—Hickok v. Buck, 149.

3. The general owner of goods cannot sustain

trespass, or trover, when there is an outstandin

possession in another, accompanied with a speci

property.—Bourne v. Merritt, 429.

See Arraenunsr 3, 4; Butuasr 4; Excarnoxs

1,3, Moarema 4.

‘TRUSTEE PROCESS. '781

1. One who contracts to sell ersonal property,

in his ossession, but of which e is not the own

er, to delivered at a future day, and receives

the purchase money, but does not deliver the prop

erty by reason of its having been reclaimed by the

real owner, may be held as trustee of the vendee

for the amount of such purchase money.—Edson v.

Trask 8: Tr., 18.

2. And it makes no difference, in this respect,

that the property, thus contracted to be sold,

would have been exempt from attachment and ex

%C11iZiolign the hands of the vendee, if received by

im.-— .

8. One who is admitted to enter as claimant, in

a suit commenced by trustee rocess, cannot plead

in abatement.—Mc enzie v. ansom & Tr., 324.

4. The fact, that a trustee process is served b

the same person, who is recognized to the defen -

ant and trustee for the costs, he being specially

authorized to serve the writ by the magistrate who

signed it, is mere matter of abatement, and can on

ly be objected to by plea.—Ib.

5. The omission of the officer, in servin trustee

process, to indorse upon the copy of t e writ,

which he delivers to the trustee, a copy of his re

turn also, is, as to the trustee, mere matter in

abatement, which, if not pleaded by him at the

first appearance, is waived.—Ib.

6. But such omission does not affect the validity

of the attachment of the property of the principal

debtor in the hands of the trustee.—Ib.

7. When property is attached by leaving a copy

of the writ in the town clerk’s ofiice, the want of

a return, or a defective return, upon the copy so

left, will render the attachment ineifectual, for the

reason, that the return is all that constitutes the

attachment, and without the return it is impossi

ble to determine what property was intended to

be attached. But when a suit is commenced by

trustee process, the writ itself designates the prop

erty to be attached, and the delivery of a copy of the

writ to the trustee is notice to him of the seques

tration of the property in his hands, and sufficient

lyl makes him partyto the proceedings to render

t e attachment effectual, as against those subse

quently acquiring title to the property, although

the officcr’s return may not be in orsed upon the

wrlt.—Ib.

8. The case of Nelson

sidered.—Ib.

9. So far as the trustee is concerned, there is no

substantial ditference between the form of trustee

process under the Revised Statutes and under the

former statute; and process, issued since the en

actment of the Revised Statutes, in the form re

quired by the former statute, will not, as to the

trustee, be dismissed on motion for that cause.—

Sawyer v. Howard 8: Tr., 538.

10. That the trustee, by that form of rocess, is

required to answer the plaintiff upon his declara

tion, is mere surplusage, under the existing law,

and does not vitiate the process.—Ib.

11. And process, issued in that form, and duly

served upon the principal debtor, is not, under the

Revised Statutes, defective as to him.—Ib.

‘I2. The case of Park et al. v. Tr. of \vill- ‘T32

jams, 14 Vt. 211, considered and explained.

See Jus-nos or run PawE 2; Some Facus 1-8.

v. Denison, 17 Vt. 73, con

USURY.

1. Although the payment of usury upon a note

will, in law, be deemed a part payment of the

note, if the note include both the money loaned

22 vr.

.. ,-J!---_
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and the usury, yet if separate securities are given

for the usury, whether at the time of negotiating

the loan, or afterwards, and the usury, when paid,

is applied upon such securities, the debtor is at

liberty to treat such a ayment as having no con

nection with the legal emand and bring his action

to recover it back.—Nlehols et al. v. Bellows, 581.

See BANKRuPTCY 2; Evmaxca 18.

VARIANCE, See SoaooI. DIsrmor 1, 2.

VERMONT CENTRAL RAILROAD COMPANY,

See Rumosn.

WASTE, See Momosoa 4.

WATER COURSE.

1. The grantor in a deed, which was expressed

to be executed for the pur ose of having the busi

ness of a clothier carrie on where the grantor

lived and in consideration of five shillings, con

veyed to the grantee, and his heirs and assigns,

the privilege of drawing from the mill pond, on

which the grantor had a grist mill, “water suffi

cient for carrying one fulling mill and shears for

one clothier’s sh0p,—reserving always, in a scarci

ty of water, sufiicient to carry " the grantor’s grist

mill; habendum to the grantee, and his heirs and

assigns, so long as he or they should carry on the

clothier’s business at or near said place, and should

be at one sixth part of the expense of erecting and

keeping in repair the dam and ffume necessary for

supplying the 0nd with water. Held, that the

grant restricte the use of the water for the pur

poses of a falling mill and clothior-s works only,

ahd could not be construed as giving to the grantee

the right to use the same quantityof water in car

rying a carding machine.—Shed v. Leslie, 498.

2. Held, also, that the grantor and grantee did

not thereby become tenants in common in the right

to use the water, and that the deed did not restrict

the right of the grantor to use the water, not con

veyed to the grantee, for other purposes than a

grist mill.—1b.

Bee EIECTMENT 1.

22 vr.

WILL.

1. Where a will was su pressed by those inter

ested in the estate, and ministration was taken

without regard to it, and the will was never proved

in the (probate court, the court of chancery

decree the payment of the legacies given by ‘733

‘it.—Mead et al. v. Heirs of Langdon Wash

ington Co., 1834, cited by REDFIELD, EL, in Heirs of

Adams v. Adams et al., Adm’rs, 50.

WINOOSKI TURNPIKE COMPANY.

1. Under the charter of the Winooski Turnpike

Company, incorporated by the legislature of this

state in 1805 by which it was provided, that the

corporation should be liable to pay “all damages, "

which should happen to any person. from whom

toll should be demandable, which mi ht arise from

want of repair of their road, the lability of the

corporation is coextensive with that of towns.

Baxter v. Winooski Turnp. Co., 114.

2. And that corporation is not liable, in an action

upon the case. brou ht by one who has occasion

to use their road, an is liable to pa toll for such

use, for any general damages, whic the plaintifl

may have sustained in carryin on his business,

whether such damages resul from his not at

tempting to travel the road at particular times, by

reason of its general badness and insufficiency, or

from not bein able to travel it as expeditiousl ,

and carry as arge loads, as he otherwise mig t

and would have done.—Ib.

8. In an action against that corporation for ex

cavating earth from the sides of their road, against

the plaintiff’s land, whereby the plaintiffs fences

were thrown down, the court charged the jury,

that the defendant had the right to use the soil,

within the limits of their road, in a reasonable

manner, for the repair of the road, either where

it crossed the plaintiffs land, or in other parts of

the road, where it crossed the land of other per

sons, contiguous to the plaintiffs land, provided

they used reasonable care and prudence in refer

ence to the rights of the plaintifi, in so doing;—

{land it was held, that herein there was no error.-

b.

WITNESS, See Evmsxca.

WRIT, See Paooass.

269
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